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ADVERTISEMENT. 


MANY Profefiors of the Law having been pleaſed 
to expreſs their Approbation of this Work, and their 
deſire to render it as generally uſeful as poſſible, the 
Compiler will feel *himlelf greatly obliged to any 

Gentleman whio will kindly indulge him with a Ma- 
nuſcript Report 'of any ad judged Caſe, or with any 


Communication that, may aſſit hm the Continuance 


| of ſo elaborate an N 
of which is preparing for the Preſs. 


STRATFORD PLacx, Loxpox, 
20th October 1800; 
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"I ar ee 
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| tute of mortmain z and in what caſes an endownient 
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ſtrued to extend; and where the ſtrict letter of the 
original . rue of mitigation or variation: and 
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THESAURUS JURIDICUS. | 


Casual. „ 
I, Covenanted to convey his eſtate for two M. 1902; cor: Wright, C. S. 
A *. lives in a church leaſe to B. by a certain White v. Nutr, 1 P. Winn. 6x. 


day. After the articles and before the appointed ( Le edel n 


day one life dropt. Decreed the purchaſer to bear the-caſe; of a. reverfioner,. who 


the loſs, in regard there was no default in the b. #'t'sed to fell, bis reverfion | 
ſeller (a). But Lord Keeper ſaid, it might have. n — 
been otherwiſe if both lives had dropt, for then no 2 the r vols . 
| ave bad t af it | 
eſtate would have been left to convey (5). Nelas I wp toy Parry 
be confidered as conveyed from the time the articles were ſealed, 
(4) Mr. Cox, the editor of P. W.'s 1 1 the reaſon of the diſtinction be- 
tween the loſs of a part and of the whole, „ wide z Rudele, 2 Vern. 280. (c). Nd diam Mor- 
timer v. Capper, 1 Bro. Ch. Rep 156. er P. pe v. Roots, 7 Bro, P. C. 1814. . 
(e) In Pope v. Roots, Lord Apſley aid, the cafe of Caſs'v, Rudele was wholly miſrepreſented by 
Vernon ; but his Lordhip there fates the cafe from the printed caſes in the Houſe of Lord. 


2. The court of Chancery will not grant a per- T. 2706, cor. Cowper, C. 8. 
petual injunction unleſs there be ſome ingredient — Lord Bath v. Sherwin, 
in the cauſe to give the court juriſdiction, as acci- da 
dent, fraud, truſt, &c. But in the principal caſe, 
upon an appeal to the Lords, a perpetual injunction 
was granted upon circumſtances of particular vex- 
ation. | 


3. It has been the conſtant rule of courts of 23 June 2715, Dom Proe. 
equity in Ireland, that where by reaſon of a general S 
and national calamity nothing is made out of which jp Eg. Abr. — _ 
lands are a fund for the payment of intereſt, no in- 3 Bro, P. C 3286. 
tereſt ought to run during the continuance of ſuch 
_ calamity z and agreeable to ſuch rule, the 

ouſe of Peers in England, upon appeal from the 
court of Exchequer in Ireland, ordered juſt allow- 


ances to be made in taking the accounts in this caſe. 


4. Where a former will of land is cancelled by H. 1716, cor. Cowyer, C. 
the teſtator, upon a preſumption that a latter will yo 4 I, ns Bip 
1s good and duly executed, which proves not to be 1 1 
ſo, equity will relieve _ the head of accident, Armen: v. Fryer, 10 Med. 467. * 

M3 | and | 
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Ig . | Caſualty, 


Fs. in the heir in favour of the' rſt deriſce 
EEE 5 or bg. re e 


Sweet v. Anderſon, 2 ES precedes, wh Led aa accru 
ap i G. 430» „ contingent e tbe —y— but it is 
= Vin. Abr. _ «6, the proper bubnes of of courts of A to relieve 


19 Vin. Abr. $14+ c. 37+ againſt accidents: ” 
2 Eg. Ar. 211. c. 5. 

6. 1739, cor. Hardw, -. 6. It is the conſtant rule of law in the caſe of 
72 3 conditions ſubſequent, that if the performance be- 

5 echten v. Bury, comes impoſſible by the act of God, it is abſolutely 

2 P. Wms. 626. Jones v. Suf- void (4); for in Co. Lit. 206. it is laid down, that 
folk, x Bro, Ch. Oi. 82. Fide in caſe of a feoffment in fee with · a condition ſub- 
— e ſequent that is n the ſtate of the feoffee is 


. mm abldlute. 


7 


28 July . cor. Hardw. C. 7. Although equity will relieve againſt dceident 
1 v. Aufi, 1 Ate 15. or fraud, it will not relieve againſt aceidents which 
een voluntary diſpoſitions of eſtates, 


21 Aptil 1744, cor, Hardw, e. 8. If by any aceident after the execution of a 
2 of Blandford v. power, there is an exceſs in the lands ſettled on the 
* e Jointreſa, ſhe ſhall have the benefit: by parity of 
| reaſon, if there is a deficiericy by inutidation or ca- 
ſualty, ſhe muſt acquieſce under it; to conſtrue it 
otherwiſe, would be to make ſuch powers de- 

. ſultory. . 


As to bonds or deeds loſt, cancelled, or deſtroy- 
ed, ſee Bonds, Deeds. 


As to caſualties b fire tem tc. ſee Land- 
hed and Tha, © pl, | 
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Charity and Charitable  C—a 
Sec. 1. Of Charitable Inſtitutions, whe» 

ther of Royal or private Foundation : 

And herein of the Endowment, Bye- 

Laws, Domeſtic Statutes, Governors, 

Viſitors, and Viſitatorial Power, 


a by King Ed. 6. who endowel it, and by E = 2 


patent appointed perpetual governors, who were to Birmingham Schoel, 


make laws and ordinances, but no expreſs viſitor 2 P. Wms. 325. 
was appointed by the patent. The legal eſtate f © Er: Rep. 173, 
the endowment was veſted in the governors. . Wr 


A commiſſion iſſued under the great ſeal to in- 
the conduct of the governors; to which it 

was objected, (and inſiſted on the authoxity of 
10 Co. 31. (a),) that the crown had no power to (a) Caſe of Sutton's Hoſpital 
iſſue ſuch a commiſſion, the royal founder by his h Charterhouſe. 
appointment of governors having made them vifitors 
by implication. On this queſtion, the court now 
delivered their opinion ſeriatim. SES | 

if, It is a rule, that where the king is founder, Ne; The founder during his 
his royal ſucceſſors are viſitors ; but where a private life is always viſitor, 
perſon is founder, his heirs are viſitors by implica- | 
tion of law. | | 

adi), Though this viſitatorial power reſulted to 
the founder and his heirs, yet the founder might 
veſt ſuch viſitatorial right in any other perſon or 
his heirs. 

3dly, It would be unreaſanable and miſchievous, 
that where governors are appointed they ſhould be 
viſitors by conſtruction, and be exempt from being 
viſited by others. Ergo, Fs | 

4thly, In thoſe caſes where governors or viſitors 
are ſaid not to be accountable, it muſt be intended 
where ſuch have the power of government only, : 
and not where they have the legal (5) eſtate, and (5) Nu Duke's Ch. Uſes, 
are intruſted with the rents and profits: ſuch a —_— 
privilege would be a temptation. to a miſemploy- | 


B 2 5thiy, 


, 


* 
1 
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Attorney-Gcreral v. Pearce, 
- '2 Mk. 87. Bas nard. 288. 


Berlbami ſt cad School, 3 Atl. 108. 


Vide Fden . Foſter, 
2 P. Was. 325 


6 Dec. 2740, cor. Hardw. C. N 


14 July 1744, cor. Hardw. C. 
Attorney-General v. Price, caſe of 


Charity and Charitable Ales. F 1. 


thy, The word governor does not of itſelf ini- 
ply vi/itor : ſuch a ſtrained conſtruttion would pre- 
udice the charity; and beſides, it would make the 


king's charter operate to a double iutent, which 


| dug t not to be. 


thly, A power. may be given to commiſſioners 


to make bye-laws for tne regulation of the charity, 
but where the power ſo given is too extenſive, it - 


will be void only pro tanto. 


| Reſolved, that the commiſſion under the great 
| ſeal was well iſſued in this caſe. 1 


2. Several charities of a public nature were 
given under the will of Mrs. S., afterwards her exe- 
cutrix Mrs. N. by her own will gave 100 /. to 
each of the public charities which Mrs. S. had men- 
tioned in her will. The diſt inctian attempted for 
the defendant was, that Mrs. N. meant by the 


word public in her will to diſtinguiſh them ſrom 
private charities. Lord. Chancellor thought the 


word public was meant only by way of deſcription 


of the nature of the charities, and not by way of 
diſtinguiſhing ove charity from another, for it 


would be almoſt impoſſible to oy which were py 
lic and which were private. in their nature, The 
charter of the crown does not make a charity more 


or leſs public but only more permanent. It is the 


extenſiveneſs of the will which conſtitutes a public 
charity. A deviſe to the poor of a pariſh is pub- 
lic. Where teſtators have not any perſon in con- 
templation, but leave the choice of objeQs in the 
diſcretion of truſtees, though the perſon be private, 
the charities may be called public from the exten- 
ſiveneſs of their benefit. A ſum of money to be 


diſpoſed of by A. and his executors at their diſcre- 


tion, among poor houſekeepers, is of this kind. 


3. An information was brought relating to the 
ſchool of B., a charity founded by act of parlia- 
ment 2 & 3 Ed. 6, Per Lord Chancellor Though 
the court of Chancery has a general juriſdiction 
over charities, by iſſuing a commiſſion, and can 
likewiſe give directions for the management of a 
charity, yet this does not extend to ſuch where 


local viſitors are appointed, for if there is a private 


viſitor, then he and his heirs have a right. 

If there is a public endowment by the crown, 
then a commiſſion may iſſue from Chancery to 
inſpect the charity, and the application of the 
money. 

Ke oh But 
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6 13 Endownent, Bye-Laws, Vifitatorial Power, C—3 
But if by letters patent ox an act of parliament 

a local viſitor is appointed, Chancery cannot inter- | 
11 viſitors do not viſit but from three years to Tt ys lala fn this caſe, that if | 
three yeats, yet if they pleaſe they may hear com- pw 1 — — the | 
plaints within that time. | 3 In this caſe Lord Hard- 
| eſſed his opini be, that ſending children of s lower Latin ſchool ivi 
T e e ic uk eee and tres hed bene ht 
wo their degree in the world. © His Lordſhip made the ſame obſervation in Attorney-General v. Middle» 
ton, 2 Veſ 3as. 45 | | 

» A petition in this ca 7 war preſented the At- 26 July 1744s cor. Hardw.. C. 
as General at the Says Gray 12 on 3 7 05 
behalf of the charity founded by Sir John Morden v. cy. a Blackleath, 3 — 
Sir John Lock and the reſt of the truſtees. The ſub- 
ance of the petition it not flated, but the cauſe of com- 
plaint appears to be the amation of ſome of the pen- 


ert. | 

Lotd Hardwitke ſaid, the queſtion was, Whether 
he ſhould be warranted on ſuch an application as 
the preſent to take a previous ſtep to reſtore the 

nfioners to their places in the college. It was 
incumbent on the court to ſupport the charity, and 
to maintain and guard the power of thoſe 'who 
have authority from the donor, for it would be of 
bad conſequence if their authority was upon every 
inſtance engrvated and broke into. If the ſame 
niceties were obſerved upon the amotion of a pen- 
ſioner from an hoſpital, as where a man were 
turned out of his freehold, no man of fortune or 


* 


| ability would undertake the truſt. Sir ahn Mor- 


\ 


den had not left the power of viſitation to his heir, 

but had made a perfect conſtitution of his charity. 

The truſtees had authority to place and diſplace the 

chaplain, treaſurer, and other officers and mer- 

chants, &c. at pleaſure; to make bye-laws and 

rules for regulating the charity and governing the 

houſe, which was a very general power. The 

donor directed the governors and viſitors to vilit 

the college once a-year or oftener, aud then to in- 

ſpeQ the treaſurer's accounts, to examine into the 

behaviour of the chaplain, and to diſplace them if 

they had acted diſhoneſtly or improperly, and like- 

Wiſe to remove. any merchant, immoral or guilty 

of drunkenneſs, &c. Lord H. agreed, that where 

there are governors who are viſitors alſo, they are 

accountable to the court of Chancery quaad the 

eltates of the chdrity (a). In this caſe the truſtees? (a) Sutton v. Colefield, Dake's 
authority was two - fold, firſt, as to the —— | Char, Uſes, 68, 69. 


B3 1 


eneral v. Price, 
Atk. 108. 


11 Dec. 1744, cor. Hardw. C. 
—_— v. Baliol College, 


Charity and Charitable Uſes, 5 1. 
ok the eſtate and revenue, and ſecondly, as to the 
government of the houſe. In the latter, the 
truſtees were abſolute, and the court could not in- 
terpoſe (a). As to the queſtion, Whether the 
eruſtees had an arbitrary power to remove at plea- 

fares Lord H. would give/no abſolute opinion, but 
bis lordſhip inclined to think they had ſuch a 
power without hearing or giving any reaſon for ſo 
doing. Lord H. then proceeded to affign his rea- 
ſons founded upon the domeſtic ordinances of the 
college, and as to the merchants his lordſhip ob- 
ſerved, that if they were guilty of drunkenneſs or 
any debauche ** the truſtees ball and may by 
writing under hand and ſeal turn them out. 
words ſhall and may Lord H. ſaid, in general acts 
of parliament or in private conſtitutions, were to be 
conſtrued imperatively ; they remove them. 
Upon the whole point, Lord cellor was of 
opinion there was a general power of amotion, the 
founder having laid an obligation on the truſtees to 
turn out for the majora crimina. Lord H. felt a 
great difficulty in this caſe, from the danger of 
making a precedent to reſtore a mere penſioner of 
an hoſpital on his own application. If ſuch in- 

uiries were encouraged there would be no end to 

m, they would tend to overturn ſuch charities 

abſolutely, In the caſe of a ſchool, the court would 
not on motion either turn out or reſtore the maſter 
without hearing the cauſe, neither would the court 
of B. R, on a mandamus reſtore any man to an 
office in a ſummary way without hearing the merits 
of the caſe. His lordſhip ſaid, it would be leſs 
prejudicial to the foundation that one penſioner 
ſhould be turned out wrongfully, than that the 
governors ſhould be perpetually liable to have every 
action of theirs examined into. Lord H. recom- 
mended it to Sir — Leck to allow ſomething to 
| the penſioners to keep them from ſtarving, but his 
lordſhip would not make any order for it. 
Note; Defendants obtained from the Rolls a 
month's time to plead, anfwer, c.; and it was 
ordered that in the mean time all proceſs of con- 
tempt be ſtayed. 


5. Bill againſt the truſtees of Mr. Snell's charity, 
praying an account of the funds, and that a certain 
leafe of the charity eſtate, under which it had been 
much improved, might be ſet aſide, or at leaſt the 
| 1 renewals 


\ 


. | | 4 | 
$1. Rum, Bye- Laus, Vifiatorig! Power. Ca 7 
renewals of it and that the court would direct the - 
manner in vhich the objects of the charity ſhould 
be ſubſequently purſued: but the court refuſed ſet» 
ting aſide the leaſe without making ſatisfaction to 
the lefſee, according to the value of the leaſe, and 
of the improvements made on the charity eſtate; 
and directed an inquiry before the Maſter as to the 
laſting improvements and money laid out, and how 
much the annual value of the charity had been in- 
creaſed by the leſſees ; and alſo what was the real 
value of the leaſe when firſt to be then 
purchaſed, conſideration bein to the continu- 
ance and renewals ; by which it would whe- 
ther the leſſees had had ſufficient ſatisfaction of 
not; for the court would take care-that they have 
Ni 60 regulate chavitip, 0 
to te us 
8 kee 8 — ye tA LEN | : 
If a leaſe or grant is at law, equity will no | 7 
ſet it aſide without allowing for laſting improve- 
. 6. On the foundation of a. charity ſchool, the 26 Jan. 1745, tor. Hardw. C. 
wardens of —— were by the flatutes to nominate a £torney-General v. Wyclife, 
Maſter within 60 days after an avoidance, Upon . 
their default, the dean and chapter of Tort were to | 
do it within 30 days, and then it devolved to the 
biſhop. Defendants nominated R., who not being 
in s orders as the ſtatutes required, the biſhop 
taking it to be a lapſe ſent notice of the avoidance 
to the chapter, who not nominating, the biſhop after 
30 —— nominated C., who afterwards reſigned 
into the hands of the wardens and every other per- 2 
Ton having power to accept it. In five days de- va 
fendants again nominated R., who was then in | . 
prieſt's orders. To this nomination ſeveral objec- 
tions. were taken. Per Lord Chancellor — In theſe 
Zaſes where no perſon has made out a title, the court 
having power to regulate charities, often gives di - 
rection to proceed to a new election according to 
the ſtatutes. It depends in this caſe upon the 
right of R., which if god is an anſwer to the re- 
Lief prayed. The only objection to the firſt nomi- 
nation of R. is his not being in prieſt's orders, 
which on the conſtitution of the ſtatutes cannot be 
, diſpenſed with by the court. If it depended on 
that alone, his lordſhip ſaid he ſhould doubt whe- 
ther to be in prieſf s orders ſhould be ſtrictly taken 
according to canon law, or agreeable to 


* 
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Charity and Charitable ſeg. 6 1. 


common parlancez but the ſubſequent - ſtatutes 
ſhew, that /uch orders were meant as capacitated the 

on to celebrate maſs, which is a deciſive con · 
ſtruction on the words of the former ſtatute, for 
fince the reformation, à charitable foundation for 


' ſaying maſs or praying for ſouls, is adjudged to be 


formed by ſaying the ſervice according to the 
— (a). nomination was valid, and 
was good upon the reſignation of C. The objec- 
tion was, that the wardens could not nominate R. 
a ſecond time as upon the firſt avoidance, becauſe 
the 60 days given by the founder were expired, 


and there was a devolution to the biſhop z but his 


lordſhip thought this not like a lapſe, for a perſon 
in the ſecond inſtance is as much a-patron for that 
time as in the firſt, therefore it is not within the 
reaſon of a lapſe, which is, that the cure of ſouls 
may not be neglected. An objection to the war. 
den's right to preſent was taken from the want of 


ſufficient notice to the chapter: though the biſhop 


was miſled in giving the notice, and ſhould if pro- 
perly adviſed have gone further, and ſent them alſo 


a copy of the ſtatutes, yet his lordſhip ſaid he was 


not ſtrictly bound thereto in point of law, for he 
was to preſume that they equally knew the ſtatutes. 
Notice muſt be given of the fat, but not of the 
foundation of a right which they were to inquire 
into, as upon notice of an avoidance the patron is 
to look into all the conſequences of it, As to the 


objection, that the biſhop's turn was never really 


ſerved, a compariſon was made to 'the caſe of a 
preſentation to a living and a lapſe, and that where 


the preſentee of the king dies before induction, or 


the preſentee of a common perfon before inſtitu- 
tion, they ſhall preſent again, which is true, becauſe 
it is the ſame original act; but the analogy of thoſe 


caſes cannot be carried to caſes where there are 


not the like requiſites, and C,*s being in actual 
poſſeſſion is not material, for he might maintain an 
ejectment for the lands, if any, and recover them, 


which ſhews he was maſter. It was objected alſo. 


that he was not maſter, becauſe he had not taken 
the oath, but the ſtatutes import that he was firſt 
to take the office, being only directory, and not a 
condition precedent as to the oath. e remedy 
for his not taking it was, that the wardens might 
have turned him out; in this reſpect he is not to 
be compared to officers of corporations, all the 


Charters being different from this. Then the re- 


Ggning is a ſtrong evidence of his gs 
office, 


— . 
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$ 1, Endowment, Bye- Lam, Vijtaterial Power. C—a 9 
office. . The proceeding to a new nomination was | 
regular, and within bo days, and what weighed 
with the Lord Chancellor was, that the reſignation 4 
was to quiet the matter; and for this further reaſon F 
his lordhig ſaid it was not like a preſentation, be- ; = 
cauſe the biſhop could not 'reyoke it, which, the 
king before induction, or a ſubject before inſtitu- 
tion, might do, 12 ; 
The defendant having a right, and no objection 
being made to his character, and the relatot having 
' no right, Lord Chancellor diſmiſſed the bill with 
coſts. | 


7. Lady Clare, the foundreſs of Clare-Hall College 21 Mar. 1747, cor. Hardw, C. 
in Cambridge, (regn. Ed. 3.) appointed the Chan- 4 ones vs ho el 
cellor to.vikit it in excluſion of her heir, er., quid 3 24, 674. 7 77 K. 
repererit corrigendum, to amend it, and to determine 
doubts and conſtrue the ſtatutes, In 1615 John 
Freeman eſq. directed 2000 J. to be laid out in 
land, and the rents to be employed in the main- 
tenance of ten poor ſcholars, two of whom to be 
Fellows of Clare-Hall. For the firſt 100 years the 
intention of J. E. the donor was not once deviated 
from, but in 1726 a fellow was elected contrary to 
the donor's will, and the ſame innovation was con- 
tinued in every election for 20 years. In 1743 the | 
relator, a bachelor of arts, offered himſelf a candi- 3 
date for a vacant fellowſhip, being qualified in all , 
reſpeAs by the terms of the will of J. F., but the 
maſter and fellows elected the defendant, who was 
in nowiſe qualified under the reſtrictions of the 
latter foundation. The relator therefore preferred 
his bill, praying that the propriety of the found-- 
ation under the will of 7. F. might be aſſerted * 
and eſtabliſhed, Defendant pleaded the original 
foundation and endowment of Lady Clare, and the 
letters patent of K. Ed. 3. and that the relator did 
not appeal to the Chancellor as viſitor of the col- 
lege, who had power to hear and determine the 
right of election. Per Lord Hardwicke—lt ap- 
pears very clearly, that there is a general viſitor of 
Clare-Hall College under the original ſtatutes of 
Lady Clare, who inſtead of creating a viſitor by 
| gov" words, has directed that the Chancellor 

ould viſit the college once a - year. No particular 
words are required in a donation. to a college to 
create a vilitor ; it is ſufficient if the intention of 
the founder appears, and technical words are not 
neceflary, Si quid corrigendum, & c. makes the 

l "oe | Chancellor 


o c  _ Charity and Charitable Ates. 5 1, 
| . - Chancellor a general viſitor, and if he finds a per- 
ſon taking part of the revenues improperly, he may 
under that power remove him. Befides, the foun- 
dreſs directs, _ in cafe = 8 * * 
conſtrue the flatutes, and the expreſily exc 
yn — than which nothing can 7 
The Chancellor is clearly vi the college. If 
then the Chancellor is viſitor, no court 4 law or 
uity can anticipate his judgment, or take awa 
: his friſdiQion ds ray 14 is final x 
? | concluſive. The viſitatorial determination is forum 
bes  domeflicum, adjudged in a ſummary way ſecundum 
arbitrium boni viri, and if diſcreetly exergiſed and 
not abuſed, is more convenient and leſs expenſn 
than any ſuit at law or in equity. | 

The ſecond point is, Whether this viſitatorial 
power created by Lady Clare extends to the charity 

afterwards founded by J. F.? , | 
It was contended, that the new- elected fellows 
could not be incorporated with the old fellows, and 
that the former were not liable to the ſame rules or 
to be governed by the ſame viſitor as Lady Clare's 
| foundation; and that as J. F. had not by his do- 
. nation made his fellows members of the original 
7 corporation, that corporation cannot extend itſelf 
or its ſtatutes. Sed per Lord Herdeuicte—If K. 
Ed. 3. had made the original corporation to conſiſt 
of 12 fellows, the new fellows could not have 
|} come in without a new incorporation; but in the 
1 | | preſent caſe the number is indefinite, and where 
| the number is indefinite, a lay corporation may in- 
corporate new members, if they do not abuſe their 
power. If then the new fellowy may be ingrafted 
into the college in queſtion, they become members, 
and muſt be governed by the ſtatutes and diſcipline 
of the original foundation; and if they are liable 
to it with regard to amotion, they are egpally ſo 
with regard to election. A viſitor is a much more 
proper judge of the comparative fitneſs and qualiſi- 
cation of candidates than a court of law or equity, 
being more converſant in matters of that nature. 
Lord H. further thought, that the relator had ex- 
cluded himſelf from entering into the principal 
queſtion, by praying exprelsly to be admitted a 
ellow of Clare- Hall, and there was no averment 
that the new fellows were not part of the corpora- 
tion, or that they might not enjoy any office under 
the original foundation. But, ſaid Lord H., 
though the plea be allowed, the parties may de- 
| | cend 
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$1. Endowment, Bye-Laws, Vifitaterial Power, C—a. 18 


ſcend to proof, and if the relator can ſhew that 


the new fellows are merely nominal, it will be a. 


different conſideration. Lord — me. in- 
duced to hold againſt the information, by the re- 
lator's prayer that defendant may account for the 
profits of A during his poſſeſſion. It 
would be abſurd to make a poor fellow account for 
commons, ic. which he may have eat, _ an 
imagination that he had a right to them. H. 
further ſaid, an information in the preſent caſe was 
improper, and that an application ſhould have been 
made to a court of law for a mandamus to deter- 
mine the particular rights of the parties, for the 
charity is ſufficiently eſtabliſhed : a court of law 
had the proper juriſdiction: and though it is ſaid, 
boni judicis eff juriſdifionem ampliari, yer Lord H. 

kind in ſemi- 


diſencouraged controverſies of this 
naries of learning. *. 

Plea allowed, and the relator not precluded from 
ſhewing by other ſtatutes, that the new fellowſhips 


under the original foundation, 

8. The rule, that an information for a charity is 
not to be diſmiſſed, but that there muſt be a de- 
cree for the eſtabliſhment of it, holds only in caſes 
of private charities, and does not extend to thoſe 
founded by the crown ; for where there is a found- 
ation for a perpetual charity by the crown, it is 
eſtabliſhed as well as it can be, by a higher autho- 
rity than that of the court of Chancery. 


9. Bill againſt St. John's College in Cambridge to 
oblige defendant Dr. Rutherforth to deliver up a 
preſentation made by the college to him to the rec- 


© tory of B., to reſtrain his inſtitution and induction, 


and to preſent the plaintiff under their common 
ſeal. bill ſet forth, that the Counteſs of 
Richmond, mother of King Hen. 7. founded the 
college: that Queen Aliz. in her 22d year gave 4 
new body of {latutes to the college, which they 
accepted, and under which they had ever fince 
been governed: that by ancient uſage, whenever a 
beneſice became vacant, the ſenior fellow in the 
divinity line was preſented, whether he had taken 
the degree or not: that Dr. B. by will in 1689 de- 
creed to the college the reQory in queſtion, in 


truſt, to preſent his nephew, if capable, on the firſt, 


avoidance, and on the next, one of his name and 
kindred, (being capable and in the col:ege,) and if 
| , ng 


In "Green and Rutherforth 
1 Veſ. 475- Lord H. ſaid he had 
further in this caſe than 


were not hable to the general viſitatorial power — re aps 


* Mar. 1748, cor, Hardw. C. 
Attorney-General v. Smart, 


72. | 
Vide Attorney-General v. Scott, 
1 Vel. 41g. 


23 Mar. 1750, cor, Hardw. C. 
ju M. = aſſiſt. 
reen v. Rutber forth; 
1 Fei. 462 — 


 C--a 


within the deſcription of the will, and therefore 


Charity and Charitable Uſes; 6 1. 
no ſuch, then the ſenior fellow, being a divine, and 


if he refuſed, the next ſenior divine, and ſo down- 
ward; and if all refuſed, then as they ſhould think 


fit; but whomſoever accepted the living, ſhould 


vacate his fellowſhip within one year. The laſt 
incumbent died in May 1949,. and ne was 
the next ſenior fellow in rotation, who accepted 
the benefice upon the refuſal of others z but de- 


fendant inſiſted, that he being D. D. was to be 
conſidered as the perſon deſcribed by the teſtator, 


and interpoſed by appeal to the Biſhop of Ely as 
viſitor, 'On hearing this appeal, the biſhop was of 
opinion that Dr. Ruther forth the defendant was 


required the college to preſent him, and that they, 
to avoid being cenſured, made a ſpecial preſentation 
under their common ſeal, but plaintiff infiſted, that 
as the advowſon was deviſed to the college under 
particular truſts by a third perſon, not the founder, 
the viſitor had no juriſdiction to determine of the 
preſentation, or to interpoſe in execution of the 


truſt, and therefore he prayed that the preſentation 


might be cancelled, and that the college might be 
directed to preſent him, as entitled under the truſts 
of the will, Defendant pleaded to the juriſdiction 


of this court, and inſiſted on the will and ſtatutes 
which he ſet forth verbatim. The court, having 


taken time to conſider of this caſe, then gave judg- 
ment. Per M. R.—'The opinion of the court mu 

be grounded on the pleadings in this caſe, without 
regard to the arguments on either ſide. His Honor 


confined himſelf to the merits of the defendant's 


plea on the general queſtion, and was of opinion it 
ought to be over-ruled. It was contended by the 
defendant, that if the living in queſtion falls not 
within the conuſance of the viſitor, all livings given 
or purchaſed ſubſequent to the firſt foundation of 
the college, and by a private on, and eyen a 
bequeſt of books, c. would be exempted from 
the viſitor's power. But his Honor ſaid, this was 
not a purchaſe or general bequeſt of an advowſon 
without any -particular truſt annexed, for then 
though it came after appointment of viſitor, and 


from a third perſon, or by purchaſe, it would fall- 


under the general regulations controlling all 
perty of that nature, and be equally the object of 
viſitatorial power as the former was; but this is 


| circumſcribed by expreſs truſt, inconſiſtent with 


the regulations by which other property is to be 
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governed, and is thereſore proper for the juriſdie- 
tion of this court. The merits of the controverſy 


execution of the particular truſts therein, both of 
which are proper for this juriſdiction. It makes 
no difference that a collegiate body are the truſtees, 
for they are as much bound and compellable to 
execute the truſts as a, private perſon. Though 
the ſounder has given a viſitor, to ſuperintend her 
own foundation and bounty, yet as between one 
claiming under a ſeparate benefactor and theſe 
truſtees for ſpecial purpoſes, the court will look on 
them as truſtees only, and oblige them to execute 
the truſt under the direction of the court. They 
were compellable alſo in the ſame manner to exe- 
cute the next truſt in the will to one of the teſta- 
tor's name and kin, If a bill bad been recently 


have the will declared well proved and eſtabliſhed 
againſt him, and next to have the direction of the 
court for carrying the truſts of the will into execu- 
tion, Had this truſt for the ſenior divine ſo come 
under conſideration, the court would have declared 
who came under that deſcription, and if the college 
had afterwards declared a contradictory truſt, the 
court would not have endured it, but would have 
relieved the injured party. If this would have been 
done on a recent — the reaſon of the caſe 
is not altered by deferring the application till the 
directions of the court were wanted. This caſe is 
grounded on the ſpecial truſts of the will, in which 


ſaid, ſuch would be his opinion even if the ſtatutes 
were conſiſtent with the will; but upon comparing 
them they are inconſiſtent, and if the viſitor was to 
judge by the ſtatutes, (which is a viſitor's Tule,) he 
would act contrary to the intent of the teſtator, and 
defeat the will. 'The members are ſworn to © 

the ſtatutes on pain of amotion, but if an advow- 
ſon is accepted by them on other terms, that can- 
not be within x compaſs of the oath to the 
founder, otherwiſe no man can be the regulator of 
his own gift where there is a viſitor. Subſequent 
donations may certainly be put under the fame 
viſitatorial power as the founders, but then the 
ſubſequent donor is conſidered as a co-founder and 
appointer of the viſitor : but in this caſe the teſta- 
tor is founder; the rules in his will are his ſta- 
tutes; he did not make the biſhop his viſitor, 2 


depend on the conſtruction of the will, and the 


brought againſt the heir, it muſt have been firſt to 


the viſitor has no power to interpoſe. His Honor 


91. Endeipmnt, Bye- Loui, Vifitatorial Power, 


Ca 13 


4 


7) A party may pray a probi- 
13 his own ſuit. 2 Roll. 
Abr. 312. pl. 14+ 
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did he exclude this court from its juriſdiction. 
The right of the viſitor. is ſaid to be ſubmitted to 
by the appeal; that admiſſion cannot give the vi- 
fitor a right he has not, nor take away the ordinary 
juriſdiction of the court, or bind the parties (a). 
His Honor could not ſee the viſitor had any power 
to compel the preſentee to refign at the end of the 
year, as the will required; he had no juriſdiction 
as to breaches of the will, but this court has, and 
the non-performance of the decrees of this court is 
a contempt. This is a queſtion of mere property, 
Who ought to have this living under the ſpecial 
truſts of the will? His Honor could not ſay (and 
yet if the plea were allowed he muſt ſay) the plain- 


tiff is not entitled to the opinion of this court on 


the truſt in a queſtion of this nature, or may go 
higher on any miſtake, and not be finally concluded 
by any fingle opinion. 

Lord Chancellor entirely concurred with his Ho- 
nor on the main queſtion and in his manner of 
treating it. The only queſtion to be determined 
is, whether the plea is ſufhcient in law and m_ 
to ouſt this court of all juriſdiction in this caſe 
Two points were made: rſt, Whether it is ſuffi- 
ciently ſhewn that the biſhop is general viſitor of 
the college ? 2dly, If fo, whether the preſentation 
under the will admitted by the plea is a proper 
ſubjeQ of the viſitatorial power? A third point 
was attempted, That the appeal to the viſitor was 
an admiſſion of his juriſdiction 3 but his lordſhip 
ſaid, no appearance or anſwer can give a juriſdic- 
tion to a limited court, for a prohibition may be 

ted even againſt a party's own ſuit; and the 

me rule holds in a collateral ſuit. As to the firſt 
int it is not neceffary or to determine 
— all the ſtatutes are fer forth in the plea; 
but on ſo much as is ſet forth his lordſhip ſaid the 


biſhop is general viſitor, but by the ſtatutes he is 


prohibited to give new ſtatutes or put in execution 
thoſe of any other; if he does, the college is ab- 
ſolved from obedience. Queen Elizabeth has re- 
ſerved the power of adding, c. and hence ariſes 


the difficulty, as a caſe may happen in which the 


Maſter, &c. may be ſubject to be removed by a 
power different the biſhop, and that even for 
obeying. the biſhop's, ſentence 3 and how then can 
the biſhop be ſaid to be general viſitor? But his 
lordſhip was ſatisfied that the biſhop is general 
vilitor till ſuch a caſe happens, The court of 
| King's 


1 - 
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King's Bench has held that viſitatorial powers may 
be falpeaded and may revive without inconve- b I 
nience (I), and that during the ceſſer the juriſdic- (3) Nd. Caſe of Manchefiey 
tion would devolre on the king's courts. 80 in 8828 nomine Rex v. Biſhop 
the preſent caſe, where the power of legiſlation is _ CO 
reſerved to the crown, On the ſecond and main 
point, on the merits of the plea, Lord Chancellor 
agreed that the preſentation is not a proper ſubject 
of viſitatorial power. To argue this clearly, the 
vrigin and nature of viſitatorial power mult be 
onſidered. The origin of all ſuch power is the 
property of the donor, and his right (e) to diſpoſe, (o) 4 .General v. Mid- 
lirect, and regulate it (d), like the caſe of pa- 0g lh V gx 1 Burn's 
ronage ; and if either the crown or the ſubject 0 . FR Inxs 
reates an eleemoſynary foundation, and veſts the 4 800 
harity in the perſons who are to receive the bene- | 
fit of it (e), the law allows the founder or his heirs (+) Vd. Eden v. Foſter, 
or appointee to be viſitor, and determine concern . Was. 36. 
ng hits own creation. If the charity is not veſted 
the perſons who are to partake, but in truſtees 
vr their benefit, no viſitor can ariſe by implica« 
ion, but the truſtees have that power, from which 
t appears the nature of this power is 
icum, the private juriſdiction of the founder, and 
annot extend further, unleſs ſome perſon grafts 
upon it, and by expreſs words or neceſſary impli- 
ation ſubjects his donation to the ſame viſitatorial 
power, and to be governed by the ſame rules, and 
hen the former viſitor is as created by that ſubſe- 
quent founder or donor (). The der may (Ff) YidePhilips v. Bury, x La. 
zire a general power or may bind by particular ES mas 
atutes and laws, may give the viſitor power of iel of Bibop Stilingficet are 
ering or making Fu — or may reſtrain — — foreign > tans * be 
from doing it or from acting according to any Sennen by the ccc ny 
other, as in the 4 If the wm = of the — — — — 
iſitor is unlimited and univerſal, he has, in reſpe& - 
df the foundation and property moving from the : 
dunders, no rule but his ſound diſcretion (g). If (g) Ne; In Ve. this word 
g 5 
there are particular ſtatutes, they are his rule; he is ss. 
is bound by them; and if he acts contrary to or 
_— — he _ without juriſdiction and his 
act is a nullity. To this general reaſoni 
ord Chancellor laid — — propofitions. The 
rectory in queſtion was no part of the founder's 
property; but the gift of a ſubſequent donor 
on a ſpecial truſt, which truſt is limited by rules 
different from and in ſome reſpects contrary 
to the ſtatutes of the foundreſs, — 
whic 


16 "Ca - 


6% Pide "EY 1 1 to which ſtatutes only can the viſitor judge (5), 


417. 4 Mod. 233. Stra. 
Rex v. Whaley. 


(7) This waz2emitted in Camb. to 4 Leo. 190. (i), have operated to make the ſenior 
Vaiv. v. Crofts in B. R. Palch, fellow a ſole corporation, and the biſhop could 


23 Ann. 
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1139- 'conſequently he has no power to executethis truſt, 
neither can the biſhop give a remedy in many caſes 
which may arife on this truſt. As a conſequence 
altogether, therefore, here is a nullity of juriſdic- 
tion in the viſitor, and the relief muſt belong to 
the king's general courts of juriſdiction. It is a 
fact plain and admitted, that the rectory in queſ- 
tion was a gift in truſt, Lord Chancellor agreed 
in general, that if a ſubſequent donor gives the 

legal eſtate, or in truſt for the college, without a 
declaration of a ſpecial truſt, it will fall under the 
power of the general viſitor to judge of the legal 
property in. the one caſe or the equitable in the 
other, becauſe by giving in truſt for the college 
generally, and neither creating a diſtinct viſitor 
nor a ſpecial truſt, the donor has by plain implica- 

tion intended it ſhould fall under the general ſta- 
tutes and rules of the college, and be regulated 
with the reſt of their property, although in the 
latter caſe a bill muſt be filed in equity to compel 
the truſtees if they-refuſed ; but in the preſent the 
teſtator had declared a particular ſpetial truſt, which 
muſt be carried into execution and the will ob- 
ſerred. That the truſt is limited by rules differing 
from and in ſome reſpects contrary to the ſtatutes, 
appears by comparing them. That the viſitor can 
only judge by the ſtatutes of his foundreſs appears 
plain from the ſtatutes. It is ſaid the will may be 
conſidered as a-new ſtatute, if. ſo the viſitor is ab- 
ſolutely reſtrained from executing this truſt and 
the college from obeying. In this caſe, though 
the legal eſtate of the advowſon is in the college, 
it is on a ſpecial truſt for a particular perſon de- 

. ſcribed, which puts an end to the viſitor's power 
over it. Suppoſe after the foundation of this col- 
lege the crown had granted an advowſon or land 

to the ſenior fellow, ſuch grant would, according 


not take away the legal eſtate veſted in a ſole cor- 
poration, though it happened to be part of the ag- 
gregate body, and give it to the aggregate body. 
As to the propoſition that the biſhop as viſitor can- 
not give a remedy on this truſt, it is admitted for 
the defendant, that if the deviſe had beep to a 
ſtranger on the ſame truſt, the viſitor could have 
no power over it. It alters not the caſe that the 


corporation 
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olf the are truſtees; ſuppoſe 


of this could have nd power 
On branch of this truſt and on 
the laſt, where it is to preſent to a ſtranger, it ia 


: 
| 
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and it is compared 
to the- ode, eee dirs but this caſe is 
different, the college there 


ownerſhip during its continuance, Tat here nat. 
Suppoſe on a vacancy all the fellows in their turn, 


a 
ſhould do an act which ſhould be deemed * 
college an abſolute refuſal, and they ſhould there» 
upon ſeal à preſentation to a ſtranger, and before 
inſtitution one of the fellows ſhould alledge that 
he had 1 but _ wy had miſ- 
and d preſent him, the vi on ap- 
= als give Leif in Fuck x caſe. Suppoſe 
d give relief 'in a caſe. Suppoſe 

a 15 campltely entitled ſhould at the end of 
the year to reſign, the viſitor could not 
compel him, for that is no breach of the ſtatutes: 
Application muſt be made to ſome court of gene- 
tal juriſdiction; who may decree a reſignation of 
the fellowſhip or living, ſo this nt for the 
defendant turns the other way. In Philips and 
Bury, though contumacy was held a good cauſe of 


expulſion, the court of B. K. tightly refuſed to 


examine into the fat that appeared to be a con- 
tumacy within the biſhop's juriſdiction, But this 
is not a caſe of expulſion; it is ſuſſicient here to 
ſhew that the viſitor, though general, could not 
give an adequate remedy in many caſes on this 
truſt (4). As to the fifth propoſition, that upon 
the whole hete is a nullity of juriſdiction in the 
viſitor, and that relief muſt belong to the king's 
general courts of juriſdiftion, Lord Chancellor 
faid, he had ſhewn that the biſhop had no power, 
and whomſocyer by this truſt has a right muſt 
have a remedy. A bill might have been filed after 
the teſtator s death to eſtabliſh this charity and 
execute the truſts; the viſitor would then have 


a member of another 


"a 


£@av % 


(k) Yide Caſe of Eton Coll. 
M. 14 Geo. 2. Rex v. Bland, 
where the court held that the 
bare averment of a viſitor would 
not preclude the juriſdiction of 
the court ; but the extent of his 
authority muſt appear, that the 


court may be 


ſatisfied he can do 


complete juſtice. A mandamus 


was 


had no juriſdiction; but the court would have de- 


creed a complets. performance of the truſt accord- 
ing to the will. It is no anſwer to ſay that ſuch 
a decree has not been made, for the legal eſtate 
is in the truſtees, and * truſt is for ever execu- 


. Vox. II, ; tory. 


ore awarded. 
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cdory. The reaſon of the caſe of the King and this 
i) 4 Mob, 433- skin. 359. very college (I) is very material. It might have been 
3 


393. 546. Comb. 279. ſaid there, as it has been here, this is a power ſu- 
"IH 338 and annexed to the viſitor's: the court 
id there it aroſe on the public aws of the land. 
That aroſe on a public act of parliament relating 
to government, and this on the general rules of 
equity, which is part of the general law. It is 
ſaid that new donations may be ſobject to the 
| viſitor's juriſdiction, as it has been held new en- 
(m) Vide Caſe of Clare Hall grafted — may (m)z but that is not ad idem. 
Camb. 3 Ack. 674. 1 Vel. 78. His Lordſhip ſaid he was not in general an enemy 
'. to viſitatorial power, but inclined to ſupport it as 
far as neceſſary; and he went farther in the caſe 
of Clare Hall than Lord Holt did in 5 Mod. 421.3 
but the reaſons on which he founded himſelf there 
held not here. There was a plain implication 
to ſubject to the general viſitatorial power, to 
avoid the confuſion which would ariſe if every one 
coming in as a fellow ſhould not be ſubject to col- 
5 lege diſcipline, and in 2 Jo. 175- it is determined 
that power of expulſion includes power of admiſ- 
ſion. | The viſitatorial power as allowed and eſta- 
blithed by the law of England, is moſt uſeful in 
learned ſocieties; and his Lordſhip” was for ſup- 
| Porting it as eſtabliſhed by the conſtitution of the 
| | kingdom, and particularly by the judgment in 
| (n) Philips v. Bury, Skio, Exeter College caſe (u); but he was not for extend- 
447. Show. F. C. 35. 1 Bun. ing it further, much leſs for giving way to and 

Feel. Law, 410. = * 
extending it on principles and rules derived ſrom 
foreign laws, which the law of England rejects. 
On the whole his Lordſhip concurred that the 

plea ſhould be over-ruled. N 


Vide Rex v. Piſhop of Ely in 1788, 2 Term Rep. B. R. 290. where conſiderable light is thrown on 
tie law of viſitation as it affeQts the property and lands of colleges and the juritdi ction of the courts con- 
ceining it. In that caſe it was held that Mr. Longman, who had been a feilaw of Peterbouſe in Cambriage, 
and had vacated his fe'lowſhip by taking a clicge living, but had continued his name on the college 
boards, was not entitied to any preference in the election of a maſter (as a member of the foundation) 
under the expreſs words of the ſtatutes. 5 
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4 Ju'y 1751, cor. Hardw, C. 10. An information was filed againſt the maſter 
3 and governors of a ſchool, upon a general prin- 
The ſubttance of this informa. Ciple of the power of the court of Chancery to call 
— 2 gen the truſtees to account, as having the general 
ee — ſuperintendeney of all charities and truſts. Two 
ments, queſtions aroſe : 1ſt, As to the juriſdiction of the 
. court in this caſe, and whether there were not 

proper viſitors to take cognizance of the complaint: 

and adly, If the court had juriſdiction, whether 

there was ſufficient ground on the evidence to give 

| l 7 4 
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the reljef prayed ? Lord Chancellor—As to the fr 
queſtion, the information is not proper on the na» 
ture of the foundation; another mode of proceed 
ing ſhould have been adopted t6 regulate and rec- 
ify what is wrong, His rdſhip was not inclin 

to extend yiſitatorial powers, becauſe. being ſum- 
mary and arbitrary they are liable to abuſe: The 
nature of the foundation in this caſe was, a charter 
from the crown granted upon the petition of two 
private. perſonsz it is a ſmall grammar ſchool ori- 
ginally endowed with 50 J. er ann, and now in- 
creaſed to 80% This caſe is diſtinguiſhed from 
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ny 18 
4 thoſe of the ſtatute of Kis. on charitable uſes or 
ile caſes before that ſtatute in which the court exer- 
413 ciſed juriſdiction of charities at large. Since that 
re ſtatute, where there is a charity for the particular 
on purpoſes therein and no charter given by the crown 
to to found and regulate it, unleſs a particular excep- 
ne tion out of that itatute, it mult be regulated by 


dommiſſion: but there may be an information in 
Chancery founded on its general juriſdiction; and 
that is from ug, where there is no charter 
to regulate it, and the king has a general juriſ- 


muſt be regulated according to the powers of that 
charter, or left to the original rule of law, for 


charity, It has been often ſaid, that where there 
is an information for a charity, that information 
cannot be diſmiſſed without a decree for the 
eſtabliſhment of it, though the particular relief 
prayed for, fails; but where there is a charter, it 
is otherwiſe. In the rg caſe, Queen Elizabeth 


on granted a charter, which amounted to a licence 
4 in the firſt inſtance to found a free-ſchool and 
eye alms-houſe. The queen then was the founder. 
n) It was upon the petition of Heath and Gilpin. 

The governors had a power to remove the maſter 
7 and uſher, and to do every other matter that was 
0 neceſſary and expedient for the ſcholars, c.; a 
11 very large and full power as can be given; but it 
al is ſubject to ſome controul; for a power is re- 
8 ſerved to the heirs of Heath, and the ſucceſſors of 


Gilpin, (as rector of Howton,) to appoint gover- 

nors, and remove them as often as convenient. 

What is the reſult ? Whether either the governors 

er the heir of Heath —_ viſitatorial power * 
22 \ 


diction of this kind. There muſt be ſomewhere a a 
power to regulate. Where there is a charter, it 


there is no ground for Chancery to eſtabliſh that 


* 
1 % 


\ 


* - 
19 


, . 


* 
4 


5 


/ 


56 "C=a © Charity and Charitable Uſes. 5 1. 


l- Caſe of Birmingham this ſch961? It has been expreſily determined®, 


school, 2 P. Wms. 325- hit ho technical words are nec for granting 
_ ; a viſitatorial power, but it may be py any words 
MM 7 Hewing that meaning; therefore it Was held that 
, the very appointment of 28 of au hoſpitat 
would give that power. A viſitatorial power may 
be divided; one fer of viſitors to one purpoſe, and 
another to agother purpoſe, as in ſeveral colleges, 
and particularly as was Held in the great queſtion 
of 7 rinity Collige as to the biſhop and the crown. 
The refult then is, that if it bad refted fingly on 
the power given to governors, Lord H. won 
deemed the governors viſitorsz but it is here ob- 
jected that the eſtate and revenue is veſted in the 
1 and that they cannot be viſitors becauſe 
1&y cannot viſit themfelves that is a material 
obſection, for they might mifapply the revenues, 
Nl. Sutton v. Colfield, Duke's and it has been ſo held“; but it was neyer held 
| Char. Uſes, 68, 69. at governiors. cannot be viſitors merely becauſe 
IN the caſe of Sutton ol. he * of the charity is veſted in them +. 
ao drow 33 1 er- n. 1 rA 1 _ n 
dit z, Oveen Hliz, dig them, not receiving the ue, e maſ- 
—_— *h — - ter does from time to time accounts for it, 
—— mates 4. which brings it to the caſe of Suttom Hoſpital ; 
poration in the governors would But it differs from that caſe in regard that here 
not exclude them from the right there is a ſuperintendenty over the governors; and 
of governing and viſiting, fer à viſitatorial power may be divided. If then the 
Rte donde; ic ght have bes Fovernors are not Viſitors, 'the heir of Heath and 
otherwiſe if they had been in re- the ſucceſſor of Gilpin certainly ate; and the 
ccipt of the reats and profiv.. power to remove governors includes every thing. 
This ſoundation, therefore, is of the ſame nature 
4s Birmingham ſchool. The vifitatorial power is 
either by the goverhors, or in the Heir of Heath 
and Tuctefſor of Gilpin, who meant to veſt the 
whole power in his ſucceffor to the rectory. The 
information in this caſe complains of a — 
cation of the revenue by the governors, which is 
a miſbehaviour they cannot correct. That objec- 
tion has no weight; for it is not ſuggeſted that 
the governors have applied any thing to their own 
uſe. No court of equity will thetcfore do other- 
wiſe than regulate for the future by removing the 
. f governors. This caſe is not within, but excepted 
=_ 6 he Backs of charitable uſes ; for this is 2 

ree- ſchool, having ſpecial governors inted 
the founder. On the whole, this —— 
improperly brought in reſpect of the juriſdiction: 
there ate viſitors of this charity ſomewhere; the 
proper 
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overnors;z and if they refuſe, application 


appoint others. 


of removal ; that would be going per /a/tum. 


duced, which are without name or date. 


obſeryance, will preſume a ſubſequent bye-law to 
venue to the ſcholars, it ſeems to be arbitrary, ac- 


ſee cauſe ; but things and times have altered; for 
though at the Reformation greater invitations were 
made to bring the poor to ſchools, it is not now 
ſo proper as to train them to agriculture . It 
would be of no purpoſe to degree that the gover- 
nors ſhould now pay to the poor ſchalars the 74. 
week required by the ſtatutes, for it would not 
be ſufficient for them, 
There is no ground on either point to give relief. 
The information muſt be diſmiſſed, and with coſts, 
becauſe it frems to proceed from motives of private 
revenge in the relator, though it bears a plauſible 
appearance on the face of it. 


11. New Callege in Oxan having by a charter 
particular powers 2s to the grammar ſchool at Bed - 
ord, ſuch as the removing the maſter for miſbe- 
haviour, &c, As to any thing af that kind, Lord 
Chancellor thought it would be too much for the 
court to interfere, though they were not appointed 
general viſitors, but as to the management of the 
C3 ' revenue 


As to the ſecond queſtion—The principal relief 
proyed was to remove the preſent maſter, as nat 
ing qualified by the ſtatutes, and appoint an- 
other, In that the court cannot interpoſe in the 
firſt inſtance, ſor no application has been made to 
the governors, to whom the charter gives a 2 1. 


the viſitors were out of the caſe, it ſhould not 
came into this court but on the groſs miſbehaviour 
of the governors. It is ſaid the governors have 
made an improper election, and ſtatutes are 17 

is 


ſtrange to come into equity to execute ſtatutes of a 
private foundation under a charter ; the ſtatutes do 
not appear to have been obſerved in any one in- 
ſtance ; a repeal of them muſt be preſumed ; a 
court of law would do ſo on evidence to a jury; 
for the rule of law is, that a corporation has power 
to make bye-laws. A court of law will direct a 
jury to find a bye-law z and on account of nan» 


repeal and alter. As to the applicatian of the ra- 
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proper place to apply for miſbebaviour is to the 


de made to the rector, &. to remove them and 3 


cording to the diſcretion of the governors as ahgy.. 


* Vid: Attorney-General 5. 
Price, 3 Atk. 408. 


15 July 1754, cor. Hardw. G. 


Artorney-General v. Bedford 
Corporation, 2 Vi). 305. 


" Ca 


H. 1793. cor. Las. Comts. 


Attorn 
$ 


General v. Foundling 
Ve. jun. 42—51. 


thing. J | 
* The college in 1739 had appointed one of their 


_ pſher's ſalary for 15 years back. 


in the country, and that the health of the children 


| London fit for the purpoſe of the charity, and for 


funds of the hoſpital being fully adequate to its 


Charity and Charitable Ates. 81. 
revenue of the ſehool, the court might do ſome- 


fellows maſter and another ber, (which had never 
been done before,] at a yearly ſalary, It was in 

roof that the uſher — reſided at the col- 

ege, and the maſter received all the ſalaries. The 
maſter admitted, that upon his appointment there 
were but three boys, and at the time of his anſwer 
but eleven, and inſiſted that he was accountable 
only to the uſher for his ſalary; and that as he had 
lived upon it, he was not obliged to refund it. Por 
Lord Chancellor — The maſter cannot be ſaid to 
have lived on the uſher's ſalary, as he looked upon 
himſelf accountable to the uſher firſt, This was 
a colluſion between the maſter and the uſher to 
make'a finecure for the maſter, There was na 
pccaſion for an uſher where there were ſuch few 
ſcholars. His lordſhip, for the ſake of juſtice, 
ordered the maſter to account to #he charity for the 


12, Defendants entered into contraQts for letting 
the fields round the Foundling Hoſpital on building 
leaſes. The charity ſubſiſted under letters patent, 
which , were confirmed by parliament in 1792. 
The meadows round the hoſpital let for 3004. per 
ens m. | 

A motion was made to reſtrain the defendants 
from proceeding on theſe contracts, upon an in- 
formation for an injunQion againſt the buildings. 
The firſt ground for an injunction was, that de- 
fendants had no right to deviate from the original 
may of the charity, which was, that it ſhould be 


= YG, wuna ww e rn —_—_ 


might be affected by the making of bricks ſo nezr 
the hoſpital. In ſupport of this was read a report 
of a committee in 1753 upon the occaſion of build- 
ing the preſent hoſpital, which recited, that expe- 
rience had ſhewn that no place could be found in 


exerciſing the children and employing them in the 
open air. The ſecond ground was the riſk of the 
undertaking, for which there was no neceſſity, the 


purpoſes. Thirdly, that the contraQs themſelves 
were improvident, particularly in the article of 

vel. The «defendants were not charged with 
any bad intention, but with a deviation only go 


„ 
1 
1 
* 
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Ir | 
the plan and original deſigu of the charity. The | ; 

4 defendants by their anſwer inſiſted on their powers | 
ole to alien and demiſe. - N 2 
der Eyre, Lord Commiſſioner — There is nothing bet- 

in ter eſtabliſned than that this court does not en- 
ol- tertain a general juriſdiction to regulate and con- 
he troul charities eſtabliſhed by charter. There it is 
ove fixed, and the court cannot alter it. If the go- 
— vernors eſtabliſhed for the regulation of it are not 
ble thoſe who have the management of the revenues, 
ad this court has no juriſdiction z but if the governors 
Pay have alſo the management of the revenues, the 
| to court does aſſume a ſuriſdiction of neceſſity, ſo far 
"ol as they are to be conſidered truſtees: of the reve- 

As nue (a). The reſult is, this court muſt not haſtily (e) Nd: Attorney-General v. 
75 take upon itſelf to interfere with thoſe who have by Smart, 1 Vel. 72. and Attorney - 


charter or by act of parliament (as in this caſe) the Oenera v. Middleton, «2 Vel. 


—— whole controul over a charity. But where having "RO 
* at the ſame time the management of the revenues, 
* if they are abuſing their truſt, this court has ju- 
| riſdiction. It might have been probable that it 
was part of the vriginal plan that this eſtabliſh» 
ing ment ſbould be in the country; if ſo; to bring a 
ing town round it would be changing the plan, and 
nt, would have ſuch a tendeney to pervert the end of 
92. the inſtitution as would have authorized the court 
por to interpoſe upon the ground of a breach of truſt. 
But it does not appear that ſuch was the original 
nts plan, neither does it appear that the plan now pro- 
in. poſed will endanger the health of the children. 
my There is nothing which calls upon the court by 
de- evidence (upon athdavit) to ſtop the hands of the 
of" truſtees by neon. The prayer of the infor- 
be mation muſt fail, unleſs it can be maintained that 
* it is in the nature of waſte to turn profitable mea- 
ear dow into buildings. As to the queſtion, Whether 
_ the contracts entered into are clearly improvident, 
ud. and upon that to juſtify an injunction ? that is not 
pe- within the prayer of the information, which ſays 


there ſhould be no buildings at all. The pre- 
ſumption is, that the truſtees are doing their duty, 
till it appears 2 contra that they are not. Upon 
the whole, where there is a chatter eſtabliſhment 
of this kind, with governors to condu it, they 
have a power in themſelves, and the court have 
nothing to da with it, unleſs there be breach of 
truſt; and upon applying for an injunction, a high 
probability muſt be ſhewn that ſuch is the caſe be- 
fore an injunction can go. 

3 Aſpbur/, 


Cbarity und Charitable Uſes, f 1, 
Aßbunſt, Leru Cammiſſtioner There is no doubt 
—— this court has a controlling power over 
all charitable inſtitutions. As little doubt is 
there that the court will grant an injunction whiere 
there is probable or poſitive evidenct that the 
truſtees are acting contrary to their truſt. Thoſe 
who come for an injunction muſt clearly make out 
ſuch a caſe. In this caſe it is not made out even 
r INLES is ĩt —— 3 
throw a ſtigma upon the rnors by ſaying 
are Aiag friedaGſtent with their duty. N 
Wilſon, Lord Commiſioner— The defendants are 
a corporation, the charity by charter 
and act of parliament. If it can be made out that 


been -ſaid, their bargain has been improvident; 
but that does not appear. Then there is a queſtion, 

Whether it is better to have houſes or meadow 

; land ? It is better to have houſes than land fo near 
London. It cannot be afcertained whether the in- 
tended —— will let ſo well as is expected; 

but at preſent it appears a betieficial thing. 1ny 


Sec, 2. What is a good Charitable Uſe, 
to be protected by the 43 Elis., and 
what is a good Deviſe or Appointment 
thereto, notwithſtanding the Statute of 
Mortmain; and where a Defect in ſuch 
Deviſe or Appointment ſhall, or ſhall 

not, be made good in Equity. 
f. 1690, cor, Lg, Comrs. . T *ENANT in tail, without levying a fine or 
8 8 1 ſuffering a recovery, may appoint to a cha- 
ret. in » 10. * » . . 2 . v4 . 
Vide Attorney-General v. Rye, rity; and it ſhall bind him in Temainder, 'though 

2 Vern. 453. he does not come in under the tenant in tail. 

M, 1703, cor. Wright, C. 8. 2. AH. F., tenant in tail, deviſed the premiſes 
— v. Rye S ol. in queſtion for the maintenance of a fchoolmaſter 
Fide Rene Cu Mo. 888. and other charitable uſes. The "queſtion was, 
Flood's Ca. Hob. , 36, Damezrs* Whether ſach a deviſe was good apat defendant 
er Mo, 822, Riyett's Ca, Mo. who glaimed under the intall, no Ane being levied 
| | | | or 


26 Ws _.Charity/and Charitable Alte. $4, 
P. 1917, cor M. R. 6. A. made a ſettlement of lands with power 

7 of revocation by writing to be executed under hand 

Gilb, E n. and ſeal in the preſence of three | witneſſes} not 
being menial ſervants; and in her illne ſs, by letter, 
deſired a deed of revocation to be prepared, but 
died before it was done, haying by will given part 
of theſe lands to charitable uſes; decreed af the 


Rolls to be good as an appointment upon the ad 
of parliament, though there was no revocation. 


7. An appointment by a tenant in tail to a cha. 
. BY ſhall Und the i, in fee. The ſtatute 
, $Fen755s, , Of charitable uſes ſupplies, all defects of aſſurance 
age,, Bates Cha, Uſes, 84. Which the donor was capable of making. 
vnde Attorney-General v. Rye, ante, and notes. | 


20 Dec. 1721, Dom. Poe. 8. John Sutton, being ſeiſed in ſee of the gal 
| Arne) Genera! +, Sutton and ſtate "of the Chequer-Inn in Holborn, and of the 
Ee. F. C. 382. Fr 66. truſt or equitable eſtate of lands in S felt, which 
Fung. 13. 8 Med. 257. he had formerly purchaſed in the name of his bro- 
$ Vin. Abr. 240. (u.) to ca. 4. ther Thomas, and which on his ſaid brother's death 
$55+ c. 22+ and (. had deſcended to his ſon, (teſtator's nephew.) J. S. 
| by will in 1696 charged all his eſtate with the pay- 
ment of his debts, and directed his nephew and 
truſtee to convey his Sf lands to the uſe of his 
DA will; then he deviſed all his lands in Sufe/b- and 

a) It appeared that ng the Cheguer-Inn to his ſaid nephew for life (a); 
the — of 82 — a! 6 to his firſt and — 2 in tail a 
eee (going no farther,) and after the nephew's death, 
w ſhould refuſe to convey the without iſſue male, then to truſtees for charities. 
22 re the The nephew ſuffered a recovery, and died without 
lee the wol thereof in manner iſſue. Upon this the 7 filed their bill in 
therein mentioned, then “ all the Exchequer by way of information to have the 
I eis, n = charities eſtabliſhed. Reſpondents pleaded that the 
« and bequeathed to the ſaid ne. nephew being tenant in tail by the will, had ſuffered 
% phew and the heirs male of A common recovery, and thereby barred the chari- 
« his +a be void. ties, which plea being allowed b the barons, the 
eur preſent appeal was brought. Reſpondents claimed 
under the-recovery, and appellants under the cha- 
rities. The queſtion, therefore, was, Whether the 
teſtator's-will gave an eſtate tail to his nephew, 
and whether the nephew's recovery barred the 
charities ?. After great argument at the bar of the 
Houſe, the Lords agreed, that, as tothe Cheguer- Inn, 
wherein teſtator had a legal eſtate, the recovery 
was clearly a good bar to the charities; but with 
regard to the truſt eſtate in the Suffolk lands, and 
which the will directed ſhould be ſettled to the 
ſame uſes as the Cheguer-Inn was deviſed, * 


| 2. What a good Deviſe or Appointment, Ca 27 
of the lords "doubted that there being a direction 
for the truſtees to convey it, gave a handle to a 
purt of equity to interpoſez and if the court did 
knterpoſe, it was reaſonable to help the intention of 
he party, imperfectly expreſſed in his will, and it 
would be a compliance with the teſtator's intent to 
vive aſſiſtance in reſpect to the remainder limited 
o the firſt and ſecond ſons of his nephew of or- 
lering an eſtate to truſtees during the life of the 
zephew, and ſo put it out of his power to bar the 
mainder to the firſt and ſecond ſon; and as the 
harities were to take in caſe, only, the nephew r 
hould die without iſſue male, it would be equally 
uſt to preſerve ſuch intention by limiting a re- 
ainder to every other of the ſons of the nephew 
o the truſt eſtate, and then a remainder to the 
harities. But other lords differed, being of opi- 
ion that equity (as to the limitations of eſtates or 
ſts of eſtates) ought to follow the law ; and that 
were it otherwiſe, it would occaſion the greateſt 
ncertainty, and moſt precarious determinations of 
property (a). However, ſome of the law lords (e) Lord Marcourt here cited 
iffering in opinion, the It made a. majority Nr 
or reverſing the order of the court of Exchequer 2 1 5 
in toto, as the order of that court had only allowed which be thought ageiadt law, 
the plea, and the reſpondents could only be put 2 * like charity well, but 
to anſwer, ſo that the right as againſt them was « 2 1 
not in any manner determined, | 
In conſequence of this order by the lords, the 1 P. wa zy g. (u.) 

reſpondents anſwered, and on the 3oth Fan. 1732 | 

= cauſe came on in the er by i name 
of Attorney-General v. Youn al. (b); when the (5) Reported 2 Com. 1% 
barons decreed that the — ſuffered by the + "ip 
teſtator's nephew of the truſt eſtate was void, the 
ſame being contrary to the truſts created by the 
teſtator's will, and that reſpondents ſhould convey 
to the truſtees for the charity, and awarded a per- 
petual injunction to quiet them in the — 
With reſpe& to the Cheguer-Inn, the barons re- 
talned the information, with liberty for either 
party to try their title at lav; whereupon the re- 
ſpondents brought their ejectment, which was 
tried in Hil. Vac. 1735, and the jury found a 
ſpecial verdict, via. the teſtator's will, and all 
facts neceſſary to bring the matter of law before 
the court. In Eaſter term 1737, the verdict was 
argued; and in Trinity termthe court gave judgment 
for the leſſors of the plaintiff, viz. that the nephew 
took an eſtate tail in the Chequer-{nn ; and in 


Tune 


28 - Charity and Charitable Alen. 5 2. 


June 1737, the court ordered the tenants to attorn 
to the reſpondents. | in! el 


. King, C. One by will deviſed an annuity of 50 J. and 
—— «. Gill als 1004, —— A. and his beirg, aud if fl. 
2 3 . died without bars, then to a r A. died with- 
1 100% attire out iſſue, and then teſtator died. Upon an in- 
50 formation againſt teſtator's executor to eſtabliſh 
the charity, it was contended, that the deviſe of the 
remainder ought to be ſupported, as given to a 
charity. Lord Chancellor — The deviſe being to 
A. and bis heirs, and if 4. die without heirs, 
then to a charity, ſuch deviſe over is void, and the 
| word 4eirs {hall not be conſtrued to fignify heirs of 
* the body where the deviſee over is not inherit» 
(e) So, Allen v. Spendlove, able (a]. And the death af the firſt deviſee-in the 
Eq. Abr. 305: Pl. 2. Notting- lifetime of the teſtator can make no alteration if 
RS bi eng Tell the will was void at the making. ah 
Son Vo Barbut, 1 Vel. 1 'Mergan,y, ee 264- Goodright v. Dunham, 


H. 1732, cor. M. R. 10. On a bill brought by the next of kin to the 
Brown & al. v. Langley & al. deceaſed, againſt the executors, for a diſtribution, 


. Ei. . 448. . 14, the executors in their anſwer ſet forth a clauſe in 


the will, hereby the teſtator gave the reſiduum of 
his eſtate to the poor of the pariſh of K. in Com. L. 
It afterwards appeared that this pariſh of X. was 
not in Com. L. but in Com. N, and that the teſtator 
really thought that this reſiduum would not amount 
to above 101, and that he declared ſo at the time of 
making his will; whereas it amounted to near 
1000 J. His Honor's opinion was, that parol evi- 
dence ought to be admitted to help out the deſerip- 
tion of the pariſh, and that this was a ſettled rule 
in equity, and therefore that the paziſh of X. in 
com. N. were well entitled under the will, but that 
ſuch evidence ought not to be admitted in relation 
to _ quantity of the thing deviſed. Bill dif- 
mi eds | K : 


1732, cor. King, . 11. A deviſe to truſtees for the benefit of a 
4" rg 2 charity z the truſtees die in the lifetime of the 
% Ate! Cee Rye, teſtator ! though it be a lapſed legacy in law, it is 
2 Vern. 453. Attorney -· Gene- ſubſiſting in equity, - 
ral v. Burcect, 2 Vern. 755+ : 


M. 1734, cor. Talb.C. 2. J. S., uncle to plaintiffs, being ſciſed and 


Lid 1 yer & al. poſſeſſed of conſiderable real and perſonal eſtates, by 
2 Fg. Abr. 241. pl. 30, will in 1721, deviſed annuities of 15 J. to each of 
776. pl. 25. the plaintiffs, and gave ſome ſpecific legacies. The 


reſidue teſtator deviſed in truſt for theſe perſons that 


are 
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are commonly called difſenting miniſters, particularly 
naming ſome of them. was held u good de- 
viſe to the miniſters. Web 


19. — — — „r Drag * 6 April 2740, non Woes Go 
a will in 17444 the teſtator live 1736, a © theequ 
—— e new ſtatute of mortmain took place, 2 
and then died without revoking his will. Upon a N 
reference to the judges for their opinion, whether 0 
this was a good diſpoſition to charitable uſes, all of () 7ide Attorney-General v. 
them except Mr. Juſtice Demon (who was ill) cer- e Atk- 551. 1 Vel. 32. 
tified that the deviſe was good in law, notwith- 1 Vel. 225 Wilet 5 Sore? 
ſtanding the ſtatute z whereupon Lord Hardwicke 1 Veſ. 186. Attorney-General 
— the will ſhould be eſtabliſhed, and the“ . 4%, At- 
nuſts of the charity carried into execution (a). Amb oro. 


14. Jahn Naylor in 1738 made his will in theſe 6 Aug. 1740, cor. Hardw. C. 
brds : © 1 will and deſire that my executors $77» v. Hollins, 9 Med, 221, 
« within twelve months after my deceaſe, do /ettle 
« and ſecure by purchaſe of lands, of inheritance, or 
« otherwiſe as they ſhall be adviſed, opiates. ag 
« ſonal efiate, one annuity, or yearly payment of 
6 Sous to be paid yearly, and rw Ms for ever 
« by my executors, their . „ amon 
&« the poor amd indigent people of Lebe, in ſuc 
« manner as they ſhall think fit. And my will 
« alſo is, that my executors do /ettle and ſecure one 
« other annuity of 5/. to be paid yearly to the 
« vicar of Leeke for the time being for ever, for 
« preaching an annual ſermon.” And the teſta- 
tor deviſed the reſidue of his perſonal eſtate to be 
equally divided between his ſiſters. Per Lord 
Chancellor—The only queſtiqn in this caſe is, 
Whether the deviſe of the two annuities of 5o/. 
and 5 1. to charitable uſes, is void by the late ſta- 
up mortmain ? "E406 &s, the reid 
is inſiſted the plaintiffs, the reſiduary 
legatees, that it is void, — the direction of 
the deviſe is to ſettle and ſecure the annuity by a 
truſt of lands of inheritance, and though the words 
er otherwviſe are added, they will not vary the caſe, 
for teſtator's intention was to. give the annuity out 
of lands of inheritance. But his lordſhip was of 
opinion upon this act of parliament, that this be- 
queſt was not void, and there was no authority to 
conſtrue it void, if by law it can poſſibly be made 
good. 'The act of parliament is not at all aimed, 
againſt perpetual charities, merely as ſuch, or to 
prevent the eſtabliſhment or creation of them; but 
is 


i 


30 C Charity und Charitable Kies, $4: Mc 
es is de6gned agsiuſt the caſes of perpetual. charities i), 


in lands, and (as the title 2 the WW... 


diſpoſition of Jands, whereby 
8 a The whole recital and enaQing part of the # 
Matute, take notice only of the unatienable diſpoſal to 


of land, whereby hers are diſinherited ; and there · 
fore the alienation or conveyance of lands to ſuch 
| - . purpoſes are prohibited And though there is a 
clauſe to prohibit money being laid out in lands, to 
ſuch purpoſes as would make them unalienable, yet 
there is no teſtriction whatſoever upon any one 
from leaving a ſum of money by will, or any othet 
perſonal eſtate to charitable uſes; provided it be to 
continued as a perfonalty ;z and the executors or 
truſtees are not obliged, or under a neceſlity of lay. 
ing it out in land, by virtue of any direction of the 
_ 'teſtator for that . Conſider then, whether 
this clauſe and deviſe in the will fall within the 
teſtraint and prohibition of the ſtatute. And in the 
firſt words they do fall within them; for the teſta- 
tor directs, that his executors ſhall erte and afſurt 
by purchaſe of lands of inheritance ; and if the teſta- 
tor had reſted upon ſuch firſt words, the deviſe had Sup 
been clearly void. But then he goes on, in the diſ- Wl cutc 
junctive, or otherqviſe as my executors ſhall be adviſed. 
And if a deviſe in the will is in the disjunctive, and ¶ take 
leaves to the executor two methods to do a parti: Manz 
cular thing by, the one lawful, the other prohibited 
by law, can any court ſay, becauſe one method is men 
unlawful, that therefore the other is ſo, and the of t 
whole bequeſt void? No; for if one bequeſt is not 
lawful, that ſhall be purſued, and take effect. It him 
hath been further argued againſt this deviſe, that ¶ the | 
the words for ever ſhew the annuities muſt ariſe Wa do 
out of ſome real eſtate, which only is capable of ¶ the 1 
ſupplying them for ever: for perſonal funds are too ¶ one 
periſhable and tranſitory in their nature to anſwer ¶ whoi 
ſuch everlaſting annuities. And ſuppoſe a parti- W that 
cular ſum were veſted in ſtock, with deſign to pur- Nit wa 
chaſe a particular yearly ſum or annuity, it may ſo Wl forbi 
happen that the company may be quite diffolyed, Wl ſhoul 
or that ſtock may fall, or intereſt be ſo reduced MM out i 
that half the annuity may not be produced. But WM upon 
theſe objeAions may be over- ruled; for if the com- ¶ (ill i 
pay ſhould be diſſolved, the principal ſtock may ¶ ¶ ſecur 
taken out, and veſted in ſome other company: tha: þ 
and there may be annuities that may probably Wl inten! 
continue for ever, and yet not payable out of land. mone 
His lordihip mentioned an — of one * ment 


bas laſted a century and half, and may exiſt perpe- 


poſition, of money to be employed by continual ro- 
tation, in loans to poor tradeſmen, of ſeveral ſums, 
to be lent ſor a ſettled number of years, and then 
to be repaid. And any man may at this day give 


by will a perpetual charity in this manner; but if 


a man by will ſecures ſuch loans by lands or pur- 
chaſe of lands, ſuch deviſe ſhall be void, and con- 
trary to the late ſtatute of morimain. If this caſe 
had been to be conſidered before the act, the court 
would, as the ſafeſt method to ſecure the charity, 
for ever, have recommended and directed a pur- 
chaſe of lands; but when this court is precluded 
from doing it in 'this manner, if it can be obtained 
in any other, there is no reaſon to ſay the deviſe is 
void · It is ſaid too, that the words heirs and aſſigns 
import a purchaſe in land, or ſome real thing, for 
no- perſonal thing can deſcend to heirs; and if the 
money is to be inſerted in a perſonal ſecurity, it 
will not go to the heirs, but to the executors, and 
ſo the intention of the teftator will not be purſued. 
Suppoſe an obligor binds himſelf, his heirs, exe- 
cutors, and adminiſtrators, in a ſum of money to a 
papiſt, who obtains judgment on the bond, and 
takes out an elegit ; in this caſe it was held at the 
aſſizes, or at leaſt it might very well have been ſo 


ment; and yet the bond is good to bind tife perſon 
of the obligor and his perſonal repreſentatives, but 
not to charge his land, or his heirs who repreſent 


the preſent caſe, which may ſecure the charity in 
a double ſenſe either upon land or perſonalty, if 
the law would allow both ; and if the law prohibits 
one only, it certainly allows the other. Upon the 
whole Lord Chancellor thought there was nothing 
that made this bequeſt void 1n every part, but that 
it was good in that way which the law does not 
forbid. But it ſhould not be queſtioned, if a man 
ſhould by his will direct a ſum of money to be laid 
out in land, or -upon rent-charge to be ſecured 
upon land, for any charity, and in the mean time 


(till it can be laid out) to be inveſted in government 


ſecurities for the benefit of the charity, but that 
that bequeft will be void, becauſe the final end and 
intention of ſuch teſtator was, to diſpoſe of his 
money in land, and the inveſtiture of it in govern- 
ment and perſonal ſecurities was but to ſecure = 


tally, vis.-Sir Thomas White's charity, being a dic 


held, that the papiſt cannot maintain an eject- 


him in his landed capacity. And this comes up to 


a 


$ Feb. 1742, cor. Hardw. C, 


Attorney-General v. Sawvtell, 


| a peoper purchaſe of hd, or rent · charge offered, 


that it would not hinder any charitable diſtribution 
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As to the 1 51. chers are ſewer objeRQtiong 
to — than to the er. 
at all for money or to be laid 
out in Hud For * — are only willed to 
cure and ſettle 5k a for the purpoſe” there 
mentioned, and it muſt be ſecured upon'a perſonal 
fund, conſiſtent with the will and 2 of the 
teſtator, and not contradictory to the words of the 
act of parliament. And as it is often ſaid in old 
books, that “ I was by at the making of the ad 
© of parliament, and t bis or chat,” intention of fo 
it was then faid to be this or that,” fo his lord - of 
ſhip ſaid he was by at the making of chr ſtatute, li! 
and it was at'that time ſaid by the legiftators, ef 


een e » 8 as lt. 


of a perſonal eſtate. Decyred therefore, that the 
deviſe was good, and that the money ſhould be in- br 
veſted in South-Sea ſtock, for che charitable pur. ch 
poſes mentioned in the will. 


15. Sir J. T. deviſed copyhold lands in cbariy 
that he 1 — to the uſe of his laf 


F. Wan, + p. will, which confiſted of eleven ſheets, the two ft wo; 


Wagſtaff v. Wag 
of the will. 


13 July 1744. cor. Hardw. C. 
Aulington v. Caun, 


3 44. 141—156. 


b rds all men, to bring the whole affair to its 


Ws. 2:8. was cited 1 in ſupport of which he ſigued in extremis, but died be ſgre he ter 


could ſigu the reſt. There were not any witneſſes Wil the 
to the will, yet Lord Hardwicke held it to be a g 0 ta 


appointment n — has 


* the flatute of 43 Klia. c. 4. wh 

| the 
16. Lawrence te Gu will in 1725 diſpoſed 

of his eſtate for * of a charity ſchool we 

and other charitable es. Then came the z.- 


ſtatute of g Gee, 2, c. _ and the teſtator appre- 7 
hending that this diſpoſition would come within . 
that ſtatute and be avoided thereby, made another 1 
will on the 1 ſt of Auguñ 1938, whereby he deviſed W 
the premiſes to — ndants, William Cann and dit 
Mary Andrews, and their heirs, without any truſt of 
appearing on the face of the will. But on gth of ties 
ſame Augyft he ſubſcribed a writing, which wa deer 
found after his death, wherein he recommends to ; 
his executor . C..* to aſſiſt 24. A. and to ſet P 
* the. will performed according to the humble re- 
% queſt and according to the wonted and well 
56 diſpoſed charitable diſpoſition of ſaid Cann to- 


« defired iſfue,” The teſtator died ſoon after 118 


che plaintiff, who was his only da J heir 
at law, filed her bill to have — rie ker adde 


4 


” 


* 
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as yoid; by the 2... The defendants inſiſted e e * 


the will, as an abſalute gift. to them, and that paro} oe: nn 7 cs 
— evidence of a truſt. far a eharitable purpoſe, Wes 
to be admitted by che ſtatute. of frauds and ran IRE 
"= nes (29 Car. 8. 6. 3. ), and denied their ever having oo ooo 
hers een or heard of any other writing, but the abe 
vnn paper, ſienif n truſt concerning ——— 
* the BY any charitable uſe, or that any ſuch direction as, en 
che are mentioned in the above paper, were ever given [oe OE 
by the tc ſtator. to MH. 114. err rr 
+ a0 It. wis in apo that the. teſtator bad a little be- | _—_ 
n of WY fore his death given directions, for drawing a plan | 
ord: of 2. public building, and ſeveral witueſſes were 
tute, WY likewiſe examined to prove his intent to leave his 
tors, i <ftate for building a ſchool or hoſpitl. 
ation Ide queſtion was, Whether here was a ſpecific 
t the WY declaration, of truſt for a.charitable purpoſe, to 
ej bring the caſe within the 9 Geo. 2. and whe» rl 
ther to bring it within that ' 0% the truſt muſt '. N ner hs 
be. ſufficiently. declared within the ſtatute “ e 
frauds and perjuries? and, laſtly, Whether) the | W 
above paper was a ſufficient declaration within tnge en hn 
laſt- mentioned ſtatute? Lord Chancellor Hard- | * 
wicke ſaid, he was under ſome difficulty about de- rt Sg 
re he termiging this point, from fear of breaking in upon . 
zefles the ſtatute of frauds on the one hand, and the” N 
ſtatute of mortmain on the other. The queſtion | 7 
has ariſen purely from a miſtake of the teſtator, 
who thought his firſt will, though made before A 
| the ſtatute of mortmain, might be affected by it, IH | | 
poſed which it could not have been, as was certified to a 


chod che court by all the judges in the caſe of Aſbburn- | | 

e the zum and Be 2 | 2 Ak 36, Dun. 6. « 4 

PPre- The firſt queſtion'is, Whether the preſent caſe | 

tho BY is within the ſtatute of frauds and petjuries? 

g His lordſhip” ſaifl, be thought it wasz and he 

vilco i mould do greater miſchief by determining it other 

ad wiſe than y leaving a loophole to clude the ſtatute 

3% 0 of mortmain. In Be e deviſes to chari- 

th ai ties and charitable uſes have been held over and 

ug over again to be within the ſtatute of frauds and 

ds to perjuries (5). It has been endeavoured indeed to (4) N, Attorney-General v. 
make wills, not properly execyted within that ſta- Barnes, 2 Vero. 598. 2 F. Wan, 

le re. tute, to operate as appointments z but this could . 

never word. And therefore in all caſes of cha- 

ritics' that have come before the court, it has been 

held, that the declaration of truſt for a charity 

muſt be expreſt, as the ſtatute of frauds and per- 

| Vol. II. 2 D | , 5 s! jories 


- 
9 0 * 


4 1 | exo 600 Cherie Ute, $2, 


2 writing, ſigned by the _—_ ſaid indeed, that the words of the ſtatute of mort- 


„ By 29 Car 2+ Cc. 3+ 7. it is « nl ditects . | in the cafe 
enaQed, © That Atlan of the — Spillett (e), heard rſt by 
Tar erat of wal (09% Led Fuller und! then by hls breit ia 176 
« 2 ſhall be ma- though there were ſome very bers circumſtances 
« nifeſted_#nd proved by ſome in chat csſe to have fupported the charity. It was 
Cd ent, er by bole main are ſo 1 as to take in every truſt, whe. 
« will in writing, or elle they ther by parof or writing; and thaf this being x 
„ ſhall be utterly made void later law than the Ratute of frauds, is not bound 


38738 FPR 


46 of none eſſect, &c. &c. had 
1 2 b. 2 Ack. to be conſtrued b But he was of opinion that 
* ra; the fource of a al or declaration of 2 truſt in 5 
| —— of mortmzin ought to be directed by No 
the Ratute of frauds, 10 45 gorge * ſat 
rs, as to the mcani What 1 
2 2 ſhould not 0 7 fs m_ 
pon the Popiſh ac, 11 EA 12 N + 
air in truſt for papiſts are made voi 


j 
ty rition of 2 truſt is e the fi ſtatute 
(% The fame folemnitles are * Ponds (4); and if à bare parol avetment of a 
r truſt for a charity upon a Will as to be allowed, 
— — rey wo Hp as of a, the ſtature of mortmain would be attended with 
legal eſtate. in ſuch lande; nor much more Wen ee than ever it 


can a teſtator revoke a truſt any 
more than he can deviſe ic with- hey boo 8 


vut thoſe ſolemnitics. © by 
Vide Wegſtaff v. Wagſtaff, 2 P. woe 258. Duke of Marlborough v. Lord Godelphin, 2 vet 16. 
2 Clough, 2 Vel. 3*6, Duff v. Dajzgll, 4 Bro. Ch, Ca. 147. Caffon v. Dade, a Bro. Ch. 


1. Cited, 
= © The yext thing to be conſidered is, Whether the 
| pa ger writing be a ſufficient declaration of truſt with: 
ſtatute of frauds, whichdependau n the wordt 
of it; and he thought it was not. Had the teſta- 
tor made a feoffment to himſelf and bis heirs, this 
paper might have been a good declaration of the 
uſe; but here we are in the caſe of a will, which 
paſſes both 1 145 egal and beneficial intereſt to the 
deviſee. The will is dated 3ſt Age and the 
paper dae ſo that if the paper does any 
Moe, it mult enure as a revocation- of the will, 
| | which it cannot do for want of execution 
g within the ſtatute of frauds 3 as truſt: and equitably 
eſtates can na more paſs by an writing not pro- 
Es pe by ſeQion 5, 
preſence of three or four witneſſes) than legal 
* pin to 18 can ſe). Aud here being no ſort. of fraud 
— . * e to be uffy, on thy 
ator, ought is was not a ſulkicient de. 
ag opp of be an 8 
ut ſuppoſipg this a caſe not within the ſtature 
of frauds, and and that. it, might admit of paxol xvi 


y executed within the ſtatute (wiz. 


dence 


/ 


52. What e Droifs or Aijuintiient. C4 5g 


dence to prove the intent, is there any proof that 
the teſtator intended that the — his eſtate 
ſhould go to charitable uſes ? which muſt be aſcer- 
tained, and the quantum appear which he intend 
to give, before it can be decreed how much muſk 
that way(f). It is expreſsly ſworn by the de- (J) It feems that where 
endant Andrews, in her anſwer, that the teſtator . 
once talking to her about the eſtate, laid, that he Jus are late w Gee. 
had given her and the other defendant his eſtate that puryole, if they are made in 
by will © t e of ar they pleaſed ;” an! had at . 6g. fe. n 
another time faid, eee Mo : 
Now even adrhitting this not to come within the 
ſtatute of Frauds, Rill here is no rule to draw the 
line by, how much ſhall go to this charity. He 
may have given theſe two perſons. his eſtate to 
carry on his intent of building a ſchoolz but the 
quantity that ſhall be applied that way he has lefe 
to their diſcretion; and therefore how can the 
court determine what part to let the plaintiff into. 
This is a caſe which can ſcarcely be precedented: 
few people will leave their truſtees ſuch unlimited 
power as this teſtator has done; the many abuſes 
of truſts are a ſufficient warning againſt it. 
The laſt conſideration is, What is proper for a 
court of equity to do in the preſent caſe? His 
lordſhip ſaid he was under no obligation to make 
a decree, as the party could have a remedy at law, | 
and indeed this is a mere legal title (g). The ſta- @) Vide Dos ex dem. Philips . 
tute of mortmain avoids the deviſes to charitable “ 4 Term Rep, 264, 
uſes, ſo that it is the deviſe of the /ega/ gfate itſelf, 
not barely of the truf, which is made void, and is 
juſt the 2 as a deviſe in truſt for papiſt within 
it & 12 IF. z. where we} the truſt but alſo q 
the deviſe of: the legab eſtate itſelf, is made void, | 
In the caſe of Carrick v. Errivgton (5), which was () P. Wax. 361. 
upon a conveyance, the whole was held not to be 
void, becauſe part of the truſt was for children 
unborn ; whereas, had the truſt been for all Papi 
the whole deviſe of the legal eſtate had been voi 
His-lordſhip therefore could do but one of 
things ; either retain the bill, and give the plaintiff - 
opportunity to bring an eject ment, it being 2 mT | 
hard caſe upon her who is an only child, and dif- 
inherited ; or elſe diſmiſs the bill without caſts. 
The parties immediately choſe to have the bill 
diſmiſſed without coſts. on ; 
17. A. devifed his real and perfongl eſtate to M. 1744, cor. Hardwicke, C. 
& Barthabmow'r Hobitot, end it being doubted 28. 
D 2 whether 9 


36 C=a 
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whether this deviſe was within the ſtatute of mor- 
main, the governors of the hoſpital and next of 
kin came to an agreement that one-fourth ſhould 
be paid to the next of kin, and the, other three. 
fourths to the hoſpital. , This agreement was 
eſtabliſhed by a decree, and carried into execution, 


$6 Feb. 1754, cor. Hard. e. 18. . C. by will, dated 3 March 1749, de- 


Crimmett v. Grimmett, 


mb. 210. 


— 


viſes to his brother J. G. 20. a- year during his 
life, to be paid him half-year)y#out of the intereſt 
money in the public funds. or mortgages, or any 
his real or perſonal} eſtates of which he ſhould 
ſtand inveſted, and gives the reſidue of his real 
and perſonal eſtate to his wife ſof life, and to dif- 


dur dive v. Cafe, 1 Veſ. pole,of at her death; and then direQts the remain- 
2 48. po, L. 3. where the der of his eſtate after his wife's death, to be di- 


s Commiſſioners have com- 


mented on this caſe, 


Soreſby v. Hollins, 9 Mod, Two queſtions aroſe ; iſt, Whether the deviſe to 


Bat. and Grayſon v. Atkinſon NILS ; 2 
N wer d N e lthin the Ratute of wortmain, 


8 tot, or paſs to the wiſe as part of the refiduum ? 


vided into twenty-four parts, , nineteen of which 
he diſpoſes of; and by codicil, dated the next day, 
he limits the remaining five 24ths, after the deat 
ol his wife and payment of bis debts and legacies, 
and allo the 20 J. a-year after the death of his bro. 
ther, to be applied in cloathing and educating 
twenty poor boys, fons of pariſhioners of Bright- 
elmſlone, in the principles of the proteſtant religion, 
agreeable to the preſent eſtabliſhcd church; and 
that the five 24ths of his eſtate, after his debts 
and legacies paid, together with the 26/. a-year 
after the death of his brother, or which ſhould be 
deemed as an equivalent to the-20 J. . year, 570. 
to be. inveſted in ſome of the public funds where 
there is a parliamentary ſecurity, to ſtand in the 
name of the truſtees, until the whole can be laid 
out in the purchaſe of lands to the ſatisfafion of the 
noris and triftees (whom he appointed) i which 
ands were directed to be purchaſed in the names 
of the truſtees, to the uſes aforeſaid, that is, the 
intereſt, profits, and rents of the. five 24ths of his 
eſtate, together with the intereſt, profits, and rents 
of the ſaid 570 J. after the death of his brother, or 
. the lands which ſhould be purchaſed therewith 
- ſhould be applied annually for ever, in cloathing 
and educating twenty poor boys as aforeſaid. The 
teſtator left no real eſtate. | 8 


2dly, If it was, where the money ſo deviſed 
ſhall go? Whether to the next of kin of the teſta- 


Pet 


* 


1 (2. What a god Deus or Appotritment. C=i #7 
oy : Per Lord 'Chancellor—It would bea hard con- 88 > 
LN ſtruction to ſay, ſuch a charitable bequeſt is void , 
ud by ſtatute, If a perſon directs money to be laid _ | + 
vey out in lands for a charitable uſe, it would be void, "1 +0058 98 
ws although the court would order the money to be by 
POR placed in the funds till the purchaſe is made; 0!” | * Sr 

4 where à man gives it in ſuch a manner, that the 1 

his land to be purchaſed is the final end and thing 
reſt given, But where there is ſufficient room for the 
** court to lay there is a diſcretionary power in the 
has truſtees to lay the money out, one way or other, 

oa either in the funds or in lands, ſuch a deviſe has 


been determined to be good (a); and his lordſhip (-] As in Soreſby v, Hollias, 
thought there was room to conſtrue this bequeſt ano 3.505 5. Atliinſou. 
with ſuch latitude. | 8 

His lordſhip did not lay any weight on the di- 

reAions to place the money in the ſunds, in the 

firſt place ; for that would be to make the validity 

of a will depend on the order of the words: the 

direction is, to place the money in the funds, 

until laid out in lands to the ſatigfaction of my truſtees : 


T4 


ting When can that be? not while this ſtatute is in | 
{Ar force. Suppoſe it had been « till by law it-may . Bat il „. Ord, g July 


ti be,” ſuch bequeſt would be good. Thoſe words 2754 
muſt mean when the truſtees approve of laying it 

out ; that cannot be while the ſtatute of mortmain 

is in force; it would be to act contrary to their 
ruſt. It was ſaid the rule of conſtruction, as to 
deviſes of money to be laid out in lands, is the 

ame now as it was before the ſtatute of mortmain z 

hat is true. But ſuppoſe the truſtees in this caſe 
would not act, the truſt would devolve on the 
court, and the court would order the money to be 


— placed in the funds, and not inveſted in lands. 

the ir 0 Jekyll always did ſo before the ſtatute. His 

f hi; erdihip would not be underſtood to ſet up a dif=" 

Ser ferent rule of conſtruction of wills ſince the ſtatue | 
- or of mortmain, from What prevailed before; and 

ird chis would, in his lordſhip's opinion, have been a 

bine ound rule before the ſtatute. 0 

* An obſervation ariſes on the face of the will; as 


if the teſtator had thought this bequeſt might con- 
tinue on government ſecurity for ever. He directs 
e application of the interef, profits, and rents of 
he five 24ths,' and of the 570 J. of of the lands 
hich ſhould be purchaſed therewith, It being in 


ſe to 
ain, 


+ he disjunctive ſeems to give an election: the' 
n ? words fer ever are applicable to both 1 SIT 
Pet a miſchief will follow from thence : this is a dif- 


3 ferent 


Nov. 177%, cor. Henley 
Attorney 


Amb. 351. 
Hig hm. on Mormmais, 148. 


0 


(s) 34 #35 Hes. 8, e. 5. 
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_ - Charity'any Charitable Uſes, 52- 
ferent ſort of charity from thoſe pretended ones 


s. 19. C. F. * in 1747 conveyed his eftate 


„C. a | 
General v. Tancred, to feoſfees to the uſe of himſelf for life, remainder 


to his firſt and other ſons in tail, remainder to cer- 
tain officers of Chriſt College, Cambridge, to main» 
tain certain ſtudents there, in the ſciences of pbyſic 
and divinity, and four ſtudents of the law at Lin- 
 colw's Inj, and alſo certain penſioners, vis, decayed 
merchants, ſoldiers, and clergymen, who ſhould 
_ reſide in his capital houſe at hl By his will 
in 1746, duly executed, he confirmed this deed ; 
but fearing the ſtatute of mortmain of 9 Gen. 2. 
, might defeat the uſes thereof, he ordered that in 
caſe the ſaid uſes or any of them ſhould be contrary 
to law, the eſtates ſo ſettled ſhould go to the fellows 
and ſcholars of Chrift and Caius College, to be di- 
vided in certain proportions for the augmentation 
of their ſtipends an information to eſtabliſh 
this charity, at the relation of Chi College againſt 
the hcirs at law, there aroſe two queſtions: 
' If, Whether this was a conveyance to charitable 
uſes under the ſtatute of Rliaaleth, and therefore 
to be aided in equity? , Ds 
ad, Whether it fell within the purview of the 
ſtatute of mortmain 9 Gee. 2. and was therefore 
2 void diſpoſition ? | 
Per Henley, C. 8.— The conveyance of 1721 is 
admitted to be defcRive, the uſe being limited to 
certain officers of the corporation, and not to the 
e body, and therefore there is a want of 
perſons to take in perpetual ſucceſſion. 

The only doubt is, whether the court ſhould 
ſupply this defect for the benefit of the charit 
under the ſtatute of Elizabeth His lordſhip too 

the uniform rule of this court before, at, and after 
the ſtatute of Elizabeth to have been, that where 
the uſes are charitable, and the perſon has in him- 
ſelf fall power to convey,' the court will aid a 
defective conveyance to ſuch ufes, L hus the de- 
viſes to corporations were void under the ſtatute 
of Hen. 8. (a, yet they are always conſidered as 
good in equity, if given to charitable uſes. There 
ia here no doubt of C. T. A power to convey, and 

, the uſes are truly charit able and truly proper in 
theinſclves, the education of poor ſcholars in the 
verfity, ſtudents at the inns of court, and poor 
perſons in his owa houſe; therefore, however un- 
9 | * © becomiogly 
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- « within the ſtatute of mortmain, — to 


Ade for the benefit of oolleges, not thoſe 


W 


92. e, Da or ee. 
C. T. exprefied himſelf in- : 
EEE 
to have oaſt off all natural affeQtion), and ho- 
ever reluctant his lordſhip — — K 
diſpoſition made under his turu of mind, yet b 
uniform courſe of elem bis rip el im 
18 CON 


oO 
diſpoſing 
the utmoſt importance in 4 trading country 
conveyance therefore being eſtabliſhed ander 4 
r 
it is affected by 9 Geo. 2.? | 1 
C. T. by his will made a 
of ſubſtitution, „ In cafe the diſ 


& fellows, o. of the R es.” The re · 
lators admit. that part o is yoid 
with regatd to the —— and hw ſtudents 3; 
but then they contend, that the ſubſtitution muſe 
take by reaſon of the e of the uni- 
verſities and their in the ſtatute. 'Th 
defendants (the heirs at law) contend that 

is void, as Well the ſubſtitution as the orig 
view becauſe. the deviſe is not to the body 
porate, but only to the particular fellows i 
perſonal capacity. No caſes have been di 
either fide an original conſtruction muſt 
fore be formed of this clauſe in the ſtatute | 
mortmain, and his lordſhip's opinion was, 
that this is a deviſe for the benefit of the 
corporate: ſecondly, had it not been 
mould fill have thought that the legiſſ 
tended by the exception in the ſtatute to ſave 
deviſe for the benefit of particular m 
well as of the whole body. The legiſtatare 
to except ſuch deyiſes as were really- 


211 


1 


11 


1 


the legal intereſt. only paſſed to yr Ay 
truſt far. other charitable uſes, for 
ſtatutes of mortmain might be defeated 
day. And this deviſe is for the benefit 
whole berg even of rhe maſter himſe 
ors 2H a fellowſhip and partake 
8 7 2.755 bounty in rogreſs towards t 
nee 


1 i r : 


- 


14 Dee. 


ations, but to have thoſe brtter endowed which 


. the penſioners and law ſtudents void, under the 


in the purchaſe,” .&c. The meaning. and in- 
. tention was, to prevent-increaſe of lands, &c. in 


cor. rſt C. 
Brodie v. Dube of Cle dos, 
J Bro. Ch. Ca. 444 () 


rapid, there ſhould not be perſons leit of ſufficient 


out in repairing the free chapel at Grendon - Court, 


at the time of the will was in mortmain. 


ready money, Cc. ſubject to debts) to lay out in 


Cberity and Charitable Ates. (2. 
lar college, le a general benefit and profit to the 
whole ſociety. a; OI" IT #165 . 5:43'537 21 

- The legiſlature has thrown no reſtraint on theſe 
gifts, when made to the body corporate of either 
univerſity, or to colleges already eſtabliſned there; 
intending not to increaſe the number of found- 


are already eſtabliſhed. They judged, that leaving 
this path open, would not for ſome time be liable 
to much inconvenience: but when they ſaw an 
inconvenience, they reſtrained even gifts to col- 
leges. Livings are grantable to theſe bodies only 
till they amount in number to a moiety of the 
fellows; leſt, if the ſucceſſion be rendered too 


TREE BB E009 © wh 


age, temper, and diſcretion to govern the ſociety, 
and anſwer the great purpoſes of the foundation, 
This deviſe to the fellows and ſcholars contains 
no circumſtances that intimate any intent to give 
them the eſtate in their perſonal capacities. It is 
Clearly to them, as members of the body corpo- 
rate, * the perpetual augmentation of the revenue 
of themſclves and their ſucceſſors. | 

Theref re his lordſhip decreed the difpoſition to 


ſtatute of mortmain ; but he eſtabliſhed the exhi- 
bitions to the ſtudents in divinity and phyſic, and 
directed the ſubſtitution to take place for the be- 
nefitof the fellows and ſcholars of Chrift and Caius 
colleges, in their corporate, not their natural ca- 


a” 
i 


. 20. Bequeſt of 200/. by Dr. Conings to be laid 


pon.of his on eſtate, was held by Lord Chancel- 
r Camden to be not within the words or meaning 
of the ſtatutez the words are, to be laid out 


mortmain, beyond what was ſo at the time the act 
was made. The legacy is only to ſupport that which: 


27. 4. 2. having a conſiderable perſonal eſtate, 
by will in September 17 O save to truſtees all her 


hew-building a neat parſonage houſe, 4vhich hey 
will aua. Gould be crefled at the upper end of the gar. 
den belonging to the ſaid perſonage-bouſe, to be —_ 


$2, What a gun Deviſe or Appointment. 


by the incumbent/for-the time being, and teſta 


being to be purchaſed, | 8 
22. Money upon mortgage in England was given 
to a charity in Jreland ; the executrix by her will 


miſſion of aſſets 
ſtatute of mortmain. 


24. Money given by will to be laid out in the 
purchaſe of heritable ſecurities in Scotland for the 


uſe of a charity, held not to be within the ſtatute 
of mortmain. * 


reſtator, and not within the 


24. Money left to pair par ſonage- bouſer is hot 
within the ſtatute of mortmain, and the ſelection 


their diſcretion ſhould think fit, and in all 

reſpects teſtator ratified his will. The will was 
only proved by Lady Stamford, who was the acting 
exccutrix, Upon a bi.l by teſtator's next of kin, 
in April 1792, for an account of his perſonal 
eſtate, defend int by his anſwer admitted the teſta- 
tor's will and codicil, and that Lady Stainford had 
kept .a regular account of her executrixſhip, but 
conceiving that the refidue was applicable to cha- 
ritable purpoſes, ſhe had applied the intereſt and 
part of the principal in building a charity-ſchool 
called Seamar's Moſr School, of the building of 
which ſhe had alſo kept a correct account. Lady 


affirmed the . This was held to be an ad- 
0 


inted her nephew R. T. executor. ' S. F. be- 
coming ſeiſed of the perpetual advowſon, preſented 
the plaintiff, who filed a bill againſt the repreſent- 
atives of R. T. to recover the reſidue of teſtatrix's' 
ſonal ate, in order to build the ſaid parſonage- 
fouſe. The queſtion was, Whether this bequeſt 
was within'the ſtatute of mortmain ? Lord Chan- 
cellor decreed in favour of the charity, no /and 


8228 * 
4 ox 


teſtator's will ought at ſuch a di 


and whether the debts, e. ought not to be 
| paid out of ſuch part of the teſtator's 


and after the ſame had been applied to charity 
according to the will, to be called in ; 


eſtate as was inveſted in mort ore 
other part of the perſonal eſtate, ſo that a 

fund may be left to anſwer the charities? - 
Maſter of the Rolls The teſtator died in 1757, 
and the preſent bill was not filed till 1792. This 
his Honor ſaid, was almoſt ground enongh to fay 
there ſhould be no decree. In a common caſe, 


any 
ys 


certainly ſuch a ſuit could not be ſuſtained, 


2 Vide Attorney-General v. 
Meyrickz 2 Vel. 44+ 


tor, it could not 


Teſtator gave legacies to all his next of kin, and 
then he gave 1000 J. to be ”—_ to charities, 
and gave the reſidue abſolutely to his executors, 
By the codicil he converted them itito truſtees. 
It was contended, that they were only converted 
into truſtees. quoad the charities, but his Honor 
thought that conſtruction could not prevail: 
they were truſtees to the whole property, a very 
conſiderable part of which was inveſted in real 
' ſecurities. © The truſtees, his Honor ſaid, had 
acted faithfully, but plaintiff infiſted; that it 


- having been a few years ſince diſcovered that a 


large part was on real ſecurities, the executors 
as to that part were truſtees for the next of kin. 
It muſt be admitted, that a bequeſt of money on 
real ſecurity to a charity, is void in mort- 
main (a); therefore if the next of kin had made 
their claim 8 the death of the teſta- 

ve been reſiſted. The ouly 
queſtion is, Whether the demand was too late! 


His Honor faid, courts of equity were certainly 


bound to ſet ſome limits to equitable demands, 
and to proceed by analogy to the practice of the 
courts of law, where payments of legacies and 
of bonds, and even judgments, is preſumed from 
length of time. It has been ſaid, no time will 
bar an equity, but that is not true unleſs in caſe 
of fraud. If parties were conuſant of their 


3 for a great of time, and 


er other perſons to act as if thoſe rights did 


net exist, they could not be relicred; 80 in ty 
Rk * | 0 
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caſe of ies, though there is no receipt it — boy 
will be preſumed they are paid (5). Therefore (5) Jenes v. Tuberville, 4 Bro. 
if the preſent was a clear, right in the next of kin Ch · Ca 115. 
which they might have demanded at any time, * 
8 barred. It was argued, that there - 

ald be no preſumption of a releaſe, for that 
the ,were not appriſed of the law, and that 
in this caſe there conld be no fuch preſumption, 
becauſe it would be legal. His Honor ſaid, 
though it be illegal to give money ferured 
had ve 2 oherkey ua, it may be Kerr 5 
in the lifetime ef the donor; therefore it was not | 7 
abſolutely illegal. The queſtion therefore was, 


| Whether à preſumption aroſe that the next of 


kin being appriſed of their right, had ; 

the truſtees to apply the money to the uſes of the 

charity ? Buch a preſumption might be rebutti d. 

Courts of law are more liberal now than for- 

merly with reſpe& to preſumption (c). Upon an (0) The How far the 

inquiry before the Maſter, facts, his Honor faid, exiſtence of deeds may be pre- 

may r-which may put an end to the queſ- fee was fully 8 

tionz for it may appear, that all the next of kin 11. where it is ale down, tas 

did convey, and 3 it 2 be N o_ po — ow udg» 

that ſhould lole their property becauſe the . 

n bur if a bill as the — . 

ſe webe to - be- entertained, half the charities 

in the kingdom might be overturned. His Honor 

ſaid, that the caſe of Smith v. Clay (a) was (4) Report in the note ts ; 

ſtrongly applicable to the preſent caſe in point Nelarane v, Brown, 3 Bro. C 

of reaſoning. The determinations upon the mort- $35 ; 

main act with reſprct to mortgages, his Honor | 

ſaid were a great refinement (e. His Honor did (.) There is a great difference 

not think himſelf warranted to diſmiſs the bill, berren the — yrs - 

though be wiſhed he could lay down a rule c W ., the conftradiicn of 

which would enable him ſo to — for there was — ls & fully gone 2 in 
inconvenience from reaſons of public policy eh . Rado e, 9 Mod 172. 

in retaining ſuch a bill. His — l — ogs 5 

to a. Maſter to take an account of teſtator's per- the mortmain aft, do not appear, 

ſonal eſtate come to the hands of his executors }* rr 

to diſtmguifh what part of it was ſecured by mort - gebiy was not ſuch an intereſt in 

gage at the time of teſtator's deaths and to in- land as to be void as to a papliſt. 

quire who were the exiſting perſonal reprefenta+ | 

tives, and if any part of teſtator's perſonal eftate - | 

had been applied in the charitics directad by the 

will, and ia what mannen, and whether the next 

of kin had any votice of the will, and. whether 


they received any legaey it, or relcaſed their 
ſhare of the dad.  tegexher with cen ſpecial 


4 


. cucumſtances. 
* 


* 


„% C Charity and Chiritable tts, 92 
: 1 | eircymſtances. The coſts and all further direction 
| PUP | Veoere reſerved till after the report. 


| 4704, cor. Lough. c. 26. V. D. by will in 1988 bequeathed 2800 U 
bo ae e, ſtock to 2 truſt, to apply the dividends for 
4 Brg. Ch, Ca. 526. and towards eftabliſhing a ſchool in Cornwall. Upon 
a bill for the application of the truſt funds to the 
urpoſes of the charity, the only queſtion was, 
Fyhecber this-bequeſt- was within-the ſtatute of 
mortmain? Lord Chancellor ym ys that under 
this diſpoſition he could not direct any part to 
be applied to the purchaſe of land or buildin 
for the maſter might teach in his own houſe 
or in the church, and therefore · his lordſhip or- 
dered a ſcheme to be laid - before the Iaſter, 
which ſhould not include the application of any 
_ the dividends to che purchaſe or renting of Ju 
| . | . . | < ; | b | j (a 
Sxc. 3. Of ſuch Deviſes to Charitable th 
Uſes as are void by the Statute of Will pr 
Mortmain; and in what Caſes an En- 
dowment of Money is conſidered ſo Io 
attached to the Gift, as to-ſtand or 
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N. 1744, cor. Hardwicks, C. I SIR John James, by will dated 15th May 1740, 
; p deviſed his freehold and copyhold eſtates to 

an RE executors, in truſt to ſell, and out of the pro- 

0 erde duce (int. alia) to apply 1000 J. fobe laid out by them 

as a fund for certain tharitable uſes which he forbore to 

mention, becauſe they knew his deſigns as to charities. 

Teſtator then bequeathed all the monies to ariſe 

 _ by fale of his real eſtates, and all rents and profits 

till the ſale, and all his perſonal eſtate. (ſubjeQ to 

- debts) to his ſaid executors, in truſt to pay one 

moiety to Bethlem Hoſpital for the benefit of in- 

. curables, and the other moiety to St. George's He 

pilal. The preſent information was filed at the 

relation of the charities againſt the heir at law of 

| the teſtator, praying that the teſtator's - eſtates 

* might be ſold, and the monies ariſing by ſuch ſale 
| might be applied to the purpoſes directed by the 
4 will ; that the defect of a ſurrender of the copy- 
hold might be made good, and that the teſtatot's 

whole eſtate might be ſo marſhalled as beſt to 

— 1 | | anſwer 


* 
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32 Miet Devifes void in Martmain. 
anſwer the purpoſes of the charities, Defendant 
pleaded the ſtatute of mortmain (a), and by his 
anſwer ſet out his title as heir at law ex parte ma- 
terna. Lord Chancellor ſaid, there were two 
ral conſiderations on the merits of this caſe, iſt, 
What is the true conſtruction of the ſtatute ? and 
2dly, What is the effect of the teſtator's will ? 
It was infiſted, that the only intention of the act 
was, what its title imports, vi. to reſtrain the diſ- 
fition of lands, whereby they became unalien, 
able ; but his lordſhip thought that the title was no 
part of the act, and that it had often been ſo de- 
termined ; nor ought the title to be taken into con- 


ſideration in the conſtruction of the preſent act, 
- for originally there were no titles to the acts, but 


only a E and the king's anſwer, and the 
judges thereupon drew up the act into form, and 
then added the title. The title does not paſs the 
ſame forms as the reſt of the act, only the ſpeaker, 
after the act is paſſed, mentions the title and puts 
the queſtion upon it, therefore the meaning of the 
preſent act muſt not be inferred from the title, but 
the act itſelf muſt be conſidered. It firſt takes no- 
tice, that gifts and alienations of land in mortmain 
are prohibited by divers wholeſome laws, as pre- 
judicial to the common utility, and then it pro- 
ceeds, that nevertheleſs this public miſchief has 
greatly increaſed by many large and improvident 
alienations or diſpoſitions made by languiſhing or 
dying perſons, or by other perſons, to uſes called 
charitable, to take place after their deaths to the 
diſheriſon of their lawful heirs. The reaſon of 
the ſtatute was to hinder gifts by dying perſons 
out of a pretended or miſtaken notion of 

as thinking it might be for the benefit of their 
ſouls to give their lands to charities which they 
paid no regard to in their lifetime, and therefore 
the act of parliament has not abſolutely prohibited 
the diſpoſition of land to charitable alen but left 
it to de done by deed executed a year before the 
death of the grantor, and inrolled within fix 


mouths after execution, though this would render 


them equally unalienable ; but the legiſlature 
blended the two inconveniences tagether, the acts 
of languiſtung and dying perſons, and the diſheriſon 
of heirs, This being the general intention of the 
act, the proviſion of it is, “ that from and after 
the 24th June 1736, no manors, lands, tene- 
ments, Cc. nor any perſonal eſtate to be laid 2 


religion, 


* 


(a) 9 Geo. $-e. 38 


(b) 9 Mod. 190. 


« the purchaſe of lands, ſhall be given granted, 
te i limited, releaſed, aſſigued, tranſ. 
« ferred, or appointed, or any ways conveyed, ot 


L ſettled upon any perſon for any eſtate or inte. 


« reſt, or any ways charged or incumbered, &. 
« in waſt, 8, for the benefit of an charitable 


es uſes whatſoever.” Theſe words import, 1ſt, 


that it ſhall not be in the power of any perſon to 
convey the lands themſelves ; 2dly,'that it ſhall not 


be in their power to charge or incumber them: 


and therefore it muſt be agreed, that no man can 
charge even. too l. on any lands to any charitable 


uſe whatever; and the preſent caſe, his lordſhip 


ſaid, was ftronger, as the teſtator's will gave the 
whole reſidue (ſubject to debts) to a charitable uſe, 
Not only the gifts of lands were made void by the 
act, but even any charge out of them, Then ag 


to the ſecond queſtion, What was done by the 


will? Lord Chancellor thought the donation was 
both a deviſe, of the land itſelf, and a gift of the 
money ariſing from the ſale of the land, contrary 
to the prohibition of the act. It was a gift of the 
rents and profits till a ſale, and how long it would 


be before a ſale nobody could tell, No man had 


a right to compel the truſtees to ſell after pay- 
ment of debts, but the charities, and a devite of 
the rents and profits, was a deviſe of the land itſelf, 
Then as to the deviſe of the money ariſing from 
the ſale, his lordſhip did not think it neceflary to 
the queſtion to determine whether it was to de 
conſidered as a deviſe of land-or money; but if the 


ſtatute had not ſtood in the way, the perſon enti- 


tled to the refidue might have gone into equity 
to have the land inſtead of money, and might 
have retained it as land, and the rather as the deviſe 
of the profits until ſale had made him owner of the 

equity of the eſtates. This therefore was as ſtron 
a caſe as Roper v. Ratcliſfe (o), but his lordſhip 
would not pal gry on that caſe, becauſe it was tha 
ſame thing whether the ſurplus was to be takeu 
as money or land, and the ſtatute of mortmain 
was ſtronger than 11 & 12 . 3. againſt papiſty, 
for there the diſability was upon the perſon aling 
but here it was laid upon the perſon evikog. The 
rohibition is, that no manors, Cc. ſhall be give 
c. by avy manner of words, or any ways charg 
or incumbered by any perſon whatſoever; and the 
ſubſequent clauſe makes void all charges and in. 
cumbrances for the benefit of the charity. If teſ- 
* tator, 
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tator, inſtead of deviſing the ſurplus, had ſaid 
« Ih my real 2 1000. to a 
s rity,” it would heve been void by the exp 
words of the act t it would be abſurd therefore 
fay, de might give his whole real eſtate to 
turned into money for the benefit of a 
Lord Chancellor Tuid, it was impoſſible ſ 
viſe as the preſent eould be maintained, and 
fore his lordſhip allowed the ple. 

On 5th February 1944, this cauſe and a 
againſt the fame defendants, brought by the heir 


FE 


5 


I 
57 
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with - to the charities and other matters, 
when Lord Hordwicke eſtabliſhed teſtator's will, 
and directed the truſts to be performed, except 
as to the deviſe of the furplus of the real eſtates 
to charities, and declared, that if the perſonal 
eſtate was not - ſufficient to pay debts and lega- 
cies, Ge. the legacy of - 1000/. and the intereſt 
ſettled as' a fund for charitable uſes ought to be 
ſatisfied out of the perſonal eſtate, as far as the 
ſame would extend, and the reſidue of teſtator's 
debts and legacies ought to be raiſed out of the 
real eſtate, and de accordingly. 


deviſcd particular lands and his perſonal eſtate 
to be laid out in lands to charitable uſer. By codi- 
eil, dated 12th July 1736, teſtator declared, that 
if dy the mortmain act his eſtates could not paſs 
to thoſe uſes, he then deviſed them to M. B. 


and his heirs. By a ſecond codicil of 17th March 


1736-7, reciting that teſtator had been adviſed 
the deviſe of his land was void, he gave his per- 
ſonal eſtate to the ſame charitable uſes, and his 
real eſtate to defendant M. B. The mortmain 


act paſſed in 1936, and the teſtator died on 8th 


February 17378. His Honor decreed the truſts 
of the will to be performed, but on appeal Lord 
Chancellor ſtated a caſe for the opinion of the 
court of. X. B., and the judges certified their 
opinion, that the eftates were well deviſed by the 
ſecond codicil to M. B. (a) Where 


3 s 


paterna, cume on to be heard 


- General . 
141. 551. 1 


Chancellor decreed in favour of M. B. accard- $a», 2 atk. 36. 


i9gols andy alter goyment of debts and lee. 


2. J. M. by will, dated 8th February 1734, 31 July 1747, cor. Harde c. 
oa appeal from the Rolls. 


& al. 
Vil. 3% 


d (a) N. Aſhburnham v. Brad- 


3 7 
+ Thomas | | deviſed 4 copyhold eſtate to 12 July 1748, cor. Hardw. E. 
Chopman, he to be paid to his executors 4 v. 2 — 
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e reſidue of all his eſtate freehold, copyhol9, leaſes | 
d, plate, rings, ſtock, c. he gave-40-the Found. 
| ling Hoſpital. I he charity inſiſted that the aſſets 
= 0 ſhould be marſhalled, and the debts and legacies 
Ek | ſhould be charged on the real eſtate, that the perſonal 
| eſtate might go clear to the charity: © The deviſee 
of the copyhold inſiſted, that the 1000/7.” ſhould 
oP | Not be raiſed at all; for that it was the ſame as if 
the condition was to pay to the charity, which wa 
an unlawful act, that could not take effeQ, and 
: c | . therefore void, and the eſtate abſolute, - The next 
of kin inſiſted, that as by the ſtatute of -mortmain 
it was void as to the charity, and as the deviſet 
could not take without performing the condition, 
it ſhould go as part of his eſtate undiſpoſed of, ac- 

* cording to the ſtatute of diſtributions. -' - 

Lord Hardwicke ſaid, The : Foundling Hoſpital is 
certainly a good and laudable charity, and ſhould 
receive all poſſible encouragement; but the rules 
of law cannot be broke into, and laid down dif- 
ferent for that, from all other hoſpitals in the king- 
dom. Had the teſtator deviſed the copyhold eſtate 
on condition to pay 10004. to the governors it 
would have been void by the ſtatute; he has taken 
another method, by including it in a reſiduary be- 
. queſt, of real and perſonal eſtate; and it is faid, 
that they can take, becauſe by giving it to ezecu- 
tors, he has made it part of his perſonal eſtate; 
„and he may undoubtedly, if he pleaſes, turn it 
| into perſonal eſtate, for lawful purpoſes. But here 
the act intervenes, which, if this was allowed, 
would be cafily evaded; for it would be only di- 
recting the real eſtate to be ſold, and the money 
* Attorney-General v. Lord to the charity. In the caſe of James , this was de- 
Weymouth, Ambl.20. termined to amount to a deviſe of the land itſelf; 
becauſe all charges, truſts, ſums of money, e. 
deviſed out of lands to a charity, are made void by 
tze act. It is ſaid the aſſets ſhould be marſballed; 
and this. caſe put, that fince this act a man may 
ſay he charges his real eſtate with debts and lega- 
cies, and gives his perſonal eſtate to a charity; 
poſſibly that may do; but it would go a great way 
towards overturning this act; but as to that his 
lordſhip would give no opinion, for there an. inten- 
tion appears in the teſtator; here no exoneration 
is intended by the will. As to the rule of the court 
of marſhalling affets, his lordſhip faid, he muſt 
take it to be the ſame as it was before the ſtatute; 
and if 1000 J. was deviſed and debts ä 


- 
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| . eſtate, the rule before the ſtatute 
E 1 OE ſhow vs poſe out . real 
Mat tees come on the 

Coral. The court will do the ſame now, ty 
way of ſtanding in the place of creditors, but b 
— the debts on the real eſtate. But that is no 


* exe real and perſonal is cha d, and the 
n given to a legatee or ro the court 


in ſuch caſe 6,9 the charge on the real, to 

give the whole perfonal eſtate to the Iegatee, In 

caſe. of papiſts, ie court would not do for them 

what it wauld not do for * one elſe: and this is 

a 3 caſe than that. In Roper v. Ratcliffe it 

| olved, that whatever is taken out of the real + 

| tate ſhall be conſidered as real; and this would 

be taking out ſo much of the real, for the charity, 

which therefore ſhall not ꝑo to it, The legacy was v Duke of Beaufurt's cals, 
decreed to the heir at law, and not to the deviſe, vo 
becauſe it was well made on 89 but not 


Sts HW. will, dated 13th December 1734 be ge « Hardw, c. 


deviſed the of his eſtate to truſtees on certain _ — iferd, x od, 2 BY #78. 


- truſts, and particular lands to charitable uſes, The drews, 8 225 8 —_— of 


A paſed in 1736, and in 1744 by codicil he added copyhol Lands nt furenered to 
new truſtees, and confirmed his will. The deviſe — —— . 


to the charity was held- void, for the republication „chin the laßt un 
rer 


e eee E wor rarer, 36. : 


: x. A deviſe ef money to be laid ont in land for [41 Nov: 274g cor. Hard, ©. 
vn annuity to a miniſter to preach an annual ſer- ———— —— 


mon, and keep a tomb- ſtone and inſcription in re- 1248. 


bag and to a corporation for keeping the account, 
eld a charitable uſe, and void by the ſtatute. 


6. Teſtator (a mortgagee in fee in poſſeſſion 6 Nov. 1750, cor, M. Re . 
under an babere facias poſſeſhonem without fore- Ae Orea v. Agri la, 
clofure) by will, dated 24 4p 1744, deviſed all 6 
the money due to him on that mortgage to a cha- 
wy and died in poſſeſſion. Upon a bill for eſta» 

Vliſhing the charity the queſtion was, Whether 
this deviſe was good within the ſtatute of mort- . 
main? * Maſter of the Rolls ſaid, he would firſt 
inquire what intereſt paſſed b teſtator's will on its 

tural conſtruction; and ſecondly, if it came 
Within the act on account of rx "right which | | 
"Ya, Firſt, teſtator ha f the legal as well as the ' 

err equitable 
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50 - Ebarity and Charitable. Nees. $2. 
5 © equitable eſtate in the premiſes mortgaged. It was 
| | mee! on the part of the relatot, that mortgages 
being conſidered in equity as perſonal eſtate, atid 

the money oily being deviſed, the heir,of the tef- 
tator to ho the legal eſtate deſcended” was only 

a truſtee for the charity. But his Honor ſaid, th 
diſtinction between « deviſe of the land and of the 
money is without foundation; for if a man gives 
all his mortgages to A., all the intereſt which'the _ 
- teſtator had in the mortgages paſſes, and the exe- 

' cutor, if the mortgage was for years, and the heir, 
if in fee, would be truſtee for . If ſuch be the 
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. caſe on a general deviſe, ſo it would be when the 

words made uſe of are **'money due on mortgage." 

| The preſent cole was properly compared to the de- 

| | viſe of the rents and profits of land, by which the 

—.— | Aland itſelf would paſs. The deviſe was to the 

p | 5 truſtees, which muſt paſs the legal inheritance, or 
y SES if not, the heir was a truſtee. His Honor thought 


the deviſe would paſs all the eflate and intereſt, 
Secondly, the queſtion whether the mortmain act 
. | prohibited ſuch deviſes, depended on the reaſon of 
| 3k 5 945 - that ſtatute, and the eonſtruction of its ſeveral 


Frs dag 


charity ſuch as the executor? pending on the pleaſure or ability of the mort- — 
dhe perſonal eſtate confifling of gagor. The third clauſe of the act has therefore 
mortgages, Lord Bathurſt held, provided to take in the very caſe of mortgages; it 


dt the bequeſt was void un to. fays, ©. that ſhall not be given which i be 
the 7 given W. is OF ma : 
— of kin ſhould . as a charge on lands.“ His Honor ſuppoſed a um dene 


unqdiſpoſed of; but that thededts, deviſed to be laid out in mortga lands;. that 
| 55 ould 177 aro a would be within. the yery —— of the ſecond 
3235 agreeable to a determin- clauſe (a). In the caſes upon the 11 & 12 W. 3 


ren of Ii. Hardvickein Attor- againſt papiſts, the court had made a liberal con- | ro 


aey-General v. Tomkins, Ambl. ſtru Qi on to : he . 2 . ate] k f th 
16. Vie alfo Highmore prevent the miſchief. The information 
| — * as diſmiſſed, but as a new caſe, without coſts. rever 


| 26 Nov, 1740, cor. Hardw. C, 7+ Jane Churchill directed her real eſtates to be 
.* . fold, and ber debts aud legacies to be paid out of 


5 . 


* N 
hy p . 
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1 6-4 8 2 . 'A . | 4 A S. 12 1 
$ 4. n Devifer void in Mn. - © _ 
er perforial eſtate and reſidue to Her truſtees, to 9 23 | 
be diſtributed in charities as they ſhould think pro- 
rtic recom ing to them the h 
3 
arifing from a real eſtate is to be accounted as 
the bequeſt was ſo far void by 9 O 2. but de- 
fired; that in compliance with the intent of the teſ- 
tatrix the aſſets ſhould be ſo marſtialled; that all the 
other legacies ſdould be paid vurof the fea tes, 5 
r fl ih been u the . Traction ge be 
'% contrary to | di 1 
of the teſtatrix, who deſires firſt that her — — 
and debts ſhould be paid out of the p 
Dalton v. James, the debts and legacies 
22 eſcates j but the aſſets cannot 
ſo m ed as to fupport 'a legacy con N 
law. Decreed; that the truſt maſt take 
to the whole intent, or not at all; 
- arifing- from the ſale of a real e 
be accounted as real; ſo all lands 
ith perſonal, were ſtill to be conſidered 
E velatione. © 3 


* 
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for & licence in mortmain, 
mor are powered to take lands to ſuch a value, but fill with a proviſo that 
to them in the manner preſcribed by that las. 


g. J. A. deviſed all the refidue of his real and a6 Feb. 1751, cor. Hande. C. 
perſonal eſtate to the defendant for life, and if ſhe Verben v. Ferrer, a J. 182, 
ſhould die without iſſue, then ſhe might diſpoſe of ' 8 
5004, by deed or will, and in default of her ap- 
pointment, teſtatot directed his truſtees to T 
ome convenient place in or near the city of 77 
an hoſpital for the ſupport and maintenance of a 
many poor old men as the ſarplus of his eſtate and 

s would admit of. Plaintiff, as heir at law 
md nent of kin of the teſtator, (without trying the 
ralidity of the will,) brought his bill to have the 
benefit of the charities deviſed contrary to the ſta- 
ute of mortmain, Per Lord Chancellot—As the 
plaintiff declines trying the will at law, there is no- 
hing to determine upon in this caſe but the con- 
ftruftion. His lordſhip faid, the remainder over 
ff the real eſtate to the chatity was void, and t 
erfion in fee would take place in the plaintiff; 
but as — * er. of 8 eſtate, the 
barity muſt be fuppotted. No ſpetific legacy in 
his caſe was given ; nothing but he refidue, and 
mat only implied the balance after payment of 
2 debts, 
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| | foundations. Lord Chancellor was of opinion the 
cCeiourt could not lay down a different rule of law a t 


debts, £5. . On che part of the plaintiſf it was ol 
f ae that this reſidue was. given in ſact to buy 


ſtatute the court would not have made any othe 


Was not then nor ought it Gince to be a neceſſan 
conſſruction. His lordſhip ſaid, the conſtruc 


different thing from the manner of executing 
charity. The carrying the directions of a will fo 


- to the miſchief intended to be remedied by th 


' Charity and Charitable Uſes. 5 j 


land contrary. to the ſtatute, and that before. the 


- 


conſtruction of it, but Lord Chancellor thought r 


t 
of the clauſe: in this caſe came very near the cat * 
of a ſchool; for a ſchool 70 K that there ſhouli Nie 
be ſome place where the children ſhould be taught | 


Zo does an hoſpital import ſome place in which . 
poor people ſhould be entertained. - There was bn 
1 direction in, the will that' any part of this money 

- --- ſhould. be laid out in building, an "hoſpital, fa 
+ « ere” imports foundation as well as building 


conſtrued in the caſe of a ſchool (. 


* #4 


and it. was 


equity in reſpect of the rights of the parties to 
a caſe out of the ſtatute, but that he ſaid was a ve 


_ performance of a charity into execution, 1s differ 
ent from the other. Before the ſtatute the court 
at pleaſure could have directed the money to de 
** oy in land or in the funds, and the court di 

en frequently lay out money given to a perpet 
charity, 0 9 and — in land, where (as i 
this caſe) the will did not direct it otherwiſe, 8 
Joſeph Jehhll had done it, for he took it to be 

e diſcretion of the court, and the court had dot 
it lince in the caſe · of money given or colleQe! 
in a perſon's life to a chatity, which there is n 

"reſtraint in the ſtatute from laying out in land 
notwithſtanding that the court ſees this goes 1 


ſtatute, that the court will not direct it to be li 
out in land but in the funds. As therefore tl 
will in this caſe has not directed the money to Ho bi 
laid out in land, the court ought to lay it out in tl 
funds, fince the ſtatute has given directions rich 
clining to that mode. There is nothing in tt 
ſtatute prohibiting the gift of perſonal eſtate to 
charity, if it is not to be laid out in land, and tl 
words of the ſtatute are applied to improvideſ Lend 
alienations in diſheriſon of heirs. If a pe f 
ſonal eſtate is left to truſtees for a charita 1 ul 


T >” 


— 18 „ . * 8 A 
d 4 Mat Deviſes void in Morimain. | Ca 
hich they direct, and there is no occaſion to come 
Into a court of equity for directions, there is no- 
thing in the ſtutüte reſtraining the truſtees from 
laying out that in land, becauſe by the expreſs | 
proviſo, all purchaſers to take effect in poſſeſſion 6 


* are good notwithſtanding the ſtatute, which is a 
Aer may pethaps want a remedy. His lordſhip | 
, "if be truſtees were to come into equity for 
onen eſtabliſhment, he would never direct ir to be ſo 
ight Hid out in land; and faid, he had been of that 


pinion in every cauſe before him, and ſhould ever 
ontinue ſo; but there was nothing illegal diſ- 
abling the truſtees from privately doing it v. It g Geo. 2. e. 36. f. r. 
was Haid, two purpoſes were to be anſwered z 1ſt, which makes good all purchaſang 
ting ; 2d, maintenance of the perſons. If the 
ourt ſhould take it in the latitude his lordſhip 
did as to the endowment and proviſion. for the 
poor, that e. anſwered by putting out the 
money in the funds; yet the hoſpital cannot be 
ithout a building, and land ſhould be bought for 
hat, and the plaintiff ought to have the benefit of 
o much as the Maſter ſhould think the value. His 
ordſhip wiſhed he could come at that for the 
plaintiff, who was a greater object than any who 
night come into the hoſpital; and he lamented the 


/ 


laintiff's tuation, yet he ſaid he muſt go accord- | 

ng to ſuch rules as would hold in other caſes. 2 * 
duppoſe this had happened before the ſtatute, | 

ould it have been of neceſſity any part of the 

noney ſhould have been laid out in land to build 

hoſpital ? If the truſtees had laid a ſcheme be- 

ore the court, that certain perſons would give a 

piece of land to build upon, it might have been e | 
one 1, the court would have accepted itz or if + = ttorney-Ceneral v. 
hey had ſaid, there were ſeveral charitable foun- 8 — 
lations in York, and they would let them build , yer. $47- Aorne, «General 
bereon for this charity, the court would have ac- v. Whitchurch, 3 Vel. jun. 34t. 


7 eepted that: nay, if t y ſhould take a houſe in 
* WP £74, there is nothing in the ſtatute to reſtrain 
8 1 122 to build. It is lawful to give money 
build a church. Suppoſe the univerſities had 


deen under the ſame diſability, money might not- 
withſtanding be given to erect a chapel or hall, or 
dd a building to a college; that may be done at 
dnce, it locks up no more land. One may give 
noney to add to the buildings of any hoſpital in 
en. Nothing in the ſtatute, ſaid Lord H., re- 
ned teſtator from doing what he had done with 


5 his 


5s C— Charity and Charitable Uſes, 93 
ha is perſonal eſtate 3 it mere ſurplus gi 

Cn 
+ could not lay, out money to gurrengg land, but they 


night hire a houſe in ork of NJ er iſhon build 
E mmon piece of ground be onging to the 
ity, which would be for the city's benefit. The 
ute meant to leaye perſons..to diſpoſe of per, 
ee a p. ual charity, fag 15 
ent the ief of giving land for that, 
8 os 10 be laid out in — * that would 
lock up land from being uſed. in a N 
which would be detrimental ta the public. 
ddlauſe of the purchaſers in the ſtatute, his lordſhip 
aid, he very well knew way, put in relative to 
. 
| ter ma a on. 

I ee iſcaiſed, but without colts, 
Lord H. obſerved, that the legal eſtate is made 
3 ſtatute, which operates like the popery 


M. 1782, cor. Hardwicke, C. g. Deyiſe of a reſidue of real and perſonal eſtate 
— v. Grave, to Tharicable uſes. Part of the reſidue conſiſted of 
mms be, FR 25 a term not carved out of the inheritance by the 
8. C. fated differeatly, though teſtator, but veſted in him as leſſee. The queſtion 


ſame determination. was, Whether this was within 9 Geo. 2. c. 36. 
Vide Attorney-General v. Tom- Lord Hardwicke was clear it was both within the 


kyns, Amb). 216, intention and words of the ſtatutes his lordſhi 

. * would not conſtrue the ſtatute by the chicane with 

| which the former ſtatutes of mortmain have been 
| , conſtrued ; it was a reproach to the laws, and pre- 
vented their effect. e old ſtatutes were armed 

againſt a public miſchief in a narrow view z trade 

2 | and commerce were not then infroduced; the realm 
. was defended by military tenure, and they pre- 
* vented eſtates getting into eccleſiaſtical hands, 

* Afterwards, when commerce was extended, the 
locking up of lands became of greater conſequence; 

| and therefore it would be too narrow a conſtruc- 
= tion to ſay the ſtatute only meant deviſes to the 
| diſheriſon of heirs. It takes in money to de laid 
| . out in land, which does not diſinherit heirs. The 
| words of the enacting clauſe, his lordſhip ſaid, 
were ag ſtrong as poſhible; the annulling clauſe 

muſt not be extended farther than the enacting 

clauſe, but it explains the other. TY 

It was argued that a leaſe coming from another 

was perſonal eſtate, and that the lte might di 

ö of ä 


- 
; 


* 2 . 


8 5 .-* 


ſtatute of, wills was cited as an authority, which 
does not extend to terms of years, becauſe it be . 
gins ;f any perſon having or being ſeiſed of ma · 


« nors, eic. and that made the great queſtion in 
Sir Owen) Buckingham's caſe, Tad i 
obſerved on the word having The ſtatute of 


lands, deviſable by the ſtatute of wills, 

that ſtatute, or the cuſtom of Nen, which fliew! 
that only freeholds of inberitance are within it; 
for terms of years are not within the ſtatute of 
wills or e by cuſtom. The words of the 
ſtatute ©any' fate or intereft whathever”" were in 
aut A fiſted to mean only, that a perſon ſhould nos deviſe 
| his own land for any eſtate or intereſt whatſoever. 
ltr. His lordhip ſaid; there was no colour for that 


DE ESE EEE 


poſe ol it. as he would to charitable uſes, and the 


frauds () wut alſo cired; that takeg notice of all 


# 


ade conſtruction, for that theſe words related back as 


xr) well to lands and tenements-as to perſonal eſtate. 


on the other annuls all eſtate or intereſt: in lands 
1 of and tenements, and there is no reaſon for that 
che diſtinion on thoſe latter words. It might as well 
be ſaid that the words © nor any ſums of money,” &c. 
6. 0 not relate to money which the deviſor had of 
che his own, but only to money directed to be laid out 
* by ſome other perſon, and which the deviſor took. 
Infl. 2. on ſtatute of mortmain makes ſtrongeſt 
againſt this mode of arguing. The judges vigorouſly 


The annulling clauſe which affords a conftrudtion 


— ſet out on Magna Charta. It was determined that 
4 fees'only were within it, and that long leaſes were 
2d, not. Feigned recoveries and terms occaſioned the 
am ſtatute of Wefmin/ter 2. that was the original of 
pre- common tecoveries. It appears by the recital in 
A1 the ſtatute of 9 Geo. 2. that the legiſlature had all 
the this in view at the making of it. Some inconve- 
ce; niences may ariſe on the conſtruction either way, 


-1 up. His lordſhip. ſaid, all leaſes held of colleges 
** would become charitable uſes. As to the deviſe of 
Th the furplus, part perſonal. and part real, a mixt 
uſe maſs, where. every thing is ordered to be ſold to pay 
Jebrs, and the reſt to charitable uſes, Lord Chan- 
cellor would not fay it would be void as to the cha- 
ber Tit The ſtatutes, his lordſhip, ſaid; do not pre- 
ive charity, but the abu/e of it, * 10 


but by the other all terms, long or ſhort, are not 
the BY within the ſtatute; conſequently property is locked 


_ In- Attorney, Generabwy. Mey - 
ricke, 2 Veſ. 44+ a morigage in 
fee was held to be within the ſta- 


* 


546 0 Charlty/and'Charitable Uſes, g 3 
| Hitorney-General v. Tonia, Eſtate to-a charity is void 'as to ſuch part of the ro. 

* 27h. | ſidue as is leaſchold;yit having been determined on 

Ry, the ſtatute of mortmain that the words * any 

e or intergſf in lauds extend to leaſehold; and it 

6 is ſo reſolved on the ſtatute againſt papiſts. 


. 9 uly 17 cor. M. R. wy 11. ohn TL ol 14th: anuary 1753. made his 
z 75 2 _ % will, Ra gave his N ſecurities, and ready 
og on , money; to truſtees, in truſt, until they could meet 
with a purchaſe of lands, and ſhould- actually pur- 
chaſe the ſame, to pay the intereſt of 1294. to and 
among ſuch, poor and neceſſitous perſans, inhabit- 
| ants in the town of H. as his-executors ſhould 
_ think proper objects of charity 5 and willed that 
| | | the truſtees, — as they could meet with a ſuit- 
able purchaſe, ſhould lay out 120. in the pur 

chaſe of an abſolute eſtate of inheritance in fee- 

ſimple of meſſuages, lands, Cc. to be conveyed 

and aſſured and veſted in truſtees for ever, in truſt 

to pay and apply all the rents, & c. Maſter of the 

Rolls ſaid, that Lord Chancellor declared, that he 

% Ambl. 210. did not think the caſe of Grimmett and Grimmett * 

| SEES clear; and that, if there had been expreſs words 

bol direction to truſtees to inveſt, Cc, it would be 

Vide Vaughan v. Farrer, within the ſtatute. He was,of opinion that the 

s 288. ſecond clauſe was directory, and not diſcretionary; 

1 1 he was not for carrying the caſe further than 
Grimmett s, and decreed the deviſe void. 


24 July 1754, cor. Hardw. O. 12. JW. B. by will, in 1745 gave 500 l. out of 
9 * a Tal. luis N eſtate to truſtees 15 be laid out, part in 
| | *547* erefling a ſmall ſchool-houſe and a little houſe ad- 
joining for the maſter, the whole purchaſe and build. 
ing not to exceed 200 J. and the remaining 3000 
to be laid out in the purchaſe of land, or in ſome 
real 2 for the maintenance of the maſter, 
Lord Hardwicke held, that the word real (a) muſt 
be taken in its known legal ſigniſication ;; there - 
fore all that 300 /, legacy was void by the ſtatuts 
of mortmain. But as to the 200%, if they could 
t a piece of ground by the gift or generoſity of 
any perſon, not by purchaſe, they might be at liberty 

| | to apply to the court, to lay out zhat 200/. in 
1 (3) Vide Vaughan v. Farrer, erecting a ſchool-houſe thereon, when the truſtees 


rel Hyde, Ambl. 75 "2 — could lay a propoſal before the court; but not to bf 


- 


(Nu. Attorney-General v. 
Meyricke, 2 Veſ. 44. Attorney- 
General v. Caldwell, Ambl. 635. | 


General v Nb 3 Be. Ch Ca. laid out in land to build upon and the propoſal way 


to be given in a certain time (5). 


1 


3. What Diviſer void in Mortmain. ai! C2 


| In Attorney-Cenergl: Tyndall, Ambl. 614, Lord Northington took a review of the principal cafes 
nal 8 — His lordſhip ſaid, that it was contrary to the ſpirit of the ſtatute; it was 
re Ving out mongy in lasd-—it improved the fte, was demandable in a precipe, and was a purchaſe of io 
on och realy, it war opening a door to avoid the ſtatute, = | 

ats In Attorgey-General . Whicchwich, 3 Veſ. Je * R. P. Aiden, M. R. wholly look the 
T thority of the principal caſe, 28 to that part of it e, admitring that the object was to ere? 4 
i lilling oa land bat the give, Lord Hardwicke thre out, that if land ſhouid be afterwards giyen, the 


| te would not be evaded by applying the mocey to ereRt a building upon it. Vide poſt. 


#3: Thomas Munday, rector of Biclon, gave two 10 May 1759, cor. M. R. 
decuniary legacies to truſtees, to be laid out in FI 08 another v. Attornd - 
dailding a parſonage · houſe. Clarke, M. R. held, and others, Ambl. 373. 
This was not within the words or meaning of the | 
tute, The ſtatute was meant to prevent new ; | 
xcquiſitions/in mortmain;. ereting a building was , A Grin „ 
ot to be conſidered as ſuch. Suppoſe the teſtator [nary Amb. 614, Attorney» 
ad not made ſuch à deviſe, he might have been eneral v. Downing, Ambl. 550. 


It» Wed for dilapidation, and the money recovered 

ure ould have been laid out upon the buiding. De- 

- reed the money to be-laid out. | 

y 1 2 E oy * | 

ruſt 14. A leaſe for years, held under the crown, of May 1759, cor. NI. R. 
the be right of laying mooring chains in the river Neem v. Ae, A. 367. 
he 7 bamer, was deviſed. to a charity. Sir Thomas | 

tt larke, M. R. ſaid, This was clearly a franchiſe ; 

rds ike a market, which may be in other perſons than 

be he owner of the ſoil z that made it unneceſſary to 


onſider to whom the right of the ſoil belonged. 

t was an inheritance veſted in the crown, and | 
granted out for years; the rent was reſerved to (e) In Hall v. Grey Coat Hoſ- 
he king, his heirs and ſucceſſors, payable at the Pital in 2747, Forteſcue, N. R. 
xchequer. This puts an end to the only queſtion, — OI — 5 
nade on the behalf of the charity, that it was no Attorney-General v. Meyrick, 
part of the land. The chains being moveable nge, M. R. confidered a 
ake this franchiſe no more perſonal fairs or r 


markets are. It was a grant of an intereſt in the The 1eporter ſays, Quere if « 


. Ie a p of is i 
%% ts iba 
ter, 15. M. P. in 1754, deviſed all her meſſt 4 Mar. 1764, cor, Henley, ©. 
uſt e., whereof ſhe was ſeiſed in fee, and all her r 
re. caſes, &'s. to J. 8. in truſt to ſell, and with the 1. lla kchen . Hines, B. 
uf produce to purchaſe ground for building and ſur- Ch. Ca 153. Me. Attorneys 


_— an _—_ e not — IG /. and _ _— 3 

o lay out the remainder in the pu Anne 

ind out of the rents and — thereof to pay oY 2 

wenty poor perſons a weekly allowance; and till 

uch purchaſe ſhould be made, the money to be 

placed out at intereſt, and the dividends to be ap- 

plied in accumulating the capital; and if her in- 

ention, as expteſſed, could not take effect by law, 

den the gave the purchaſe- money to the . 
ö 6 tor 


% 


5 C—o Charitg and Charitable Aten f; 
5 To for the ſame charitable F 
be, and the law would admit of. And ſhe 2 


all the e 

85 8 d of to the aforeſaid charities: 

58. B e 
the and leaſchold was declared void » ang 


an account of the perſonal eſtate was directed 
| The Maſter made his report, and on 24 June 1761 
A23u order was made on a hearing for fu dis 
rections, 3 was declared, — 
in the ſpace of tes years, obtain a piece — 
() Vide Attorney-General v. g. ißt (a), the mere perſonal legacy would be 
Bowlez, 3 Atk, $06. 2 Vel. 547- and the debts to be paid out of the: ] 
oo, the anther of which» otates, Ge. and Allo the legavies-and' coſts... 
0 From this order defendants defendants appealed | to the 
Lord Chancellor, 
Ber Lord Chancellor—A\.to-the freehold, there 
| * no doubt but it muſt go to the heir at law. 'The 
' queſtion reſpects leaſehold, which, by 
4 424 | wy of the- deviſe being void; falls into the te · ¶ por 
roomy Quere, then, Whether the court ſhall can 
marſhal the aſſets, and by applying the leaſehold I 
in the firſt place to payment of debts, leave the {exc 
other aſſets to be applied to the charity, and by che 
that means do per obliquum what per directum could the 
(B) Vide 2 — v+ not be done? The old rule of marſhalling (5) was 
Any _ 236, where a perſon had a double fund to reſort to, and 
. 6 al another perſon had a demand upon one of thoſe 
funds, the court had turned the perſon having the 
double ſecurity upon that fund which was net 
liable to the other perſon's demand, in order to 
leave that fund open which was. That was at- 
_ tended with no i inconvenience to any- perſon, and 
it effectuated the intention ; but this-would be 4 
method to elude the ſtatute which Lord Chancellor 
would not do. With reſpect to the building of an 
4 3 | alms-houſe, if the truſtees could have ground gircn 
fe) Nd, Attorney-General v. N His Honor had decreed, on the autho- 
| Wee 3 Vel. jun. 161. to rity of Attorney-General v. Bowles; but Lord Chan- 
pu MY fall, he felt only one authority, and that was the 
Houſe of Lords. His lordſhip looked on that calt 
DEAE. | as con to the ſpirit of the ſtatute, and a 
VN. Lord Hardwicke's reaſon · opening a to avoid it. In —_— the build- 
wy in Vaughan v. Ferrer, 2 Vel. 5 ing was to be erected on ground urchaſed witl 
4 atrix's own- money. To make — go beggin 
for ground' was contrary to her intention, there. 
fore it was departing from the will to do an illegi 
© Lord Chance * py thing.” The two propoſitions in the ſtatute wen 
r ere, e clears nor ic de len" d not 


1 M Dxviſet void in Mortmain. Dia 


* 59 | 
ul irc aliſe for the benefit of a charity. If the doctrine bis opinion in the principal caſe 
ave f —. be V. ove was-to; prevail, land Too Wu the hin bt 


not worth, , mi t become worth 20,000/. i En be Sou 
N * 4" 2 —— 


( ellor held it void, as it appeared intended to be * v. Bowles. 
and laid out in land though. before the ſtatute the | 
ed. court would have directed the reſidue to be laid 

761 out in land. In Sere/by v. Hellings the original in- In 

di. tent was to lay out the money legally in land or 221. aud, 


atherwiſe z in this caſe it was to be laid out in land. — 3 


be truſtees cannot depart from the original in- to the fotisfattion af the 
od ; tention, nor; were they permitted tq ſay the money. Arge, 
old WW ſhould continue on ſecurities, e clauſe that dil a purchaſe could be 

a the truſtees ſhould lay out the money as near to the be at intereſt; might not the 
we en tion of the tghatrix ag the. law would permit was fang f Geclive laying it, out in 

fraudulent and void; it was inſerted to intimidats the principal ca the Sites 

here heir at — deere 3 — WI — * — lead, therefore 
The Witheir oppoſing: the charity. | Tas  dutit would 
be greatly approved of the ſtatute, and would ſup- — — — 3 
te : port the ſpirit of it fairly, and without any chi- 4 Highmore ga Mortmaia, 


(halt WH canery to get rid of it. 

hold Lord Chancellor reverſed his Honor's decree 
the WY except as to coſts, the account and ſeeurities of 

uche money arifing from the leaſeholds, and decreed 

ould = ſurplus to be diſtributed according. to the 


16. R. H. made his will in December 1934 be- 13 July.3764, cor. Haide. U. 
ed all Atrorney-General v. Heartwell, 


= fore the late ſtatute of mortmain, and deviſ 
be refidue of his perſonal. eſtate to be laid out in 441. 41, 
* ind, and ſettled to certain charitable uſes. After 


he. ſtatute he made a codicil, dated in Judy 1739, 


8 At- * 

and thereby, aſter giving a few legacies, he con- 
— firmed his will and died. Upon an information 
elle eo have the reſidue of the perſonal. eſtate applied 


according to the directibns of the will, a queſtion 
aroſe, Whether the deviſe was void. by the. ſtatute 
of mortmain ? On the part of the information the 
queſtion, was treated as a ſettled point; and the , 


das- 
: es of Aſbburnham. v. Bradſbaw.(a), and: Willett: (e) a awe. 
oy Sandford (5), were cited but Lord Chancellor. (3) : vec — hy 
d ade 2 diſtinction between, thoſe, caſes and the 
vile Neſent. His. lordſhip. ſaid, the ſtatute of mort-. 
with ain differed from the ſtatute. againſt papiſts ; for 
a the latter the deviſe was defeated by the incapa- 


ity of the perſons to take (c). The line is to be (c) Meg v. Bath Hel, 
lrawn at the death. The thing does not exiſt till 504 52. 95 
ben. He might or might not have any perſonal 
ltate at the time of the will. „ 


* 


1 C—a 


' 


Charity and Charitable Uſes, 5; 
this merely, it would be within the ſtatute. But 
here the codicil alters the refiduum, and g 
the perſonalty makes a new will. It confirms the 
will; and conſequently makes a new' publication of 
it. His lordſhip declared that ſo much of the will 
as related to the reſidue of the perſonal eſtate was 


void by the ſtatute of mortmain. ' 


26 Nov. 1764, tor. Northing- - 


ton, C. . 

hon and another v. Hurlec&, 
_— Ambl. 487. 

Vide Gravenor v. Hallum, 


Ii Dec. 1764, Cane. 
Pelbam v. Anderſon, 
- 3 Bro: Cb Ca. 444+ (n.) 


17. Teſtator deviſed land charged with the pay 
ment of charitable and ſuperſtitious legacies, whish 
were void by the ſtatute of mortmain z Held they 
ſhould fink into the eſtate for the benefit of the 


_ deviſee. 15 
13. Teſtator directed his erecutors mould build 


and erect an hoſpital, for which purpoſe he charged 
his perſonal eſtate with 2000/. z reſidue to the 


ſame uſes as his real eſtate. The bequeſt of 


20000. was declared void by the ſtatute of mort- 


M. 1766, — M. R. 
torney-· Peneral v. Caldwell, 
8 toc Abl. 635 


main. 


19. In this caſe the { was general, * that 
« remainder of all the teſtator's effects, an- 
© nuities, mortgages, bonds, or notes, with fur. 
ce niture, c. be ſold, and what money they ſhould 
&« ſell for, he gave to two charity-ſchools for boys 
« and girls of St. Andrew, Holborn, in equal 
«6- moieties.” The mortgages were for years. 


Io queſtions aroſe: iſt, Whether the bequeſt, 


(a Vide Hall v. Governors of 
Grey Coat Hoſpital. Attorney- 
General v. Meyricke. 

{b) Attorney-General v. Graves 
is an authority that a term in 


ſo far as related to the mortgages, was void by the 
ſtatute of mortmain ? $8. - 5 
.. 2d, Whether the court would not marſhal the 
aſſets, and apply the mortgages in the firſt place 
to pay the debts, in order to leave the larger fund 
for the charity? * #47 

Maſter of the Rolls was clear upon the firſt 
queſtion, that the bequeſt was void. The mort - 
gages upon which the court had given judgment 
were mortgages in fee (a), and the preſent was 


21 4% is within the deſcription of only a mortgage for years; but that made no dif- 


the ſtatute. 
* 


(e) Attorney-General v. C raves» 
Attorney-General v. Lud. 


ference, for it was an intereſt in land (6). 

Upon the ſecond queſtion, his Honor diſtin- 
guiſhed between the caſe where a mortgage was 
given as a ſpecific bequeſt, and where it paſſed by 
the reſiduary bequeſt enumerated and deſcribed 
amongſt the different ſpecies of eſtates, of which 
the reſidue conſiſted ; in the former caſe, it could 
not be firſt applied to pay debts, but in the latter 
it might (c). F H 
His 


63. What Deviſee wid in Arn. Ca 61 


Lis Honor gave direQions accordingly, that the (i) Mr. Ambler (os, this is 
. applied (0) | qrmaging the difrm rc of porta dam 


20» Richard N idm gave to the corporation of . 1766, cor. Camden, C. 
Queen Anne's bounty 200 4, to augment ſome Widmore v. Corporation of 3 
vicarage in Buck: or and gave one-thinf greg Wi: 
part ot the relidue of his perſonal eſtate to ſome 1 #9. Ar. 96. 1 Bro. Ch. Gs. 
« public charity,” 'declaring his preference of thoſe 13. (.) 
for augmentation of poor vicaragrs, or the 
gation of the Goſpel ; another third part he gave 
to be diſtri rere tous of bis rela- 
tions by the father and m and the re- 
maining third part he gave to ſome public charity, 
and appointed plaintiffs his exegutors, and died 
leaving deſendant the only next of kin on both 
Gdes, being the only child of teſtator's ſiſter. Two 
queſtions were made by the next of kin : 172 

_ 1ſt, Whether the legacy to Queen Anne's bounty 
was not within the ſtatute of mortmain, as the. 
governors were bound, by their own rules, to lay 
it out in the purchaſe of land? 
ad, Whether the next of kin was not entitled, L Rosch v Hammond, Pree. 
to the third part of the reſidue given ts the moſt ne- 17 © 43, Thomas v. Hote, 


A of his relations by the father and mother's — a _ Grif. 


Z ESTES © 


4 
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— 
= 
* 


= 


| | fith v. Jones, Ine e, Defiies, 
Ambl. 595. Brunſden v. Woo ridges cor. M. R. 1765. 


Lord Camden declared the to the corpo- 
ration could not be . charter of 
rules reſerves a power to the crown to alter, vary, 
and make new laws. Theſe were in force at the 
teſtator's death, when the legacy was'to take place. 
By the 13th rule donations not given under parti- 
cular directions are to go as the general fund. It 
was argued that the word purchaſe was not to be 
irſt confined to purchaſe of lands only, But his lord- 
It ſhip held he was to take it in the ſenſe the crown 
ent did when the rule was made. The word purchaſe 
was was put in oppoſition to penſſon. The 16th rule is 
lif- deciſive : it directs the money to be laid out in the 

public funds or ſecurities, tl laid out in purchaſe. 


© 
—— 
Oo 


=3F Fe» K 


in- Quere, then, Whether there were any particular 
was directions in this caſe ? It was argued, That con- 


by WR Gidering the ſtatute of mortmain, the court may 

bed collect a particular direction from intention that it 

ich ſhould be laid out ſo as not to fall within the ſta- 

uld tute. Though the mortmain ſtatute has made 

tter conſiderable alterations, yet Lord Camden did not 

uaderſtand it was made to prevent charities: he ; . 
3 | could 


- \neral bequeſt to the | 
as to the counties in which the augmentation is th 


* 
- 


T. 2767, cor. Camden, C. 
Jenes v. Williams, Ambl, 651, 


| idea as far as building bredges &c. 
| wh and the rich; and on theſe grounds his lord- 
I 


26 May 1775, cor, Bathurſt, C. 
Attorney-General v. Hutchinſon, 


1 Bro, Ck. Ca. 444 (n.) 
Caſe of Royſten Free Sch.al, 


© word poor was not ih it. 04 SV 


- 


| 


Charity and Charitable Us, f 


3 
ould got confider it as given umdef A Hpeclal d. e. 
rection, without ing muny wordt to the wil, dui 
which could not be done. If there could. be a ge. 


on this i one, except 


be made. The teſtator ſeems to have known the 
rules of the ſociety in caſe of a donation of a000, 


by adding another to it; and theuee Lord Chat- 
cellot collected bis intention that thedegacy ſhoul pren 
be laid out in land. e 1 you 


As to the point, Whether the court ſhould ud. ele 

1 —— till new regulations were made! | 
Chancellor had no doubt but the crown ma Je 

alter and make new laws z but they Eaninot have se 
any retroſpect. The legacy muſt veſt at the death vid. 
of the teſtator, or be void at that time and the f. © 

right veſt in another. eu ef Be hie 

Upon the ſecond queſtion; ſeveral caſes were e 
cited, all proceeding upon the ſame ground, e Pr 

making the ſtatute of diſtributions the rule · to pre- W'®* 

vent an inquiry, which would be infinite, and fo 

would extend to relations ad nu. The court es 

cannot ſtop at any other line; Thus it would bees 

clearly ſtand on the word « only, the dy 

word (c poor being added, makes no difference. Wiſh Broc 

There is no diſtinguiſhing between the degrees of 
poverty, and therefore the court has, as was un- 

anſwerably argued, conſtrued the will as if the 


2 * by his will gave 1000 J. to ariſe by 
ſale of his real eſtate, for the purpoſe of bringin 

ring water from Saint Arvar's, or elſewhere to his g 

| ow, for the uſe of the inhabitants for ever. Neri 

Lord Chancellor—The definition of charity is W 1 

gift to a general public uſe, which extends to the | 

oor as well as to the rich; and there are many as 

inſtances in the ſtatute 43 of Elz. carrying this 

the tap ying 

water is neceſſary as well as convenient for the 


p declared the legacy within the ſtatute of mort ff 8oc 
main, and yoid, OD 


22. M. C. by will in 196t directed that 1500 Fo" 
ſhould be forthwith paid and laid out under the direc- erty 
tion of the miniſter and churchwardens of R. fot 


Andi 751. KC. nemine :tarney» erecting and building a free [chool at R. for twelve fidu 


Cencral v. Hyde. 


poor boys and twelve poor girls of the pariſh; * e giy 
; . 


— 


SFS 


E22 


} What een” es the ſchoot ſhould be : 

hilt 2000 / thould' be placed but at intereſt and 

he dividends-puid to the nrinifter und church- . 
lens for ever; for the purpoſes following,“ via. 


b 


. amm. fo len | for a ſchoolmaſter, and 304, 1 
ö Ter 2 — 
5 n ; writing, a h, 3 Bro. Ch. Ca. 388. 

, — 


Main work ſhould be of age to be ap- 
prenticed 2 * teſtatrix directed 
zould be applied '#6 repair the ſoboal, & c. and made 
geſendants esecutors. On a bill being filed de- 
adants contended that teſtatrix having given the 
500 J. to be laid out in building a ſchool, and the 
hooo l. being dependent upon it, the whole was gets ng 
bid. Lord Chancellor diſmiſſed the information Lori Chancellor fad, this c 
$ to the 1500), for building the ſchool, the teſta- Ti new! in reſet there was a 
ix not havin x pointed by the will to the land te — 
which the pariſh had, and there being no ground houſe might be built. Lord | 
o preſume ſhe meant itz and if the ſchool which Pardvicke's derermination in 
as there alteady was giveti by. the” lord of the anaan weile hy le 
anor, it was not to be converted to other pur- Northington in Attorney- 
ner. . . Fry n 
eQions in a vill to erect a ſchoolhouſe import an intention to purchaſe; but — 1 
— 2 there Ts 2 Rn 1 &c. * — m_ to repair or build upon land 
deditated to ame u met wwithin i ground determination 
1 Chanda, + Bev. The — 75 275 


23. Deviſe of land in remainder to a body cor- T. 1780, cor. Eyre, B. abf.,C. 
dorate in truſt forthe teſtator's nephews and nieces, S & al. v. Chctmater?! Com 
nd their child ot children, e. Per curiam— Ae. cl. ca. ut, 
Uthough the "deviſe to the corporation be void at 
aw, yet the traſt is ſufficiently created to faſten 
tſelf upon any eſtate the law may raiſe, Upon 
his ground courts of equity have decreed in caſes 
here no truſtee is named. Decreed the heir at 

w is a'truſtee to the uſes of the will. | 


24. The information ſtated, that by a private 12 Dec. 1788, cor. Buller j. ab.. C. 
Qt the pariſhes of M. and O. were united, and the 49ng-Grnral v. Geulding, =» 
ardens of the poor were incorporated. er 

H. A. was ſeiſed in fee of nine houſes in V. F., 


nd poſſeſſed of leaſehald houſes in P. and X., and 


f 8001. and 2001. ſtock. She made her will im Sir R. P. Arden, M. R. 


782, and (ine alia) deviſed the nine freehold Ses ny dean ep te 


douſes to eight poor people of the pariſh, and the 380. bur fully cftabliſhed-ic apon 


orner houſe to repair them. The perſonal pro- a review of all the caſes in At- 
erty the teſtatrix diſpoſed of as a ſund attached to 2e nz, Whitebureb, » 
he freehold houſes, but ſhe did not diſpoſe of ive 
hdue, though ſhe ſaid thut what was I ſhould 
e given to the poor in ſmall ſums. Fer 9 þ 
. — 1 


\ 3+ What Devijes maid in Mortmain, Ca | 
26. Teſtatrix. gaye the refidue of her perſonal P. 1792, cor. Thurlow, C. 

eſtate (not having any real) to truſtees, h cauſe 41959-Gmeral v. 

« fo be erefied and built” d dwelling-houſe, to be 3 Cl. cn. 3 

appropriited fox the uſe of a ſchool-houſe, and di- 

refted and empowered her aid truffter to purchaſe ' 

Land for that purpoſe out of Ber real and perſonal eftate. | 

The truſtees purchaſed land with their own money, ; 

which ve were teady to give to the charity. 

Upon a bill, paging Bt the charity might be car- 

ried into effect, defendant demurred, for that the 

charitable al roo were void by the ſtatute of mort- 

maln. Lord Chancellor ſaid; that in the caſe of 

Attorney General v. Hide (a), Lord Bathurft thought (.) Amb). 7516 

it muſt be the intention of the teſtatrix that the 

land ſhould flow from her as well as other parts of 

the charity ; but Lord Chancellor did not think 

that a neceffary implication. On the terms of the 

will his lordſhip thought ſhe did not know the ſta- 

fute, and that ſhe intended part of the fund, if neceſ- | 

ſaty, to be laid out in land. She meant principally, 

the charity to be executed, and (urely it would not a - 

7 — — if the land _ — Boe 

Lor ought it equ er intent to | | 

the land —— a he the But if it is 

to be ſo conſtrued by the ſpirit of the law, it would 

be going but a little way not to fave them by a 

diſtinction, that where the principal intent is to 

effectuate the charity, that intent will be ſatisfied 

by the land coming a/ionde. His lordſhip could 1 

hot conceive it would diſappoint her intention if WS hs 

the whole land came alinde. The queſtion in this 

caſe is, Whether the authority given to the exe- 

tutors to lay ont the money in land will bring it 

within the ſtatute? If land were given, his lord- 

ſhip thought it clear the executors could not keep 

back one ſhilling of the bequeſt from the mainte- 

nance of the charity. ' Demurrer allowed. | 


27. A bequeſt of money to be laid out in land for M. 1792, cor. Lds. Cam- 
eſtabliſhment of a miniſter of a chapel, is void, ©" 0: 4 "I 
and not -ſupported by ſuppoſing a diſcretion in the * Piſ. jun. 340. 
truſtees not to lay it out in land ; the directions Amen 
being imperative. dd 

Teltatrix having, in 1 endowed the chapel 
of . — her will, rs 
lat out in 1 purchaſe reehold 5 Or 
pybold with fine certain, and —— to be ap- 
plied to pay ſome ſmall annuities; and all the 
« reſidue“ ſhe directed to be paid © in equal 
Vot, II. F « moictics, 


* 
” 
** + 
m—_ , 
: 0 * 


(s) Ambl. 210, 


(5) N. Ab. 95. 


other to 8. Z. for his natural life 3 and after the 
* deceaſe of T. M., one equal third part of the 


_ iate in the ch at Briſtow, belonging to 
2 _ apel ongir * 


| « upon Lord's-day alternately, the one at Fake 


% ag uſual; if they do, during ſuch receſs, the 


cc 2 ſhall be choſen by the truſtees of Fakenhan 
© "ol 


| ic cants of the chapel at Briffow.” There was 3 
proviſo, that in caſe of S. E. s apoſtaſy, he ſhould 


far as concerned the immediate annuitants. 


uſe within the ſtatute is, that it is a'proviſion for 


Charity and Charitable Utes, 4 4. 


dt moieties, one to T. M. for his natural life, the 


« intereſt or rents to be paid to the preacher or 
« teacher for the time being, who ſhall ſtatedly 


T. M.; the other two third parts to S. 
« his life; he and the ſaid preacher exchanging 


« bam, the other at Briſtow, provided that T. A. 
« and 8. 4 do not voluntarily withdraw from and 
« refuſe officiating when able at Falenbam chapel 


« 3 them reſuſing, to _ and go 
« to ers appointed in his or their room; 
« and after the deceaſe of T. M. and . E., and 
cc the ſurvivor of them, the intereſt or rents to be 


« paid for ever to the preachers for the time being, 
a 


the truſtees and major part of the communi- 


ve no claim under this deviſe. 
The co-hcirefſes filed their bill ; and Lord Thur- 
low had decreed that this deviſe was not void, ſo 


On further dĩrectiona, two queſtions were made: 

1ſt, Whether, in order to ſupport the-charity, 
it was not poſlible to conſider the truſtees as not 
bound to lay out the fund in land ? .. | 

2d, If not, whether the intereſt of the two an- 
nuitants (T. M. and S. Z.) could be maintained, 
as being ſeparated from the charitable truſt, and 
intended as a perſonal bounty and fayour to them! 

Mr. Attorney-General cited Grimmett v. Grin- 
mett (a) in favour of the charity, as conſidering the 
truſtees not bound to lay out the fund in land. 
It was contehded for the two annuitants, chat 
there are no ſuch words in 43 Elia. as maintenance 
for a miniſter, and it is not within the ſtatute, though 
within the equity of it (60. The only ground 
whereon this caſe can be taken to be a charitable 


the dencfit of thoſe to whom the religion is to be 
adminiſtered, and not for the particular clergy- 
men ; for, giving a charity to provide a clergyman, 
cannot be deemed a charitable uſe with regard to 
the parſon, any more than a gift to any other 
perſon can be charitable for 6 
pe 


;. Mu Deviſts void in Mortmain, 
xerfon to whom it is applied; as, to provide 

NN * IN: 
benefit, as in Doe v. 32 


authority of that 


or Mr. Solicitur- General denied t 
dly aſe, and faid that, when this cauſe was heard be- 
e ore the Lord Chancellor, the whole of the will 


1 

10 noticed, in 
M, fund other · 
and Grimmett v. 


0 be laid out in land, he ſhould 


be iged to have ſaid it was within the 
ng, WMatute. Now this is OY 20s. I 
bam rie is void within the ſtatute of mortmain. | 
mi- Next conſideration: is, Whether theſe two perſons 
s ee to be conſidered as having an intereſt detached 
ld pm the truſt, ee 
though that ſhould be condemned? It is 
„ to have been the opinion of Lord Throw, 
, bo Phat they were to be conſidered as entitled to a life 
ſtate, notwithſtanding the truſt was not maintain- 
ade: ble. That opinion is the only circumſtance which 
ity, Waiſed a dqubt in his lordſhip's mind as to the true 
not ¶ onſtruction of the will. The caſe from the Term 


Reports (d) does not, upon . conſideration, bear 
pon this at all. But that opinion is a great au- 

drity, and deſerves much conſideration. Whe- 
her, according to the obſervation of the Solicitor- 
neral, every part of the will fell under the eye 
ff Lord Thurlow, it is impoſſible to ſay. But his 
vrdſhip ſaid, that opinion did not bind him, as the 
lecree had not gone far enough to include that 
pueſtionz for though the language of it is, that 
hat deviſe was not to be conſidered as void, ſo far 


inte 
ugh Ws reſpects the immediate annuitants, his lordſhip 
und {WF ould not comprehend theſe two perſons under 


hat deſcription, The teſtatrix has determined 
rho ſhe meant by thoſe words; for ſhe — — 
ends expreſely the perſons to whom the ſmall an- 
uities are given as her annuitants ; and there is 
othing in the decree to authoriſe a ſuppoſition 
hat the Lord Chancellor meant to comprehend 


F 2 propriety 


nore under thoſe words than ſhe did. Beſdes, in 


(e) 4 Term Rep. 264. 


(d) Doe v. Aldiidge. 


annuitants. The others, who had ſmall -ſumy 


Charity and Charitable les. 63. 


propriety of language, theſe two perſons were not 


iven out of the whole, were ſtrictly ſo: but not 
eſe two, who take the whole reſidue, or the rents 
and profits of the fund, if the fund is laid out in 


land. Therefore under the decree it is void, u 


againſt them in that character. Then can they be 
ſo ſeparated from the general truſt that this cou 
is bound to condemn, as that their intereſt can be 
maintained, though the intereſts of {thoſe who 


come after them cannot? The object of the teſta- 
trix was to make a diſpoſition to a charitable uſe; 
and though ſome arguments at the bar tended u 


ſhew the eſtabliſhment of a miniſter not to be t 
proviſion for a charitable uſe, yet that argument 
upon the whole falls to the ground, becauſe it i 
admitted that, in reſpect of the benefit which the 
flock are to derive from the exhortations of the 
paſtor, it is a charitable uſe. Here the. genen 
object was to make an eſtabliſhment for the two 
chapels at Brifow and Fakenham. The latter was 
her own, which ſhe had founded, and which wa 
apparently her firſt object. T. M., it appean 
from the will, was the ſtated preacher at 7 
and 8. E. was one of the ſtated preachers at Faken- 
ham. Having a general object to provide for both 
chapels, and (nb apparently a great conſidenee 
in T, M., and a reliance that that. chapel would 
be taken care of without a ſpecial proviſion in his 
life; and having a view that in all events Fatenhan 
thould be provided for, as it had been, by the al- 
ternate preaching of both; ſhe begins with giving 


them an eſtate for life in theſe premiſes, with 4 


condition annexed, that they do not voluntanly 
withdraw or refuſe to do the duty they were ac- 
cuſtomed to do at Falenbam. - After the death of 
T. M., when another preacher, whom ſhe did not 
know, was to be nted for Bri/few, ſhe then 
.comes to a more general idea of an eſtabliſhment 
for both chapels.” When 7. A. drops, ſhe ar 
ranges it in this way; that S. E. ſhall then take 
two thirds, and the preacher at Briſew one third. 
Bur ſhe expreſsly here makes that proviſion part of 
the truſt and general object of the charitable dif 


' Poſition, becauſe the has annexed to that, that 


they are to preach alternately at Falenbom. Hu 
lordſhip laid no' ſtreſs upon that proviſo, that il 
S. Z. apoſtatizes, he is to have no * her 

| | | unty, 


. . * 


63. What Deviſes unid in Mor tmain. 
bounty, but that ſhews the conſidetation of her 
bounty to theſe two 33 and that conſideration 
affords the true conſtruc tion. 
It was argued with great force that there was a 
al bounty intended to them. 80 there was, 
but it was equally apparent that it. flowed from a 
confidence in them, in the character of miniſters 
of theſe chapels, and not in any other way. Then 
it comes to the queſtion, Whether, if a plain truſt 
and difpoſitiqn to a charitable uſe is manifeſted by 
the will, and intended z but if that 
diſpoſition is alſo manifeſted with a certain degree 
of perſonal bounty aud favour to particular objects, 
that will take the caſe out of the ſtatute ! His 
lordſhip thought that if the perſonal bounty can- 
not be totally ſeparated from the general object, in 
reſpect of which they are to have that preference, 
it is not ſufficient; and it is proved clearly by the 
admiſſion of the. counſel for the two miniſters, 
that if there is a general diſpoſition to a charitable 
uſe, and the teſtator * the firſt preacher to 
exerciſe that function, that would be a caſe within 
the ſtatute. That eſtabliſhes the principle, that 
mere perſonal” favour and confidence, and benefit 
too, manifeſted eſſentially by the preference made 
of one to another, as the firſt object of her bo 
will not ſeparate that favour from the truſt. It 
was manifeſtly her intention to make a general 
provifion for the two chapels. To ſuſpend that as 
to one, till the death of T. M. and to continue it 
as to the other, from the moment of her death, 
and during his whole life, and conſequently there 
is a charitable uſe ſubſiſting from the moment of 
her death as to Falenbam chapel; and theſe per- 
ſons have this bounty only in reſpect of that cha- 
ritable diſpoſition, conſequently their eſtate cannot 
be > d from the truſt ; and if that fails, this, 
which is a part of it, muſt fail alſo. | 
Then, as to Doe v. Aldridge, the comments 
which have been made fave the trouble of ſaying 
much upon it. From that caſe may be colleQe 
circumſtances enough to ſee what teſtator in 
all probability did mean, yet it is an anſwer, that 
where he ſays he expects the deviſee will promote 
the ſervice of. God, in thoſe general words, the 
truſt, which would be raiſed by the word © expect, 
would fail, becauſe it is not ſufficient to connect 
it with the other truſt. If therefore there 
is a fair odjection to connecting with the life 
| F 3 | eſtate 


% 
* 
Ca g 
. 


(e) Dae 85 Aldridge. 


and though Lord Hardwicke did conſider the cake * 


Hou and Chacitable Ces. $ 3 


e does 3 =p for there is no 
here intended to thoſe perſons diſtin pony 
_ bad officiated at theſe chapels, and 

to do ſo. Therefore the „ 


W Commilloner 2, 
queſtion, was clearly of opinion that the bequet BN the 
was void in its nature. 


in favour of 1 it have relied upon = 
mett, in which Lord Hardwicke 40 not ok e ut 
deviſe abſolutely void: baut that was entirch der 
founded 2 of it. It was not it 


gift of money earn to be laid out in land; 


with a view to its being in the power of the truſ 
tees to lay it out ſo, if they thought proper; yet, 2 
as it was not obligatory upon them, he thought trut 


they would not in their diſcretion do an act hi be. 


would be nugatory, but would ſuffer it to rem agr. 
in the funds, by which means it would not be fit, 
within the ſtatute. Lord H. went in that caſe oo chil 


. a criticiſm upon the words, which cannot be done fror 


in this caſe; for the direction is imperative to put 
it out in land. | as t 
As to the next queſtion, his lordſhip did no at t. 
think there was any thing to diſtinguiſh the caſe ei an i 
the two miniſters. It is true, the teſtatrix doi und 
appear to have had a particular predilection for of a 
them, from her long knowledge of them. Buff fitic 
what was her general intent ? It was to appoint 1 and 
perpetual chaplain in theſe two chapels; and tu as v 


appointment of theſe two was only the inchoation the 


of that charity, It is alſo true, that during their may 
lives ſhe makes a _ ualification as to the 
application of the fund reſpecting thoſe two, which 3 
is not meant to — to future preachers. Ther che 
are to take in ' moieties this bene faction; but her be i 
intention was as much to tie them down to the men 
exerciſe of their function in theſe chapels, as tho 299! 
to come after. That is plain from the will, wid beld 
makes it as much a charitable bequeſt with regem atta- 
to them as to the others. As to the caſe in d Prin 
Term R (e, it deſerves due merit, thoug| 
-perbaps it was not looked into as much as | 3 


might haye been. A* foundation of that ice 


53. What Deviſer void in Alurtnen. C 7 


2 
122 


ot , that it was nothing more than a be- 
CE Feed in the chapel} e mads 

| ulation | cnapel z 

Fo Ea charitable bequeſt ns ro the future | 
wer Here it is exprefaly annexed to theſe two intents, 
n which diſtioguiſbes this caſe from that. His lord- 
r the hip concurred with Lord Commiſſioner Eyre. | 


. 7 C., « freeman of London, deviſed the refi- 

656 due of his real and perſonal eſtates to be laid out 

— in land for the beneſit of a charity. On behalf of 

, the charity it was contended, that a freeman of * 

ue Len might deviſe in mortmain notwit 

NE the ſtatute, and cited 1 Bac. Abr. 681. as an 

authority (ſince the ſtatute) that ſuch was conſi- 

irey dered a perſonal ivilege as to property out of the 

75 — er Lord Chancellor — The gift is void : the 

4 cuſtom muſt be confined to lands within the city 

— it cannot extend to lands in Yorkfoire. *  _ , 

yet, 29. Teſtator gave real and perſonal eſtates in 8 July 1594, cor. Lonthb. C. 

ugh: truſt, that a Gong and proper houſe ſhould Lars Y. Tharkweths 
; 2 Ye. jun. 238. 


hich be taken on leaſe at ſuch yearly rent as ſhould be | 4 Bro Cl. Ca. 
ma BW agreed on, or otherwiſe as the truſtees ſhould think Yee this caſe more faated 
t be fit, as a ſchool, and that the children and grand- n, C 6: 
e children of ſome relations ſhould be placed there . 
lone from the age of ſeven to fourteen, and then to be 
put out apprentices ; alſo that ſuch other children 
as the truſtees ſhould think fit, ſhould be placed 
no at the ſame ſchool; and he gave directions as to 
ſe an inſcription, viſitation, r. This truſt is void 
doe under the mortmain act, as to the general purpoſe 
fri of a permanent charity, but good as to the diſpo- 
Bu fition for the relations to the extent of children 


nt and grandchildren of ſuch of the ſtocks ſpecified 
thut as were in being at the teſtator's death; and while 
tion the ſchool is kept open for them other children 
heir may be educated there. | 


i 30 A. deviſed four freehold tenements in S. to 6 June 1796 cr M. R. 
the churchwardens and veſtrymen of the pariſh, to π˙ Cora! v. 

be in the manner and cuſtom of alms-houſes for b 2 = on the 
men and their wives, and he alſo bequeathed authority of Attorney-Otneral v. 
2000 . ſtock as an endowment. This deviſe was d ab 519 dt te: d 
held yoid in mortmain, and the perſonal bequeſt 


attached to it as an endowment muſt fall with its 
principal. | 
31. Settlement of the wife's eſtate to ſuch uſes 14 Mar. 1797, cor. M. R. abſ. c. 
General v. Ward, 


as the huſband if ivory ſhould 4. 
3 " a a and * the len wor , appoint 3 . jun. 337» P 


Fl # 


> 


2 c Charity and Charitable Ates. 5 3. 
| appoint by deed or will with three witneſſes; in 
default thereof to the heirs of the huſband. The 
wife ſurviving made a diſpoſition by her will to a 
charity, and therefore void. Decreed to the heir 
U at of oy 3, Fe So 


$1 Mar. 1798, cor. Loughb, O. 32. A bequeſt was made c to the ſociety in. 
Adee v. Cr, 4 creafing clergymen's livings in England and Wale: 
N, 18 Ui cats G. Matter . for the perpetual purpoſe of increaſing their livings.* 
reported that there were two other Per curiam- The governors of Queen Anne's 
charities for the augmentation Bounty alone anſwer this deſcription : and as all 
6 re and the other their funds are laid out in land, the bequeſt is void 
under the wiil of Mrs. Home, to by the fatute of mortmain. | bs R 
enable poor clergy to apply for the | - Ty | 
aſſiſtance of Queen Anne's Bounty, The truſtees of both theſe ſocieties were made defendants ; but 
Lord Changellor thought they could not poſſibly meer the defcription in the will. | 


Sec. 4 Of ſuch Deviſes or Appoint- 
33 ments to Charity as are good with 
reſpect to the Gift, yet void as to the 
n Ulle, the ſame being either ſuperſtitious 
bdbdbr ſuch as the Poliey of the Law will 
not admit; And herein of altering or 
_ diverting the ſame to other Uſes, and 
of the Application of Charity Monies 

to Purpoſes idem generis. 


T. 7684, ear. Nerth, C. 8. ,/ 1» 4 by will gave G00 1. to ſixty gectel miniſters, 

, G.neral v. Baxter, | A. Upon an information by the Attorney- 

. . General it was held that the 2% of this charity was 

Tt appcars that in T. 1689, void, though not the charity itſelf, whereupon his 
e 


this decree was reverſed by the majeſty, in whoſe right the application of this 
—— — money was contended to be, declared his pleaſure 


court was ordered to be diüribut- that the Goo J. ſhould be applied towards building 


ed r Chelſea Hoſpital. But Lord Keeper, on hearing the 


Hughes, > Vern. 105 © cauſe, decreed the money to be employed in the 
© "In Mogyridge v. Thackwell, maintenance of a chaplain for Chelſea College, in 
Bree mn pear — regard the charity being intended for miniſters, 
not cis be followed z for it is ought to go amongſt the clergy as in eodem genere. 


— not take, © AD 


P. 1, Cane. „ 2. . 8. by will gave an exhibition for the 
mo ente maintenance of Scotchmen in Oxon to propagate the 
The determination of this cafe doctrine of the church of England there, It was 


| 2 * - infiſted, that though the charity cannot take place 


Mr. Vernon, In which was cited according to the expreſs direction of the will, 
Gates v. Jones, in Scace., hes Fi. (Preſbyterc 


— 
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Preſtters being eſtabliſhed in Searland by act of » chailty given to maintain 
| jament,) yet the ſubſtance may be purſued, and pres was yppiics to ed ay 
it ought to be performed cy pres, and the deviſe th tear of the tele. Jr 
ſhall not be void for the benefit of the heir or exe+ fin's caſe, 1 Vern. 224. was alſo 
cutor. 9 | : | | OB. — * 
| | donor” T and the caſe of Mr. , 
pg by fo the dere ker ma ly ud the als af Mr e Haas bi. an, 


ment of his debts. The arrears and ing pay ments were decreed to the charity, and the independent 
lectures were changed into catechiftice/ lectutes in the ſame three market towns, though there was not 
ſufficient to pay the debts. | | At; 


3: 7.8. by will duh executed gave bis gfate to | 1733, er King, e. 
. . ol v. Hickmes, 


B., his heirs, executors, and adminiſtrators, and by a 2 ener : 
codicil written by himſelf, but not attefled by 2 3 Eq MS Rep. 14. from a 
witneſſes, declared the uſe to which he would have | 


his eſtate applied in the words following: “I 


t would have the ſame employed for the encou- 
« raging ſuch nonconformiſt miniſters as preach | 
God's word in places where the people are not Another MS. Rep. of S. C. 


able to allow them a ſufficient and ſuitable {yz —A information was exhi. 


maintenance, and for encouraging the bringing 3 — pers 
« up ſome to the work of the miniſtry, who are given by s codicil annexed to 2 
« deſigned to labor in God's vineyard, among the d will, by which he de. 
« diſſenters; the particular method how to diſ- 1 ; Br Foe ys =o 
* poſe of it I preſcribe not, but leave it to their and effeQs be given for encou- 
« diſcretion, deſigning you (meaning B) to take net fuch nonconforming mi. 
« advice of C. and D.“ F. S., after making bis — he we. os rang 
will and codicil, bought a real eſtate; B., C., and able to allow them ſufficient and 
D. died before the teſtator z and upon a bill filed * for the 
2 J. S.'s heir at law, and the adminiſtrator 10 ay Logan — 
J. S., to have an account of J. S. 's eſtate and videnters; and appoints two per- 
to have the ſame diſpoſed of in charity according to e 2 
the will, it was objected, that the reg ęſlate was both which 257 4 * 
bought after the making of the will, and even if it liferime of the teſtator, Two 
had been bought before, B. dying before F. S. and — — Iſt, — 
the codigil not being duly executed in the preſence of diſpoſa ud — of the 
three witneſſcs, the lands muſt deſcend to the defend- faid charity was given, dying in 
ant, as heir at law, and cited Dr. Johnſon's caſe, che, ;\*time of the teſtator, this 
where the Doctor by his will charged his real eftate ian of « lapſed legicy ? Bon 
with the payment of the, charity ; but the will not being p* King, C.—The ſubſtance of 
duly witneſſed, the deviſe was held void, to which 222 — 
the court agreed. N. B. There was land fold in before the tedtator ; nd 2 
— > but it not appearing what was the na- — — o_ * 7 5 
ture Dutch eſtate, whether freehold or leaſe- * 4 
———— — E 
matter, and to certify what ceremonies a will to paſt ie intention therefore of the 
lands in that country required. ObjeQted Thar this chariy how aucb: 
alſo that as B. the legatee died the teflator, withinthe 43 Eliz. e. 4. It has 


been held, 
bg . e 


89 . Charity and Charitable Ales. 54 
— that it a was a voluntary gift, "which ought to be u. 
4hall take — be effectual d with all legal 4 and therefore ag tg 
zb 453. Aeg. It, if the codicil. had been out of the queſtion 
Cs AR Conn 0 Boe Aerts 
3. Same v. Bu ; c. yet by his dyin the 
The —— 3 "= 1 had — 1 and x i” now ſtands with the cok 
& 8 nor-conforming miniſters ſince by B. s death the legal eftate of the legacy i 
and diſſencers being ſuch general gone, how can a truſt be raiſed without ſomethi 
words, as that they ge , * . 
zun Parſons however oppoſite jo ko ſupport it? To this it was anſwered, that in 
the church of England? But per every common caſe of a legacy given an tri, 
Lord 2 7 though the triſles die before the teſtator, Yo being 
| 33 Renters hers only intended as an infirument to convey legacy 
meant are proteſtant diſſenters to him for whoſe benefit the legacy was given, this 
ating under the Taleration-a®, court always decrees the legacies to be paid. Be. 
— —— de be diſpoſed of in ſides it is obſervable that the advice of C. and D, 
preſenti, and wt in a perpetual was perſonal, and therefore the charity could not 
charity z and ordered « at pur. be. ſpecifically performed. But per Lord Chancellor— 
—_ Kel 5 pl, 24. © B. was only a truſtee, and to whom C. and D. were 
in totidem werbis with this MS. — as fit perſons to aſſiſt him in the execution 
Rep» | of the truſt z and thowgh by the death of B., C., and 
| | D. the legal eftats of the legacy is gone, and the charity 
cannot be diſpoſed of by the very hands which the teſta- 
tor deſigned ſhould have done it, yet the charity itſelf 
which it the ſubflance-and reaſon of the deviſe is 
ſuhhiſting, and may be anſwered as fully by the aid 
and directions of this court, as if the legatee and 
his counſellors were alive. It was objected, 3dly, 
That admitting a bequeſt to preſbyterians or ana- 
baptiſts, or any other proteſtant diſſenters, may be 
good, ſince the af? of toleration, yet the preſent be- 
quelt being to all forts of difſenters and nonconformiſts, 
may as well be extended to papift, Jews, &c. as to 
3283 and therefore muſt be neceſſarily void. 
ut per curiam — All perſons know who are meant 
by diſſenters, & whom any uſe may now be raiſed, 
Decreed an account of the perſonal eſtate to be 
taken, and the ſame to be diftributed immediately, and 
nat made a perpetual charity. 8 


8 May +754, cor Herd. C. V 4. E. P. (a Jew) by will eſtabliſhed a fund of 
3 3 Ir the val - which were to be dedicated 
| in founding a Je/uba or afſembly for reading the 
ZFewiſh law and inſtructing people in that holy reli- 
gion, The queſtion was, Whether this ſum ſo 
bequeathed ſhould belong to the heir at law, or it 
it was a charity for the crown to diſpoſe of ? Lord 
| Hardwicke took this diſtinction, That where a de- 
viſe is to a ſuperſtitious uſe and made void by ſta- 
* 1E4.6.c.14% tute", or to a charity and made void by . 
4 | 
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- 
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of mortmain , there it ſhould belong to the heir Smiths a. oat. 
at law or next of kin ; but where it is in Melf a 2 - 0 * 
N e | 

of is ſuch that by the law of England it cannot 

take effect, as in the preſent caſe, where it pro- (s) Nu, Attorney-General e. 
motes a religion contrary to the eſtabliſhed church; Qu, 2 Vern. 266. Attorney, 
there the crown by ſign manual directed to the te . Fat. pen man's Exc 
Attorney-General may give orders in what chari- General v. Baxter, ; — 
table manner it ſhall be diſpoſcd (a). r 


Note ; Tt ſeems that in the preſent caſe 10097, 
of the teſtator's 11 — y bly manygal 
to be diſpoſed of to the Foundling Fioſpital, 

g. The information ſtated that R. B. by will in M. 1790, cor. Thurlow, C. 
1694 gave the refiduum of his perſonal eſtate to 2 of the Relarion 
his executors, to be by them laid out in ſuch cha- 1 8 
ritable and pious uſes as they ſhould think fit; 2 « Robert Boyle"t 
but recommended them to lay out the greater part Ch 72 Ca. 17. 
thereof for the advancement of the Chriſtian reli- * 

ion. The executors laid out 5400/7. in land in 
1 , and granted a perpetual rent- charge out 
of it of 90 J. per ann. to the corporation for pro- 
ing the Goſpel in New England, to be applied 
y that corporation as follows, viz. 45 J. for the 
ſalary of two miniſters to inſtruct the natives in 
or near his majeſty's colonies in New England in 
the Chriſtian religon, and 45 J. per ann. to 
IP New Fingland, to be by them applied to 
the ſalary of two other miniſters to teach the na- 
tives in or near the ſaid college the Chriſtian reli- 


gion, and ſubject to the ſaid rent-charge of ne 
void. per ann. the executors conveyed the ſaid to 
eant the cy of London, upon truſt to apply the ſurplus 
i/ed, rents for the advancement of the Chriſtian religion 


0 be in Virginia, in ſuch manner as the Zar/ of Burling- 
an ton: and Bybep of London (for the time being) ſhould 
appoint, fuch appointment being to be made at 

1697, and confirmed by a decree of the 

d of WE court of Chancery. Lord Burlington and the Bi- 
ated Bl /bop of Londen made their appointment in December 
the 1697, and laid down. certain rules for the applica- 
rel. tion of the charity in Virginia, the principal of 
n o which was, that the ſurplus rents and profits ſhould 
or it þe paid to the agent of the College of Wile 
or! Bl liam and Mary, to be by him remitted to the pre- 
de. fident of the college, who ſhould expend ſo much 
ſta- thereout as would fit up and furniſh rooms for 
byte ſuch Jndjen children as ſhould be brought to the 


of the rector and governors z 

_ rity and its funds were to be annually tranſmitted 

to Lord Burlington and the By of London, who 
abli 


Charity and Charitable Uſes. $4 
| „and alſo as would clothe, board, lodge, 
and educate them till they ſhould be ready to receive 
orders, and then they were to be ſent to-preach 
and convert the Indians ; the Gare and inftrudtion 
of the Indian children was to be left to the preſident 
- and maſters of the college, * 1 to the viſitation 


ie Rate of the cha. 


were to give directions and eſtabliſh future rules, 
In 1698 the charity was eſtabliſhed and the fore. 
going rules ratified, with this yariation only, that 


the yearly accounts ſhould be laid before the court, 


and that all ſubſequent rules ſhould be confirmed 
by the court. In 1772_ an information was filed 


at the relation of the college of William and Mary, 


againſt the city of London, as truſtees, and allo 
againſt the Beep of London, as having the ſole 
right to form regulations, Sc. for the charity (the 
title of Earl of Burlingten being then extinct); the 
ſubſtance of which information was, that a certain 
portion of timber on the founder's eſtate might be 
cut down and ſold, and that the then relators and 


the Biſbop of Londen might lay a ſcheme before the 


maſter for the application of the produce thereof, 
together with the accumulations of the charity, 
which wag decreed accordingly, and the mone 
was directed to be paid into the Bank to the credi 


of the cauſe, but no ditections were then given for 
the application thereof. The Biſbop of London ſoon 


after died, and in 1787 the preſent relator wat 
appointed in his ſtead, and became rhe only perſon 
entitled to regulate the charity, ſubject to the ap- 
probation of the court of Chancery; but no ſup- 


| a- bill being filed, the relator claimed the 


nefit of the decree in 1773. It appeared alfo 


that the agent for the college of William and Mary 


after Lady-day 1782 had ceaſed to remit the ſurplus 
rents to the college, by reaſon (as it appeared) that 
in 1775 the provinces of New England and Vu. 
2 ad fallen into a ſtate of rebellion againſt the 

ing of Great Britain, and ſo continued until 
1783, when they were declared to be independent 
ſtates,” and therefore it was inſiſted that they were 
to all intents and purpoſes aliens as to Great Bri- 
tain, for which reaſon no further payments ought 
to be made in America on account of the faid 


charity. The ors bill therefore prayed to haye 


the beneſit of he decree in 1773, and for further 


directions, 
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laid out for. the advantage of the Chriſtian religion 


22-28 DS. 


from remitting any more money to America for the 


rections, and that the charity monies might be | 


n England, and that the agents might be reſtrained 


Jent former purpoſes. The College of William and 
tion Mary, by their anſwer, inſiſted on a charter granted 
cha. — ing William and Ypeen Mary, and on 
ted WW their title to the rents and profits of the eſtate, 
who | did not appear. Lord Chancellor 
les, could not ſee how the Biſbop of London's bill was 
ore. to be maintained, for that as a truſtee for the 
that BN mode of adminiſtering the charity, he had pot ſuf- 
urt, kcient intereſt. to ſuſtain a bill. The truſts for 
med converting neighbouring infidels had ceaſcd for 
led want of objects (there being no ſuch now). The 


ary, a charity therefore. muſt be applied de novo. Lord 
alſo Chancellor could not now conſider the American 
ſole WY colleges as corporations. The Maſter was there- 
(the fore directed to propoſe a plan for applying the 
the produce of the eſtates according to the in- 

tentions of the founder. An information was 


proper, but the preſent bill improper ; that there- 
and fore was diſmiſſed as to the Bi/bop of London, he 


the not having ſufficient intereſt in the funds to become 


col, Wl relator. Coſts were given to the agents, receivers, 
ty, and truſtees who had accounted fairly and paid 
ne money into court, but coſts cannot be given to a 
edi college individually, nor as a corporation, unleſs 
for Wi proved ſo to be. ＋ * | 


ſon Sr c. 5. In whom the Nomination of 
dds ſhall reſt, where the Deſcrip- 
the tion of tlie Deviſees or Appointees of 


a a Charity is ambiguous, uncertain, or 
= defective. | | 
5 us » 1 


that 1. TES TATOR (int. al.) charged a manor with 

T 10004. to be raiſed out of the profits, and 
the BBW to be applied to ſuch charitable uſes as be had by writing 
ntil I under bis hand formerly directed; but no ſuch writing 
lent was to be found. fendant as brother and heir 
ere at law of the teſtator being in poſſeſſion of the 
n. eſtate, a bill was filed by the governors of, Chri/”s 
bt Hoſpital, alledging the expreſſions of teſtator's par- 
aid tiality towards them, and that as no ſuch writing 
aye could be found, his majeſty had declared that teſ- 
her WE tator's legacy ſhould be laid out for the benefit of 


their 


H. 1683, cor. North, C. 8. 


Attorney-Gen#al v. Syderfin 
1 8 225. 1 Ea Abr. 
96. pl. s. 
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their mathematical ſcholars, and it was therefore 

the caſe of prayed that the fame might be fo applied. Pr 

Fryer v. Peacock, where teſtator Lord Keeper — As the writing is not to be found 

| Geviſed his ſurplus for de fn there is no doubt but (the charity being gener 

poor prople for every and held 2 ” oy 

that the deviſe being indefinite, r . 1 
the king appoint. longed to z and his maj ing 

| my : the bematical boys of fr 


clared in favor of the mat, | 

Heſpital, his lordſhip referred it to the Maſter ty 

ſee it laid out in land for their benefit, and decreed 
Note *. * comer dy Nee cafe — — 

ſied b ectee again writing d to, 

in caſe the fame ſhopld be found, «wh | 


M. 1902, Cane. 2. It was ſaid in this caſe. and not denied, that 
Anen. 2 Freem. Rep. 261, 262. if a man deviſes a ſum of money to fuch charitable 
a Eg- Au. 190+ fl. iuſes as he ſhall direct by a codicil to be annexed 
to his will, or by a note in writing, and afterwards 

leaves no direQions either by note or codicil, 

a court of equity hath power to diſpoſe of it 

to ſuch charitable uſes as they ſhall think fit, 

And ſo it was held in the cafe of Siderfin's will, 

and the cafe of one Fones ;. but if the will points 

at any particular charity, as for maintenance of z 

ſchoolmaſter, or poor widows, then the court ought 

not to direct it to any other pyrpoſe but ſuch as 

(0 Rule; charity muſt purſue is pointed at by the will (a); as if the devife ſhould 
the jatentioa of he founder. be for ſuch ſchool as he ſhall appoint, and be ap- 

| | points none, the court may apply it for what ſchool 

oy pleaſe, bur for ro other purpoſe than 


p. 1700, cor. C6wper, C. 3. J. S., by will, gave his executors 2000 J. to 
Anon. 2 Eq. Abr. 190. pi. 3. be diſpoſed % by * opk his poor relations (for 
| whom he had not provided by his will) according 

to their diſcretion and conſcience, within fir 

months after his death. It was prayed that the 

3 ſtatute of diſtributions might be the rule and mea- 

= ſure of diſpoſing of this charity. Lord Chancellor 

ſaid,” he would not reſtrain it to the next relations, 

5 but r relations (which are ſecond couſins) 
| muſt be included, not that he would confine it to 
this degree ; for there may a deplorable caſe hap- 

pen that may be an inducement to a court of equity 

to go beyond the ſecond degree, there may be 

other relations entitled to this charity, as well a 

thoſe before the court, thereſore let the parties 

come before the Maſter, and other relations within 

the deſcription of the will, and put in their _ 

| | j 6 


bc. © Of ſuperſtitious Uſes, » Cha 37g 
e ſaid he did not mean by this decree to take the 
iferetionaty power from the execators, which was. 
iven them by the teſtator ; and there ſore ordered 
he executots to appoint the perſons and propor- 
ions of their dividends, according to their diſ- | 
etion and conſcience 3 and if they refuſe any 
cations as not within the deſcription, the Maſter 
o take the reafons of ſuch refuſal; for although 
his court will not deprive the executors of their 
dower, yet it will ſuperintend them, and ſee that 
here is no abuſe of the charity, The relations 
arties to the ſuit to be examined upon oath, whe- 2 
her they do know any other relations that are fit | 
objects of this charity. A diſpute ariſing con- 


— 
Gy 


> ASSi 


2 


that WWerning coſts, Lord C. ſaid, what charges the par- 

able ies have already been at muſt be paid out of the 

red ate at large, but the ſuture coſts out of the 

— >vo0 L. X 

f it 4. A., by will, gave a legacy of 5 J. to the poor p. 1718, cor. M. R. 
"fi pf two hoſpitals in C. naming them, and by codicil # ferry. Moſirn P.Wmi.q25, 
vill, Wave 5/. per ann. to all and the h:ſpitals. Teſ- 2 9. — . fot 
int I atrix lived and died at C. is legacy was held 366. 5 7. 554. pt. 10. 


ot to be void for uncertainty, but to be intended 

or all the hoſpitals in C. (a), and not to extend to (a) Yide Attorney-General v. 
zn hoſpital a mile out of the town, though of the Halba, 1 P. Was, 674. 
ame foundation and governed by the ſame ſtatutes, 


5, The teſtator made his will, and (inter al.) de- H. 1740, cor. King, C. 
iſed in theſe words: „ All the reſt of my perſonal Wieder v. Sher & al. My. 290, 
© effate I give to my executors, in tru/i to employ to 

© ſuch charitable uſer, as by codicil I ſhall appoint.” 

\fterwards, by codicil, taking notice of the will, 

he directed © the reſidue to be applied to ſuch uſes as 

© he by codicil ſhould appoint,” and died without 

naking any appointment. The king ſhall not have 

the diſpoſal of the truſt, as of a general charity. | 


6. One ſeiſed in fee of a manor, granted a rent= M. 1732, cor. King, C. 
barge out of it for a charity towards the ſupport A e RN. 


df ſeveral poor old men, and \afterwards the 1 3 8 


ounder of the charity granted the ſame manor to. 
S. and his heirs, and died. The queſtion in 


his caſe was, Whether the heir of the grantor of 
uy e Charity, or the grantee of the land, ſhould 
be ominite ' theſe men ? Per cur.— The heir of a 
be grantor ſhould have the nomination, the ſame | 
cs eing incident to the founder (a) and his heirs, or (=) ND, Eden v. Foſter, . pb. 
nn > thoſe whom he ſhould appoint. When the Wes 326. Adorney-Cenciat 


ands were granted away, the rent-chatze, a thing 1 


independeut 


9 . 9 
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independent and collateral, did not paſs therewith 
like a rent-ſervice, which is incideat to the. rever, 
ſion; whereas, this being - a rent · charge and i 

(% A men founds » charity fee, had no reverſion (5), But foraſmuch as the 
for 2 2 — ee and awry the land ys gre you! 
nite the objetts, bur may Of 60 years enjoyed the nomination of the obj 

— 8 — to the chariry, the court would not diſturb am 

nomination, or by mating u thing that had been done, but allowed them al 

r payments they had made to the poor of their 

time as the founder, &c. OWN nomination. | | #4" 
—— Dr Per Lord Parker in Attorney-Oenetel v. Leigh, 
T. 1721; 3 P. Wms. 146. (a.) | | | Kt 
Vide Attorney · General v. Lenne 2 Veſ. 330, where Sir X. P. Arden M. N. has commented os 
both theſe caſes. x 


30 Nov. 1735, cor. M. R. 7. 7. S:, by will, dated 22d March 1714, gow 
Dey Ta. v. Arorney. General all his real and perſonal glatt to truſtees, their hein 
4 25. 4 . 4b, f. fl id. Oe. in truſt to pay the produce thereof to his rijece 
A, for life; remainder to the ſon and ſons of 4. 

remainder to the daughter and daughters of 4. 

remainder to ſuch of his relations of his mother's fit 

who were moſt deſerving, and in ſuch manner as thy 

ſhould think fit, aud for ſuch charitable uſes and pur. 

poſes as they ſhould alſo think moſt proper and cone 

nient. One of the truſtees declining to act, A. the 

niece brought her bill in Mich. 1915 to compel 

him to act, or to transfer the truſt, as the court 

ſhould direct; and he refuſing to act, the court 

decreed him to aſſign the tryft as the Maſter ſhould 

direct, and accordingly he by leaſe and releaſe al. 

ſigned and conveyeil the premiſes, with the Ma. 

ter's approbation, to r perſon in truſt for the 

uſes of the ſaid will. A. the niece died without 

iſſue in 17323 and on a bill brought by the teſts 

tor's relations on the mother's fide to have their ſhar: 

of the ſaid eſtates, and on a croſs bill brought by 

the Attorney-General to have the ſame applied to 

ſuch charitable uſes as the court ſhould direct, the 

Mafter of the Rollt held clearly, that the /imitatin 

over of the perſonal eflate was good, and that the 

power given by the will to the truſtees of diſtri 

buting the teſtator's eſtate as they thought fit, wa 

at an end, and could not be aſſigned over; and that 

therefore the power of diſtributing the ſame 4 

volved on the court ; and he directed that one half 

the ſaid eflates ſhould yo to teflator's relations on i! 

* mother . fide, and the other half to charitable uſer; tht 

(%) Ru. if t ſhou'd not be known rule that equity (a) is equity, being (as be 
equality # ſaid) the beſt meaſure to go by. He ſaid he hal 

no rule of judging of the merits of the teflator's 1* 
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8. L. by will gives to Bread-fireer Ward 200 f. 23 Jan. 1747, cor. Hardw, C. 
ccording A Mr. —— ' will. Lord Hardwicke Le an. v. Aitornq - ener, 
ould not allow of parol evidence to explain the man 
eſtator's intention when there is a MD only; but 

ecreed the er this caſe to be diſpoſed of in 


b uch charities as the alderman for the time being TOS 
yy and the principal inhabitants ſhall think moſt beue · | ee! 


cial to the ward. 


= Na; Where a perſon is mentioned by a nick-name, or where two perſons have the fame chriſtian 

2 nd furname, parol evidence has been admitted to aſcertain whom the teſtator meant, but never where 
they WWW be name is left entirely in bank. P21 | 
ur. | | : 

— 9. A doubt ariſing in this caſe, Whether the 23 June 1741, cor. Hardw. C. 

the onor of a charity intended the capital ſum to be -General -— 

mpel NMiſpoſed of or only the intereſt and produce, Lord 92 

-ourt ardwicks ſaid, he did. not know an inſtance, 

doun here the court of Chancery in any caſe of charity 

ould ad taken upon itſelf ſuch an arbitrary diſpoſition 

e al. Nes to confine it to a gift of the intereſt and produce 


only, when there is no more certainty of the 
onor's giving the capital than the intereſt, but it 
s left quite oþſcure and in the dark. His lordſhip 
lirected the Maſter to inquire who came under 
he deſcription of the donor as proper objects of 
. i | 

10. George n by will gave the intereſt of 17 Nov. 1562, cor. M. R. 
200 J. bank bes eb 2 of Saint r v. Olarkes 
anard, Shoreditch. Upon a bill to eſtabliſh the N 
harity, it was inſiſted by defendants that the he · 
quelt was void for uncertainty in the deſcription 
pf the perſons to take. Sir Themas Clarke, M.R. 
aid, the court forms a judgment upon taking all 
he gircumſtances into conſideration, and inclines in 
avot of the diſpoſition ut rer magit valeat. In Attars 
ey-General v. e, 18 July 1728, a legacy was 
den to the poor. There were no words in the will 
ich diſcovered what poor he meant; but it appear- 
vg that the teſtator was a French refugee, the court 


Vor. II. 


by: Cn Charity and Charitable-Uſes, 5 . 
| direQed the to be given * refugecs, 
In Attorney-General v. Brown, 18 November 1749, 
the words were very general, but his Honor did tre 
not mention them. at 
The words in the preſent caſe are not ſo uncer. in 
tain as in thoſe cited. The word inhabitant bean of 
a very general ſenſe, and may extend to every body 
living in the patiſh ; but, as it could not be in- qu 
tended that the poor inhabitants which are relieved we 
by the pariſh ſhould have benefit by this legacy, Bu 
which in effect would be giving to « rich, and he: 
not to the poor, his Honor declared that the di. qui 
- tribution of the legacies was to be confined to the up 
poor inhabitants of the pariſh of Saint Leonard, the 
Shoreditch, not receiving alms, and ordered a ſcheme the 
to be laid before the Maſter for ſuch diſtribution, be 


27 Nov 176+, cor. JI. R. bf o. 11. E. X. by a codicil gave the reſidue of his , 
Waller v. Childs, Anl. 524+ perſonal eſtate in truſt, for the augmentation of 
| the charitable collections for poor diſſenting miniſter: 
of the Goſpel in any counties in England, to be 
paid to the treaſurers of ſuch charitable ſocicticy, 
” or fund, as the major part of his truſtees ſhould 
appoint. 'The executors, by their anſwer, ſtated, 
that the proteſſant diſſenters in this kingdom are 
diſtinguiſhed by the ſeveral denominations of Pre. 
erians, Independents, and Baptifts ; and that the 
iflenters of each of thoſe denominations, living 
and reſiding in and near town and Weſftminfer, 
have a ſeparate ſociety, conſiſting of perſons choſen 
out of their reſpective congregations, which ſo- 
ciety is called by the name of * The Managers of 
« the Fund for the Support of the Poor Diſſenting 
« Minifters of that Denomination in the Country:; 
and that there are charitable collections annually 
made at the meeting-houſes belonging to moſt of 
the ſeveral congregations of each denomination in Wi he 
and about the cities of London and Weſtminfier ; Wl ** 
and the money given at ſuch collections is con- Peg 
ſtantly and Ry carried to the ſaid fund, and **** 
paid into the hands of the treaſurer thereof for the WW ti; 1. 
time being; and that the ſame is diſpoſed of h © to 
the ſaid managers of ſuch funds, for and towards | 
the ſupport of poor diſſenting miniſters in the 1 
country, whoſe annual ſubſcriptions from their J be 
own congregations are ſo ſmall as not to be ſuſl- WJ hi 
cient, in _ caſes, to ſupport themſelves aud A 
families with the common neceſſaries of life ; and ng , 


alſo, for the relief of any extraordinary neceſſitou Wil any 


caſci 


8 «4 ö 1 


— 


- * * k , 6 tf . 
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caſes of ſuch poor miniſters and their families as | 

may occaſionally -ogcur z and they have each a 

treaſurer, who takes minutes of their proceedings 

at their ſeveral meetings, which are fairly entered 

in books kept for that purpoſe, as alſo the accounts | 

of the diſpoſition of the ſaid charity. P 
On hearing the cafe upon the Maſter's report a 

queſtion was made, Whether the charity bequeſts 

were not void for uncertainty in the deſcription ? 

But the court was clearly of opinion, without 

hearing the counſel for the charity, that the be- 

queſts were good upon the words of the will, and 

upon the evidence which was read in ſupport of 

the anſwer, and that they, were intended for. all - 

the miniſtry in general; and ordered the money to | 

be paid to all the treaſurers of the three denomi- 

nations, upon the truſts of the codicil. 

A queſtion was made by the court, Whether 

they could marſhal aſſets in favor of the refiduary 

bequeſts, by directing the leaſeholds to be applied 

in the firſt place in payment of debts and legacies, 

in order to leave the reſt of the perſonal for the 

benefit of the charity, But it was given up on the 

part of the charity, upon the authority 2 the At- FRE 

tornty-General v. T. a tt eneral v. 7 614. 

E yndal (a). Attorney - General v 7 — 


12. This caſe was on a deviſe generally of lands 7. 177%, cot. Apſley, C. 
in truſt to be ſold or mortgaged to T7 ebts, Cc. An- Cc v. Herrich and 


and the overplus money and rents o meſſuages ( — — 


remaining unſold, to be applied to charitable and — 1 & — — 
pious uſes generally. Upon an information to have a — 
the truſts of the will carried into execution, Lord > — 


Chancellor ſaid, He was inclined in favor of ported in Ambl. 228.), as alſo 


e the heirz but the authorities were too many 2 ct in 1743, where it was de- 
« and too ſtrong to contend with (a).” But that — — 


he would apply to his majeſty for his 105 manual „ might diſpoſe of a legacy of 


0 *« 4001. 38 he ſhould think fit.”? 
as Lord Nottingham did in al Ve 775 Lord — alto read 


Peacock, 27 Car. 2. (b) ; a note of Attorney-General v. 
Peacock, from Lord Nottingham's book. Lord Nottingham had determined, that 4“ although ic was 
* uncertain to what poor the charity in queſtion ſhould be applied, his majeſty might diſpoſe of itz” and 
his lordſhip, on u ſecond hearing, in 28 Car. 2, ſaid, 4 no objeQion to the uncertainty of the object 
fort the king may appoint.” 2 


13. Archbiſhop Becker (int. al.) gave 10001. H. 588, cor. Thurlow, C. 
J per cent. Bank annuities to his truſtees, for eſtab- 2 TY 8 32 of 
lilhing a biſhop in his majeſty's dominions in 6 IG 
America, and alſo 1000 J. to be laid out in repair - | t 
ing parſonage- houſer ; and teſtator ordered, that if 
any charity to which oY given a legacy ſhould 
2 no 


$ Ca -- Charity-and Charitable Uſes, f 
3 no longer ſubliſt, ſuch legacy ſhould fall into the 
refidue. It was admitted that a gift of money t 


TS build on land already in mortmain was * 


(% Yide 4 Bre. Ch. Ca. 444. law (a) z but by the defendant it was infilteapt 
(u.), Attorney Generale. Pio ag to the other legacy it muſt fall into the reſdue 
of Oxon, Brie ye. 25 2 void legacy, chere being no Ubehboed of 
Hutchinſon. Attotney-Gene al biſhop in America. Sed per rd Chancellor — The 

u atment e p 3 und wich 
| reed . ſelection of objects for the other 
ö legacy, propoſals muſt be laid before the Mate 


5 of objects proper. Referred accordingly. 


M. 1590, cor. Thurlow, C, + 14, Where a charity is ſo given, that there em 
Atterney-General v Oglander, be no objects, the court will order a different 

3 bro. cb. 4.166. ſcheme; but not where objefs may (though the 

: | do not at preſent) exiſt. | 


M. 1790, cor. Thurlow, C. 15. A truſt for the advancement of Chriſtianity 
Aiterney-General v. the City F among infidels in America —_— objects (from 
i 


- eg. there being no infidels within the limits intended) 
See this caſe ſully tated, ante, muſt be appointed de nowe. In the preſent caſe it 


1. 4. pl. 5+ : was referred to the Maſter to lay a new ſcheme 
| before the court. | 5 


SEC. 6. In what Caſes Equity will con: 
trol a Deviſe to a Charitable Uſe or 
any Eleemoſynary Appointment; hoy 
far the Words of ſuch a Deviſe ot 
Appointment ſhall be conſtrued to ex- 
tend; and where the ftri& Letter ol 
the original Gift is capable of Mit- 
gation or Variation: And herein ef 
the Doctrine of Cy pres. © 
Þ. 1682, cot, Finch, Cc. 1. MO agreement of pariſhioners to whom 


v. Ballet, 1 Vern. 42. charity is given can alter or divert it to 
A. r. 99. Ps. other uſes than ſe expreſsly limited by tbe 
donor. 1 | g 


| P. 3682, me, E . 2 The court in this caſe refuſed to mibigute 0! 

- efftorney-Genera! v, 1 win er the terms on which a lectureſhip was foundei 

et Ver gs. 2 Ef. in Cambridge for reading in polemtical or caſufic 

Ar. 99. fl. 5+ divinity, though no oppoſition was made to the 

a ä application. The conſent of the heir cannot altc! 
- the diſpoſition made by his anceſtor. 

* J | 3. One 


”,- 


66. Hoi furdontrolied fn Era Nc in: of Cy pres. C—a 8g © | 


2 £q. Ar, 192+ pl. 9. 


e ſame town; 


4 F. made his will, giving 500. t the charly- 
ht « ſchool,” and ſeveral pecuniary legacies to his | - 
mw Poor relations and died. The execytors inſiſted 
on the want of aſſets. Lord Chancellor ſaid, that 
though the free-ſchopl be a charity-ſchool, yet the 
. charity. ſchool for boys and girls went more com- 
en only by that name 3 and as the teſtator was fond 


of the latter, and declared he would leave them a 
legacy, therefore that, and not the free-ſchool, 
was entitled thereto ; and ordered the legacy to be 
brought into-court with intereſt from the end of 


ſro the year after the teſtator's death: and in caſe of 
ded) a deficiency of aſſets, that all · the pecuniary lega- 
iſe it ces, as well that to the charity as others, ſhould 


\eme WH abate in proportion; for though the Romgns pre- 

ferred a pious or charitable legacy to others, yet 

our law does not; they being all but legacies, and 

equally intended by the teſtator to be paid, it 
on · ¶ vould be hard that one of them, by being preferred, 
8 ſhould fruſtrate all the reſt ; beſides all the other 
* 0 legacies being to ſeveral of the teſtator's poor rela- 
10 BY tions, they are charities alſo *. And becauſe it was * PidtCafe of Cardon-Yoiſe 
or {WM objeed, that on the failing of the charity-{chool, 1 _ — 2 
the charity ought to revert to the founder, there- * v. Robins, 2 P. 


x fore in ſuch caſe his lordſhip gave liberty to the Was. 25. Maſters v. Maſters, 
10 parties to apply again to the court. . = — Tow v. Aul- 


of 4. Sir Joh Walter founded a leAtureſhip, at P. 1720, cor. Parker, C. 
Churchill, with a ſalary of gol. per ann. charged P. , Sir Join wen 
upon his lands to the leQurer, fo Jong as he fbowd i 44 fl ll. 

attend the charge of diligent * once every  _- 

m 2 Sunday, winleſs hindered neceſſity ; and when the eee « 

f leureſhip Haul be void by death, removal, or other F. C. 198. 

a departure, then the truftees were to appoint a new | 
lefurer, The plaintiff in 1701 -was appointed 

eurer by the truſtees expreſely for the term of bit 

ded 2 7 4% but being much in debt, about a year 

„aud an afterwards he went away, and was 


Paco! | 
chaplain to a regiment in Spain, and continued many . * . 
- years abroad. In +710 the truſtees. appointed 7.6. . 
lecturer, and in the deed of appointment they re- | 
One G3 cited 


| Attorney-General v. Middleton, © on the land from May to Auguſt,” extends to 


- Charity and Charitable Uſes: $6. 
re, and that u appointed. G. 
lecturer. Plaintiff's bill was to have an account 
of the proſits and ſalary of lecturer, &c. - Firk 
point was, If the trufteer could remove the plaint 
from the lecturgſbip for going abroad, and not per, 
preaching there every Sunday, and appoint a new 
leflurer in his room ? Secondly, admitting they had 
a power to remove him for abſence, if defendant; 
| the truſtees ought not to account to the plaintiff for the 
s of lefturer to the time that the new lecturer war 
appointed! Parker C. was of opinion, that defend. 
ants employing another perſon to preach in plain. 
tiff's abſence, acted therein as hit agents and not a: 
truſtees of the charity, and ought to account for the 
by hi of the leQtureſhip, deducting what was paid 


P * . 8 . 
86 N | N 
% 
* — 
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» * 


him for ſupplying the plaintiff's place in bis 

abſence: whether the appointment of the new 

lecturer was good or not, yet defendants having 

paid the whole ſalary to 7.6, will diſcharge them 

againſt the plaintiff as his agents in procteing a 

, | Proper, perſon to preach, and to do the duty for 
the plaintiff. Upon taking time to conſider if the 
ntment of the new lecturer was good, (which 

Lord Chancellor at firſt doubted,) his lordſhip held 
it was, and ſaid, the leQureſhip was not void by 
the 1 8.5 14 Car. 2. c. 4. for not reading the Com- 
mon Prayer (a); for that act inflifs a penalty, but dle 
not make the lectureſbip void ; but the lefureſhip wa: 
void by plaintiff*s abſence ; and the neceſſity of abſent- 
ing himſel 2 reaſon of his debts was not the neceſſity 
intended by the. to be an excuſe for his abſence; 
and though he was declared lecturer apy for 
life, yet he is ſubjef to the terms impoſed by the 
under; for the truſtees cannot alter the terms 
and nature of the truſt ; and the firſt appointment 
is ſuperſeded by the ſecond without any, other ad. 


| M. 1724, Cnet. 5. A grant of land to charitable uſes, vis. that 
Nannen. « as many of the inhabitants of the pariſh of 4. 
„, Attorney-General, 2 Atk.239. ag were able to buy three cows might feed them 


437. Dig. tit. w.3 11 | 
d c a ha; every inhabitant who has three cows. 


' Univerſity Cillege, Oxford, v. ry a 
Dr. Sepbent and another, aud profits, and to pay te tw perſons upon the pic ling 
4 £g+ Ar. 196. Pl. 17, cabs " x that 


—— — — 
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ſeveral annual ſums of 300 1 their antes 
the ten years, five of which years at 

5.2 on ator” wil that his 3 travel 

abroad for their better improvement : this charity 


was to continue for ever, and the Archbiſbop of 


in Equity—Doftrineof Cypres.C—a 87 
that were members of Univerſity College, Oxford, the 


1 Mk. 358. | 
Caſe en Dr. Radciiffe's Will. 
rounds & Rud. Law, 3% 
pl. \- $. GC. is Rated thus: Dr. 
R. 


by his will alſo gave $59 of money for building his — ſp:ad in England 3 
fellows chambers in Univerſity College, and deviſed 
the reſt of his eflate to the ſame college. About the 


year 1725 Doctor Stephens was elected to be a tra- 
velling fellow; and ofter he had continued a fellow 


five years, and had received the | flipend without ever 


going abroad, upon pretence of bad health, in 1730 be 
reſigned his fellowſhip to the Archbiſhop of Canter- 
bury and another truſtee, who accepted his reſigna- 
tion, In 1735 an information was filed againſt 
him, ſuggeſting a fraud upon the will of the teſtator, 
and praying that he might repay to the college the ſum 
of 15001. which he had wunjuftly received, having 
never deſigned to travel ; and alſo ſugge/ting that the 
teflator intended Bis fellows ſhould live in their cham- 
bers, and keep them in repair, whereas Doctor Kidby 
(another of the te/lator's fellows, and alſo a defendant) 
lived altogether out of the college, and ſuffered the cham- 
bers to go out of order. The information therefore 
alſo prayed that Doctor Kidby might be injoined from 
letting his chambers, and that he might be obliged to 


put them in repair. There was proof that Doctor 


Stephens was in a languiſhing way, and had oſten 
ſpoke of going abroad according to the teſtator's 
will ; that he had ſtudied very hard in England, 
and made a great proficiency in the ſtudy of ↄhyſic, 
and. there was no evidence "of the relators to the con- 
trary, Lord Chancellor Hardwicke ſaid, he would 
by no means do any thing to invalidate ſo noble an 
inſtitucion as this ; it is undoubtedly admirably con- 
trived to the end it was deſigned for, and deſerves 


ve 
one ſo choſen, and ftudied bere 
according to the directions of the 
wil, and for that time received 
his ſalary z but after, he did not 
go abroad on account of his III 
ſtate of health 3 and thereupon, 
in 1730, he reſigned to the truſ- 
tees, who accepted his refigna- 
tion, and in 1735 choſe another 
in bis room. I be information 
was exhibited againſt the defend- 
ant, that he might account for 
five yea:s” ſalary by him thus re- 
ceived, Mr. Fazakerly, for the 
defendant, argued, that in a lata 
caſe, which came before the Houſe 
of Lords on an appeal, their lord - 
ſhips were of opinion that tne 
wo-d maintenance included educa 
tian; and therefore, though that 
word was uſed in the preſent will, 
education muſt be intended by it 
as implied : he alſo argued, that 
when the defendant had ſpent helf 
his time in his education bere in 
England, and was prevented by 
ill health from going abroad, and 
therefore had reſigned, and his 
reſignation accepted, and another 
choſen in his room, he ſubmitted 
it, that the preſent bill muſt be 
thought, an unreaſonable one. 
Lord Chancellor was of the ſame 
opinion; and faid, the name of 
the caſe cited was v. Auſ⸗ 
tir, 4 Bro. P. C. 186.; fo diſ- 
milled the information. Gro. & 
Rud. cices 2 Ju. Eccl, 157, 8. 


all the encouragement a court of juſtice can give 


it; but in this, as well as other caſes, his lord- 
ſhip ſaid he muſt govern his judgment by the 
eſtabliſhed rule of law and equity. There are three 
things proper to be conſidered in this caſe; 1ſt, 
What Doctor Radcliffe's intention was; 2dly, If 
Doctor Stephens had complied with it, and if he 


had not, whether the relators are entitled to reco- - 


ver back the money paid to him. It muſt be ad- 
: G 4 1 mitted, 


88 


C—a 


ol thoyeſtator's eſtate) are entitled to it. That by 
| the will of Doctor Radcliffe his fellows were to 


- the latter part of their time; and, though they 
' were to travel ſome part of their time, yet his 


| was the only thing that Doctor R. had in view, 
- which is impoſſible, for it was to be for their better 


maintenance, and if, as it may happen, a fellow 


and that it was fruſtrated by a bad ſtate of health 


Charity and Charitable Uſes. $6. 
mitted, if Doctor Stephens has forfeited his an. 
nuity, the relators (who are entitled to the reſidue 


travel five years, is very plain; but the time when 
js not fixed; and, as their travels were to be for 
their better improvement, i. e. after they had loid 
a foundation of learning at home, it is moſt natural 
to ſuppoſe that he deſigned they ſhould travel in 


lordſhip could not think they were to travel at all 
events, upon the penalty of forfeiting whatever 
they had received from the charity; to make this 
neceſſary, it muſt be ſuppoſed that their travelling 


improvement, Beſides this benefaction is for their 


ſhould be diſabled from travelling, and he ſhould 
without any fault in him be obliged to refund what 
he had conſumed in his maintenance, that would 
be exceeding hard. It cannot be ſaid that Doctor 
Stephens has complied with Doctor Radeliffts in- 
tention, for he has not been abroad ; but then it 
comes to this queſtion, Whether he has given a 
reaſonable excuſe ? the loſs of ſight, underſtand- 
wg, and ſuch like viſitations, would be undoubt- | 
edly good excuſes ; but it is urged, that Doctor 

Stephens's intention was originally fraudulent ; that 
he deſigned from the brit to put five years ſalary in 
his pocket, and then to throw up his fellowſhip with- 
out going abroad; and if ſuch a caſe had appeared, 
as it might have been made out by circumſtances, - 
his lordſhip could have made no ſeruple of decree- 
ing him to account; on the contrary, Doctot Ste- 
phens's deſign of going abroad is proved by him, 


and a decay of nature; how fit he was to go abroad 
does not appear; but as the relators have not 
examined at all to this point, nor endeavoured to 
ſhew him in a capacity to take a voyage, his lord- 
hip ſaid he muſt rely on the evidence that is given 
for him; beſides, in the will, the wordt are not 
conditional, but only directory; and if at law A. 
Jp2uld promiſe to pay B. 3001, a-year ten years, 
and B. ſhould engage to go abroad for 2 years of the 
ten, though B. ſhould nat travel, yet A. without pay- 
nent of the whole ſalary, could not upon ſuch executory 
Rs, contrat?, 


— 
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his caſe it is A . very ſtrong ar- i | 
gument, that the truſtees of the charity, as nw K ; 
Panding in the place Ductor R., * have accepted the 
defendant's refignation, which muſt be ſuppoſed to 
„ done upon ſome reaſonable foundation. His lordſhip 
ade thiir aft as the judgment and at Doctor 
R. himſelf. Suppoſe a patron wpon preſenting to a 
church ſbould take a bond from the parſon to refide there 
or three years, if he fhiuld fo long live, and 
he ſhould afterwards aſſent to the parſon's refignation, . 
would not this act of his diſpenſe with the confi- 
deration ? In the ſame manner the truſtees have 
diſpenſed with the obligation that Doctor Stephens 
lay under to go abroad, ſo that as to him the in- 
formation _ be 8 ms colts (a. . The bill was ified 
As to Doctor Kidby, as a fellow, he is proprietor ts in regard ti 5 
of his W may uſe them as other fel - *. br qo Rk . 
lows do; be is a member of the college, and the tinuance in the college. 
court has no buſineſs to give any ditections how 
he ſhall employ his chambers there ; ſo the in- 
formation as to Doctor Kidby was likewiſe diſ- 
miſſed. . eee | 

7. M. V. having by will left ſeveral ſums of M. 1778, cor. Herde. c. 
money to be diſtributed in charity at the diſcretion N . 
of his execators, he named three perſons as ce 356. 8 
cutors, one of whom died before the information 
filed. This is not a bare authority, but coupled 
with an intereſt ; and the nomination of the objects 
to partake of the charity ſurvived to the other two 
executors (a). But though this is ſuch an antho- (=) with reſpect to noted 
rity coupled with an intereſt as would ſurvive, yet it . and powers coupled with 
u fo far a truſt, that in cafe pf miſbehavior the n 
court may interpoſe; for it muſt be allowed that 
the court has a particular, free, and extenſive juriſ- 
diction in the caſe of a charity, and is not ned 
to the ordinary methods of proceeding as in other 
caſes. The executors could not divide the charity 
into three parts, and each nominate abſolutely; for 
the determmation of the p of every objet᷑t 
was left by the teſtator to the direction of all the 
executors. Bo much of the information, there- 2 
fore, as ſought a ſpecific performance of a pre- (% This was was faid to be 
tended agreement to that purpoſe, was diſmiſſed the rt intance of ſuch a direc. 
with coſts, to be paid by the relatars (). de.. Ambler does not no- 


8. The corporation of N. in 1684 leaſed to truſ- 6 Aug. 1740, cor. Harew, C. 
tees for ooo years to make improvements, in -G v. Lord Gower, | 


9 Md. 224. 
truſt Barnard, 145. 152. 


bother uſes whatſoever. "Lhe corporation continued 


* 


Mar. 1740, cor. Hirdw. C. 
3 1749, 


v. 
n 14. 218. 
Caſe of M.. Eldridge's Will, 


| ſerved, and the court made a decretal order, con- 


(a) Lord Chancellor, in 

_ nouncing judgment, ſaid, This 
order would not have been made 
if it had been fully conſidered, 


7 


the rents and profits to the maintenance of a mi- 


of that land, to the ſame charity, and 2501. to the 


ſcheme, part of which was to conſider in what 


' tenants in common, after whoſe death a bill was 


in this caſe, for that holds in caſes where then 


Charity and Charitable Uſes, $6 
truſt to permit the corporation, &'. to diſpoſe of: 


niſter and relief of the poor inhabitants, and to no 


in poſſeſſion, and made orders until 173 $5. and the 
leſſees did not intermeddle therewith : in 1735 the 
executor of the ſurviving truſtee aſſigned the ary 
Lord Chancellor refuſed to eſtabliſh the term a. 
figned by the ſurviving truſtee, but eſtabliſhed the 
charity which had continued and been complied 
with from the making of the leaſe; for ſuch long 
uſage, he ſaid, was an evidence that there was the 
like claim before the leaſe was made, as there wa 
no evidence to the contrary. Yeo 


9. J. E. made a conveyance of a real eſtate for 
the benefit of a charity; ten days after he made 
his will, by which he gave 3000/., the exact value 


ſame, and deviſed the eſtate to A. and B. as tenants 
in common. After his death, a bill was brought 
for a general account, and for the direction of the 
court for the ſettlement of J. E.'s eſtate under his 
will. The court directed the Maſter to receive a 


way the money ſhould be laid out, and a perpetual 
fund created for the charity. The Maſter reported 
a ſcheme. for laying out 3000 “. in the purchaſe f 
the deviſed lands, and the 250/. in other lands for 
building a charity-ſchool.— The cauſe was ſet 
down for the charity to be heard on the matter re- 


firming the Maſter's report (a), that the ſcheme 
ſhould be approved of, and the other matters 
therein carried into execution, none of all which 
was oppoſed, but acquieſced in by A. one of the 


COB HO gglg rsa ses rasen 


filed on behalf of the charity, to have the pur- 
chaſe carried into execution. B. the other tenant 
in common was dead, having ſettled the eſtate on 
himſelf in tail. A queſtion then aroſe, Whether 
the parties were entitled to carry this purchaſe into 
execution by the aid of a court of equity? Lori 
Chancellor— The general rule certainly is, that thi 
is decretionary in the court, but that will not hold 


may be an election of two remedies, either in equit) 
for a ſpecific performance, or by action at lav 
Here there can be no remedy at law, all — 

| x ct 


Ul 


ts 
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under the acts of the court from the former de- : 

cretal order. So that if the court does not c X | 

it into execution, it cannot be done at all; yet 

there are ſtrong and material objections, the court 

ought not to do it. Lord Chancellor could not 

ſay this was ſtrily contrary to the proviſion of 

the ſtatute of mortmain z the firſt clauſe of which 

was intended to relate to gifts or-conveyances to a 

charity by way of donation. The legiſlature did 

not intend abſolutely to forbid all kinds of pur- 

chaſes of lands for the benefit of a charity, but 

has put them under ſome reſtrictions. The proviſo Queen Anne's Bounty is for 

was inſerted in the Houſe of Lords upon mention — poor | vicarogzy by 

of Queen Anne's Bounty, which could not other-? 3 

wile bave gone on; the ſtatute was not intended 

to prevent the execution of charities then already 

eſtabliſhed, in fevr-ral of which the funds were 

veſted in truſtees, to be laid out in land, (particu- 

larly Dr. Radc!:ffe's — | but to leave them 

open, and reſtrain their future increaſe, that it 

ſhould not be in the power of any court or perſon 

to direct ſubſequent gifts to be laid out in land. 

Lord C. faid there was ſomething in this caſe 

which might make a great opening to evade the 

act, although teſtator might not have intended any” 

ſuch fraud. But if ſuch a precedent were made, 

it would be followed by any perſon who knowing 

that if he died within a year after the conveyance, 

the act would make it void, might give the exact 

value thereof in money the ſame way, and then the 

one to be laid out in the purchaſe of the other. 

Though the ſtarute of mortmain was mentioned 

as a barbarous act, his lordſhip ſaid ir was quite 

otherwiſe it prohibits not charitable foundations, 

but only reſtrains the method, leaving the diſpoſi- 

tion of perſonal property entirely free. The par- Yide Durtour v. Metteus, 

ticular views of the legiſlature were two: firſt, to W 32%. | 

prevent the locking up of real property from being 

aliened ; and ſecondly, to prevent perſons from 

being impoſed upon in extremit to give away their 

lands from their families, by which perſuaſion the 

popiſh-clergy got half the real property of the king- 

dom into their own hands. As tothe other view, his 

lordſhip ſaid it was of the laſt conſequence to a 

trading kingdom, to which the locking up of land 

was a great diſcouragement ;z that indeed had not 

its due relation to the ſtatutes of mortmain z for } 

ervices to the crown were more regarded, and 
therefore 


* 
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5 | | thehefore the reaſoning of producing that act wa 

more like the political ing relating to the 

ſtat. of Weftm. 2. of - entails, With that view of 

the legiſlature, it would be inconſiſtent if the court 
* ſhould decree the order made on the Maſter's 

ort, to be carried into exeeution in the — Þ 

«+ Where ſuch a charity is created de novo, it 

is the better rule to lay it qut in ſome perſonal 

ty, for which the funds are convenient, af. 

ording commonly a better and readier income than 

land; and his lordſhip obſerved, that fo early as 

IS ck ded the third century laws were made by one of the 

F firſt Chriſtian emperors to prevent the miſchiefs of 

mortmain. The eſtate in this caſe was deviſed to 

tenants in common. The ſhare of one of them 

was gone over to his iſſue in tail, an infant, againſt 

whom the court could not make a decree z neither 

could the court make ſuch a decree if he had been 

of full age, for equity cannot compel the execution 

of a contract in the lifetime of a tenant in tail, for 

the purchaſe of lands, and that he ſhall ſuffer a 

recovery. The preſent was, not, the caſe of a pri- 

vate perſon, but of a charity, and the court would 

not decree the money to be laid out in the purchaſe' 

of. an undivided moiety of an eſtate, obliging the 

charity to become tenant in common with a private 

perſon, whereas the reaſons for laying it out in 

this caſe were to have it entire. The preſent eſtate 

was inconvenient and entangled, and not for the 

benefit of the charity. Lord Chancellor ſaid, the 

only mode to carry the purchaſe into effe was by 

a private act of parliament, enabling the infant to 

3 convey ; if the parties meant to apply for ſuch an 

| ; act, cauſe ſhould, ſtand over, otherwiſe the 

information muſt be diſmiſſed. 


; Þ vow ot hn _ ROO: C. 10. OS by will, deviſed the remainder of his 
, Attorney-General v. Whorweed, real and perſonal eſtate to Univerſity College, and 

— a4? Sal. a codicil annexed particular — Viz. B22 

| there be a ſenior fellow of the college, a divine, 

of the age of 40, and of good repute, he ſhould 

be the poſſeſſor of all his (teſtator's) eſtate and the 

furniture of his houſe at Denton, to keep it in 

repair, not to fell timber without conſent of the col- 

lege, to live hoſpitably, and ſometimes give enter- 

tainment to the ws to diſtribute * cordials and 

s to them when needful, to give them ſome 


1 85 and pamphlets of good morals dl iſ 
*. a 11 | 


* 


to 


e 
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and to give an annual entertainment to the fel- 
lows: if he prove diſſolute, then the election to be 


void, and another proceeded to. Objected that 


the deviſe in the teſtator's will did not amount to 


a charity, but a truſt only. Lord Chancellor—lf * 
—_— 


is no charity, there is no ground for an 
information in the name of the Attorney- 


3 
for ſuch can only be ſupported on the ground of a 


charitable uſe. His lordſhip would not determine 
if the deviſe in queſtion was a charity, but left it 
to go before the court on its own circumſtances. 


His lordſhip ſaid, the eſtabliſhment of ing is 


a charity, and is ſo conſidered on the ſtatute of 


Eliz. A deviſe to a college generally for their 


benefit to increaſe the foundation, and advance 
the ends of the inſtitution, to augment an head- 
ſhip or fellowſhip, or found a new one, is a laud- 
able charity, and therefore they were excepted our 
of 9 Geo. 2.; but the preſent is not a deviſe for 
academical collegiate purpoſes, but only to eſta- 


bliſh ſomebody to live in teſtator's houſe, and make 


his eſtate unalienable ; apparently anſwering no 

either to the college or the public. It is ne- 
ceſſary, therefore, to conſider what may be the 
effect of this deviſe, and the conſequence of it as 
to any power in the crown to direct the uſes of a 
charity, improperly provided for in itſelf, and how 
far the teſtator's direQion of fixing a ſenior fel- 
low, and providing for him in this manner, is in- 
conſiſtent with the conſtitution of the college as to 
relidence, c.? for if ſo, it is contrary to the in- 
tent of the truſt, which was, that there ſhould be 
a continuing fellow of the college, not barely when 
he is elected. Then a guære will ariſe, whether, 
if the preſent is not a' good charitable uſe within 
43 Eliz,, it will ſtand as a deviſe to the college 
generally, us to a body capable of taking? That 


pres: C—a 93 


Vide Attorney-General v. Bax- 


Vern. 248, where Lord 


North held the truſt did not re- 


ſult to 


the beir, the crown hav- 


ing the power to direct in what 
manner the charity hould be 
applied. ' * 


will depend on the power they have to take in 


mortmain, and it is neceſſary alſo to aſcertain that 
power, that the whole may be before the court 
when the truſt comes to determined. The 
Maſter was directed to inquire into that fact, and 
— 1 9 the teſtator were 
conliſtent with the college fatuter,, and report 
accordingly. n | 

11. Where truſtees have power to diſtribute 
generally according to their diſcretion, without 
any object pointed out or rule laid down, the mo 


— 1750, cor. Hardw, C, 


r 


v. Miinwaring, 2 Vf. 89. 
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ge Ge 6 , 
of Chancery interpoſes not, unleſs in cafe of x 4. 
, Charity, of which the court have a general govern ſe 
ment and regulation. } . "44 ti 
re June 2754s cor. Hardw. C. 12. Deviſe of 3500/. South-Sea annuities to — 
Proveſt, Ge. of Edinburgh v. plaintiffs, to be applied to the maintenance of por - 
Aubery, Anbl. 23% labourers reſiding in Edinburgh and towns adja . 
cent. Lord H. thought he could not give any di- ro 
rections as to the diſtribution of the money, that w 
belonging to the juriſdiction of ſome of the court qu 
in Scotland ; his lordſhip, therefore, directed that ri 
the annuities ſhould be transferred to the appointees no 
of the plaintiffs, to be applied to the truſts of the ot! 
will, , tre 
26 July 1754, cor. Hardw. C. 12. John L in the reign of ueen Lizabetb, * 
b —.— — Fa ef —— 2 lends to defendants 1 Fus to employ 2 
3 the rents and profits yearly towards repairing and I en 
Caſe of Harrow and Edgew.re. amending the common highway from Edge ware to thi 
Reads, London, when and in ſuch manner as they ſhould WW ©: 
think fit; and if it ſhould happen that the faid 1 
highway ſhould be ſufficiently amentied or not o mh. 
require the whole profits to be laid out, then and 
ſo often the governors ſhould lay out on the road 
from Harrow to London the whole or ſo much as eſt 
ſhould remain after repairing the br. (eng road, rie 
The preſent information was grounded on the ex. 17 
penditure of thoſe profits on the Harrow which N co; 
ſhould have been all laid out on the Zdgewar: Wi 
. road, Defendants objected to the juriſdiction, to 
- which they contend proceeds only in caſes where 2 ¶ the 
charitable commiſſion could iſſue, and which in in 
this caſe could not, from the proviſo in 43 Elia. pre 
and that in a foundation of this kind, where no ſity 
| | ſpecial viſitor is appointed, the viſitatorial power ch: 
. Nat Caſe of Birmingham re ſults to the founder's heir (a). Lord Chancellor WW far 
School, 2 P. Wms. 325. allowed that defendants, by being made governon, ſta! 
were not viſitors; but as to the point-of juriſdic- uſe 
tion, the court had taken it otherwiſe than as in- eve 
ſiſted upon, and had interpoſed, as appears by 1 
. decree of Lord Elleſmere in 1611, e conſtruc- alte 
tion of that clauſe in 43 Elix. is, that where 4 eſt; 
college, hoſpital, or ſchool is founded, a ſpecial dyi 
viſitor appointed, or a viſitor by operation of law, apf 
the commiſſion by virtue of that ſtatute ſhould not col 
interpoſe. If, therefore, this information was for WW life 
the revenues of the ſchool, that objection might WW Do 
.ariſe ; but it is a diſtin charity from the ſchool, dyi 
collateral truſt; and upon that diſtinction the abort Wl tri: 


_ deers? 


\ 
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has proceeded. Yet his. lordſhip did not 


decree 
ſee what decree he could make upon this informa- 


tionz and he thought the founder intended to 
leave it in a t meaſure to the diſcretion of the 
gh not 22 if they acted 

ially or corruptly. The Edgeware road had 


had the aid of two turnpikes, . which the Harrow 


road had not; and it appeared in evidence that it 


was in very bad repair, His lordſhip ſtated the 


queſtion to be, i ys truſtees __—_ done 
rightly in thinking t geware 0 as 
— 9 — of the charity Sn 
other did? but how can the court interpoſe in con · 
tradition to the intent of the donor, which was 
to leave it in the ſound diſcretion of theſe judges, 
and where they act fairly a court of juſtice would 
do too much to control them; beſides it would 
end in a trial between the two pariſhes which of 
the two roads wanted it moſt. ugh his lord- 


ſhip would not make a decree, he would not dif- - 


miſs the information, but ſtill keep a hand over 
the defendants. : | 


14. In 1716 Sir George Downing conveyed his 
eſtate to rules to prevent dower, and then mar- 
ried. Afterwards, by will dated 2oth of December 
1717, he deviſed to truſtees divers lands, freehold, 
copyhold, and leaſchold, for ſeveral life-eſtates, 


with remainder finally in default of certain ifſue, 


T. „ cor. Y 
N 0 


v. Lady Down - 
"Ei al, Ambi. 580. 371. 
27 of Downing * 
on » 134. more * 
folly fared. 
Vide Attorney-General v. 


to the ſame truſtees and their heirs, in truſt out of Bowyer, 3 Veſ. jun. 714 to 731. 


the rents of ſaid lands to purchaſe the inheritance lp 


in fee-fimple of ſome piece of ground in Cambridge 

for erecting a college within that univer- 
ſity, to be called Downing College, and that a 
charter ſhould be applied for to incorporate the 
ſame; and when founded, that the truſtees ſhould 


ſtand ſeiſed of the lands to be fo purchaſed for the 


uſe of the collegiate body and their ſucceſſors for 
ever. | 

Teſtator died in June 1749 without revoking or 
altering this will, but by a codicil charged his 
eſtates with two annuities, All the deviſees for life 
dying without iſſue, the eſtates deviſed became 
applicable to the purchaſe of land to found the 
college. The rk wa all died in the teſtator's 
lifetime, The teſtator's couſin, Sir Jacob Garrard 
Downing, was his heir at law and executor, who 
dying and leaving Margaret his widow and execu- 
trix, ſhe claimed the leaſchold eſtates, and the 


which is another caſe on 


3 * 1 1 
e 


* * = 
Foy . 
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. freehold and copyhold were claimed by the fur 
viving heirs at law of Sir George Downing. "Thy 
copyhold lands had never been furrendered to th 
uſe of the teſtator's Will. A. Rar 5 
On an information at the inſtance of the chan, 
cellor, &c. of the univerſity of Cambridge, to cſtahi 
liſh the will and confirm this charity, it was ſet ſorth 

ST in Lady Downing's anſwer, that Sir G. ; 
Kern ; chaſed ſeveral freehold eſtates after the making 
1 bi will; that the whole lands were charged by 
$2 the codicil with two annuities, and that the per 
ſonal was not applicable thereto: That Sir J. G 
Downing found the eſtates in ruinous condition at 
the death of Sir G. and had laid out"36,000 J. in 
improvements that part of the lands deviſed were 
held under leaſe from King's College, and from the 
Dean and Chapter of Ely, tome of which Sir Gert 
had renewed, and ſome had expired in his lifetime 
fince making his will; and other of ſaid land 


had come to him only by mortgage. + 


The ſeveral points that 
OY jects of argument were as follow + - 
Avomey- General v. Hick. 1ſt, Whether the truſts were not lapfed by the 
1 W Ka 34+ Duke, 31. death of all the truſtees in the lifetime * 
Fineh, #45. Aterney-Generaly. teſtator (a)? e 
Sydet n, 1 Vetn. 224. were cited. * 
| | | 2a, Whether the deviſe for the erection of the 
college was a charitable uſe, and proteGed by 
43 Elia. or void under the ſtatute of mortmain ? 
| 3d, Whether the deviſe was within the 9 Gee. 2. 
c. 36. the will being of a prior date to that act, but 
| | | et toe having died ſince? And 
Vide Caſe of Sutton Hoſpital, 4th, (Which was the great queſtion in the cavuſe,) 
20 Co. 2. where it was held, that Whether a deviſe to a corporation not is «fe, and 
though the corporation being the exiſtence of which would depend on the wil 
in exiſtence, the purpo ng F 
a, the heir of the founder of the crown, (ſuppoſing it a charitable uſe,) could 
90 latereſt. be eſtabliſhed by a court of equity? 


1 


Beſides the foregoing, there were ſeveral ſubor- 

dinate queſtions; as, 2 
iſt. Whether the copyholds not ſurrendered to 

the = of the will paſſed by way of appointment ot 
not , ; 
2d, Whether the leaſehold renewed after the 
date of the will paſſed? . _ < 

3d, Whether the realeſtate was charged with 
certain annuities, in exoneration of the perſonal, 
or only as an auxiliary fund ? | 
(% Note; This point does not Ath, Whether the univerſity had any intereſt it 


ol 


| - - rk been lei iouſſy wat ſtake ſo as to ſuſtain the queſtion (3)? s 7: 1 


* 


(eh Notey Of this the court 


them to de trufts ſuch 
intended new college, 
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four principal points that aroſe: On 
* the firſt, ſome caſes were cited, which induced the 
ergt | 
time 


court to be of ppinion that the truſts were not 
lapſed by the 8. ts truſtees in the lifetime of 


he caſe of Burgeſs v. Wheat, where a deviſe was 


the teſtator. And Camden, Chancellor, ſaid, the 
death of the tru is immaterial, as there are 
perſons now. Jiving* that may apply to have the 
truſts carried into execution; and he mentioned 


executory, the heir was compellable to carty the 
ſts into execution 3 where thoſe truſts are me- 
itorious, the court always confiders the truſts as. 


the eriſting, though the truſtee is dead, 4 
| by On the ſecond principal point, the following 
f ſes were cited : In Porter's Caſe, 1 Co, 24. it was 
0. 2 


determined that a gift for the augmentation of the 


thin the ſtatute of mortmain z Dube, 74. 77. 81. 
83, 84. * 


. Carvel was cited, in which a deviſe not atteſted 
728 held good, being dated before the ſtatute of 
rauds, the teſtator dying after that ſtatute. 


he univerſity, that if the objection was founded 
hat there was no object in ofſe, it would hold in. 
ll caſes where a truſt is for a purpoſe: __ 


ecie,, but not in genere, and that the deviſe is not 
oid for want of a proper object; for the object is 
pointed out; it is a preſent deviſe upon an execu- 


Per Camden, C. The truſt of the charity in 
ueſtion ought to be carried into execution, in 
Vol. II. | L s caſo 


On the fourth and chief point, it was urged for See the 


er the licence precedes or follows the trult (d). fouadatlen. 


niverſity was a charitable uſe, and therefore not 


On the third principal point, the caſe of Carus, 


fully &a 
mala, 138. 


Mr. Yorke admitted that this caſe was new in b 


of trult eſtates or of uſes enccuted f (eh,. dent te clearly ſainte 


— — 


— his palat 
ted in 


Highm, on Mort- 


(d) Fide The caſes of St. John's 


ory truſt ; and being fo, it is not material whe- 64 Sydney C 


k 


If 


where the 
to their 


gf  C=a, 
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«caſe his majeſty ſhould grant a charter of 
4 2 licenſe to take the deviſed 
« premiſes in mortmain, the wilt having been 
eftabliſhed' by a decree, under which the heirs at 


law were at liberty to apply to the crown for that 


purpoſe, ' The freehold eſtates purchaſed by the 
teſtator after making his will, did not paſs by the 


codicil; the will not being thereby republiſhed, 


and the leaſes renewed; or run out after making 
the will and before the teſtator's deceaſe, did not 
paſs by the will, but fell into the refidue of his 
perſonal eſtate. The copyhold eſtates, not ſurren- 
dered to the uſe of the teſtator's will, deſcended to 
his heir at law. The annuities given by the codi. 
cil ought to be ſatisſied in the eu place out of the 
perfonal eſtate, and the real was only c 

therewith in caſe the perfonal was deficient. His 
lordfhip referred it to the Maſter to inquire the an- 
nual value of the premiſes deviſed to the charity, 
to enable the heirs at law to form a judgment what 
number of fellows and ſcholars could be main- 
tained by the entlowment; and they were to be at 
liberty to contract for a piece of ground within the 


| univerſity of Cambridge, whereon to found the 


college conditionally, in caſe the charter and li- 
cence ſhould be granted; and it being ſuggeſted 


that certain erections on part of the deviſed pre- 


Note; Under this decree Lady 


miſes were fo conſtructed as to be movable, the 
Maſter was to enquire into the nature of them, and 
ſtate his opinion thereonto the court; and alſo into 
the ſtate of teſtator's unredeemed mortgages, &. 


Downing and her repreſentatives acquieſced for upwards of twelve years, 


ard ſo well convinced was ſhe of the rectitude of it, that ſhe enrolled it herſelf, But in March 1787 
a bill of review was filed, but the demurrgr thezeon was never argued, with intent to appeal to the Houle 
of Lords; but no appeal has been ſince made, 


= 1778, Cor. Thurlow, C. 


«White v. White, 2 


G 1 57e. Cb. Ca. 12. 


15. Richard Holt bequeathed one half of the re- 
ſidue of his perſonal eſtate, which was conſider- 
able, to the Foundling Hoſpital, and the other to the 
&« Lying-in Heſpitatr and if there ſhould be any mart 
46 than one of the latter, then to ſuch of them as ile 
« executors ſhould appoint.” He afterwards ſtruck 
out the name of-the executor, and never inſerted 
another, and died in 1775 : the next of his kin 
took out adminiſtration, with this teſtamentary 

aper annexed, Lord Chancellor Thurlow ſaid- 
t ſeems if this had been a private legacy, and a 
ſelection of objects out of which the legatee wi 


to be choſen, it is allowed, that it would. be of the 


eſſence of the legacy, and it could not take pa 
unle 


+ S 4 , 8 3&5 A 7 p 4 * 
$6. How far controlled in Equity—Dettrineof Cy pres. 
unleſs there was an expreſſion of general favour to ; 
let in all the objects. His lordſhip thought, that 
in the caſe of abitics, this court derives a great 
latitude of authority from the extenſive nature of 
moſt charitiss, becauſe they cannot go upon the 
fame ſtrict rules which prevail in private caſes. 
But that is well refolved into the purpoſe and the 
mode. When the teſtator is willing it ſhall go in 
the largeſt extent, the court will follow his ;ntent) 
in marking out objects. His lordſhip wiſhed to 
follow this method in conſtruing the intent of teſ- 
tator. He had ſtated a diſtinction between chari- 
ties and private caſes, ſo as to lay down a latitude 
more wide than is to be wiſhed to be left to courts | 
of juſtice. In the Downing College caſe oe the dif. C » Ambl, 550. 57m. 
ficulty was, that when the anterior eſtates were 
ſpent, there was nobody to take the equitable do- 
> minion, and the queſtion was; Whether the analogy 
11 held between it and a legal eſtate, with nobody to 
— take, which deſcends to the heir at law till an ob- 
a” je ariſes ? Even in private caſes, the diſtinction 
5 between the object and the mode has been attended 
yr to. His lordſhip ſaid, he would look into the 
caſes, whether ſelecting one out of the objects is 
regulating the mode only. _ 
In Fuly following his lordſhip gave judgment. 
he The queſtion is here, Whether the legacy is 
toe i void, the executor's name being ſtruck out, and 
and there being no perſon on whom it could deyolve, 
nt0 or whether the eourt will ſuſtain it ? | 
20 It has been argued, that the court has great ex- 1p. Was. 674. 425. 
em, tent of juriſdiction in making legacies certain, Finch, 194. 222. 246. 
which were before uncertain; and ſecondly, in ap- 
plying them where it is not known to what uſe 
they were intended. There has been at all times 
an exerciſe of this authority, where a legacy has 
been doubtfully given, as in Attorney-General and 
Syderfen, which was a legacy to ſuch charitable 
uſes as he had appointed, but the appointment was 
not found; the court decreed the charity to be 
direfted by the crown, as there had been no a 
pointment. In Wheeler and Sheer +, in Lord King's + Mot. 288. 302. 
time, there was no appointment, but the teſtator 
had procraſtinated the legacy: that evidence ſatiſ- 
hed Lord King, that the teſtator had not ſo fixed | 
his mind as to ſeparate the legacy from the perſonal 
fund, and he would not carry the charity into exe- 
cution, The caſes have proceeded upon notions 
adopted from the Roman and civil law, which are 
H 2 very 
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® Attorney-General v. Hitke · 


man, 2 Eg. Ca. Abr. 193. 


P. 1785, cor. Thurlow, E. 
-General v. Cowper 


, 
1 Bro. Ch. Ca. 430. 
Caſe of Blencows $:bool 


Na. Attorney-General v. 
France, cor. Eyre, B. in 1780, 
where there was a fimilar deviſe, 


and Mr, Baron Eyre thought the 


circumſtance of inhabitancy ſo 
material that he removed the 


| truſtees on that ground only. 


13 July 1786, cor. M. R. 
$ Joly 2706, 
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very fayourable to charities, that legacies given to r 
public uſes not aſcertained, ſhall be applied to ſome 2 
proper object. From Swinburn. down to Lori ir 
Hardwicke's time, that would be the eſfect where 2 
the object is diſappointed : but the preſent caſe i th 
different ; here the teſtator giving a legacy to the fo 
next of kin, and to the executor, names a parti of 
charity, a reſiduary legatee ; the queſtion is onl m 
How the truſt ſhall be carried into execution! je 
Lord 7. remembered to have read à caſe ſome. c 
where, where a legacy is given to B. for the pl 
benefit of non-conforming miniſters, with the er 
advice of C. and D.: at the teſtator's death J, an 
C. and D. were all dead, the court ſuſtained the 
the legacy. His lordſhip therefore referred it t att 
the Maſter to conſider to which of the Buse aſl 
hoſpitals the legacy ſhould be paid; and he after. 
wards ordered it to be paid to one which the 
Maſter reported to be molt proper. The ſum vn der 
large, | | _" 
| 
16. Information for removing truſtees of a ch per 
rity-ſchool at B. The founder had deviſed lan wh 
to truſtees for the purpoſe of ſupporting the fehool, BN phy 
and had directed that ſo often as his truſtees ſhould ell 
be reduced to two, thoſe two truſtees ſhould nom per 
nate certain perſons, being inhabitants of Great / cha 
Little B. Objected, that the truſtees appointed BW gav 
were not earns of either of the 'B.'s. Lord pert 
Chancellor This information ſhould have ſhewn WW his 
that there were proper perſons in B. to be choſen il the 
truſtees, and there being no ſuch evidence, the WW by t 
inſormation was diſmiſſed with 40 f. coſts. diſc 
own 
17. T. S. by wilt bequeathed his perſonal eſtate bis 
as follows: « I give and bequeath to my executor WO) | 
« 1004. each for their trouble; and all the ret WW Un: 


Attorney-General 5. 5 ſhep of Ox- 
ferd, 1 Bro. Ch. Ca. 444+ (u.) 
Caſe of Wheatley Church, 


; warden anſwered to the ſame effect, and propoſed 


&* and reſidue of my perſonal eſtate I give and be. Mance 
4 queath to them in truſt, to apply the ſame . 
* build-a church at W. where the chapel now is, i 
* the manner I ſhall hereaſter direct, and for want 
of direction, as my executors ſhall think beſt 
© The information prayed a general account and d 
rection touching the plan and execution of teſtator 
charitable bequeſt. The Biſhop of Oxford, as ps 
tron of C., oppoſed the erection of a new church, 
unleſs the ſurplus of the reſidue could be applied 
ro augment the chapelry annexed. The chapel 


repairing 


/ 


repairing the old chapel, and with the ſurplus to 
2 t the chaplain's ſalary. The next of kin 
ante that a new church. or chapel muſt be built, 


here and claimed the ſurplus to themſelves, conteuding 
le i that the intention of the teſtator muſt be implicitly 
the followed, and that if the biſhop would not allow 
ular of a new chapel, the bequeſt ſhould be void and the 
ly, money divided. His Honor ſaid, if the biſhop ob- 
jon! jected he could not interfere. As to repairing, Er. 
"Mes e could not do that. The intention muſt be im- 

the plicitly followed, or nothing could be done. How- 
the ever, his Honor referred it to the Maſter to take 


= 


an account, Cc. and to make a ſpecial report as to 
the plan of erecting a new caiget pa the expences 
attending it, and alſo with reſpect to the biſhop's 
aſſent, 


18. Dr. Radcliffe; by will r3th September 191 4, 
deviſed his manor of Linton, and other heredita- 
ments in Yorkfbire, to his executors and their 


SE 


. 


g 


perſons, to be choſen out of the univerſity of Oxon, 
where they are maſters of arts, and entered on the 
phyſie line, for their maintenance, &e. as travelling 
ellows ; and the 2 93 for ever, for buying 
perpetual advowſons for the members. He then 
charged ſeveral annuities on his Bucks eſtate, and 


intel I gave his lands in Bucks, &c. and all his real and 
Lomi perſonal eſtate charged with ſaid annuities, c. to 
1ewn his executors, their heirs, &c. and willed that all 
1oſen I the reſidue and ſurplus thereof ſhould be applied 


by them to ſuch charitable uſes as they in their 
diſcretion ſhould think beſt, but no part to their 
own uſe, and defired that if jt could be done in law, 
his Yorkfoire eſtate ſhould be conveyed and ſettled 
by his executors on the maſter and fellows. of 
Univerſity College for ever, in truſt for the perform · 
ance of the uſes therein before declared. 

An information had been filed and decree made 
in 1716, that the truſtees ſhould convey the Linton 


want ſtate to the college ; which had been done. The 
belt“ ſtate ſor long time did not produce more than 
1d di- ould pay the travelling phyſicians; but at length 
ator roducing a ſurplus, the college, in obedience to the 


will, purchaſed advowſons till they poſſeſſed as 
many as the ſtatute of mortmain, 9 Geo. 2. would 


plied low, (viz.) a number equivalent to that of a moiety 
apel- f the fellows. A ſurplus ſtill continuing to ariſe, 
poſed 


ne college (under the idea that they could not pur- 
* H 3 mY chaſe 


heirs, in truſt, to pay thereout yearly 600/. to two i 


t 5 A 
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| advowſ laid out part in increa 
Ne aready purchaſed, "nd 
. to the income of the headſhip of thy 
college. 


© The preſent information was filed againſt Gray 


the heir at law, and the eue praying a proper 

application of the ſurplus profits not laid out in the 

purchaſe of advowſons under the will, 2» 
The heir at law claimed the ſurplus as undeviſed, 


and therefore a reſulting truſt for him. 'The 


college ſubmitted, whether the deviſe being before 
the mortmain act, they might not purchaſe advoy. 
ſons, though to a greater number than that of: 


moiety of their fellows ? If not, they inſiſted the 


ſurplus ſhould be applied to other uſes for the 
benefit of the college, as being the neareſt poſſibl 
application to the intent of the teſtator. 

Lord Chancellor The point in queſtion wa 
_ reſpect to os charity itſelf. 2 blech 
dad a plan laid before it, ſuppoſing the whole obj 
of the charity to fail, nad yet 80 the eſtate is by 


the will appropriated to charitable uſes; till the 


will is a clear excluſion of the heir at law. It i 
under this idea, that many charities have bees 
diſpoſed of under the privy ſeal. Is then the bei 
diſinherited ? He is to claim a truſt not reſulting 
from the will, but from the act of the legiſlature. 


If there be any caſe where the heir at law is difin 
: herited, it muſt he that where the deviſe was good 


at firſt. In the firſt decree, the deviſe was held up 
till the licence to hold in mortmain ſhould be ob- 


tained. So it was by Lord Camden in the Downing 


Coilege cafe (a), which licence has never yet been 


obtained. Conſidering the words of the laſt clauſe 


of the act, it is difficult to make it out that there i 
ſuch a limitation as is contended for; but it has 
been ſo conſtantly underſtood the other way, that 
his lordſhip did not think himſelf warranted to hold 
a different opinion. He did not ſee why ſome 
arrangement ſhould not be made by way of ei 
change of advowſons, but it is not neceſſary u 
declare that now. If that ſhould fail, the queſtion 
between the general truſtees and the heir at las 


will then ariſe; /it will be difficult to obtain it fat 


the heir at law, and perhaps as difficult for ti 
general truſtees, If all theſe ſhould fail, it may b 
2 queſtion, Whether it is become fiſcal, or wil 


-p9 to the heir at law as reſulting to the founder. 


19. When 


$6. Hew far ootirolled in Equity DoBrineof Cy pres. C—arey 


10. Where ſummary powers are given to the T. 289, cer. i 
— Chancellor by 2 act of parliament, to — hv 
make regulations for a charity, he cannot vary the — 
foundation and general conſtitution of the truſt, ; . 
that being the proper buſineſs of parliament. | 


20. Stock being fluctuating in its nature, can- T. 1789, cor. Thurlow, C. 
not be appropriated to the ſupport of a permanent * f 
charity, but muſt be ſold, and the money ariſing 1% . 


21. Teſtatrix bequeathed to A. (who was not 8 May 1792, cor. Thurlow, C. 
one of the truſtees for the general purpoſes of her Meggridge v. Thackwelly 
will) his executors and adminiſtrators, all the reſi- a4 ur 
due of her perſonal eſtate, deſiring him to diſpoſe 
« of the ſame in ſuch charities as he thinks fir, 

« recommending poor clergymen with large fami- 
va « lies and characters.“ A. died 9 years 
hal before the teſtatrix, who had full knowledge of his 

Jed death, but never made any alteration in her teſta- 

s by BY mentary diſpoſition. The queſtion was, Whether 
the that charitable bequeſt could be executed by the 

it u court? Per Lord Chancellor It is clear that this 

cen reſiduary bequeſt cannot be qualified as a bequeſt 
hen for A. s own uſe : he cannot claim for himſelf under 

ting this will. Where a legacy is given only to erect 

ure. a charity, the legatee is a truſtee at all events, and 

in. can have no pretenſions for himſelf. The eircum- 

z004 ſtance of A. s death between the time of making 

d up the will and the death of the teftatrix, and her 

ob. confideration-of that, muſt not direct the conſtruc- 

ung tion of a will. - A will carmot be conſtrued by 

been ſubſequent circumſtances. lt is univerſally known 

lauft I that a truſt legacy cannot lapſe by the death of the 

re u truſtee, but that it ſurvives for the benefit of the 

| has BN „ gue truſt. There are many caſes where the 

molt general gifts for charity have been executed. 
hols The circumſtance that the truſtee is unable by death 

ome to diſpoſe of it, makes no-difference, becauſe it is a 

fen power given to a perſon. Suppoſe there was no 

ry * gift, but only a power to the exctutor to diſpoſe to 
(tion ſuch and ſuch charities, there the charities ſurvive ; 

las but here it is much ſtronger, becauſe the teſtatrix 

has recommended a more particular charity than 

the 1 one: In that view it is impoſſible to 
lay the charity muſt not be ſuſtained. Referred to ; | 8 
the Maſter to ſettle a plan, having particular 
regard to the recommendation of the teſtatrix. 
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22. Samuel Travers eſq. in 1724 (before the 
ſtatute of mortmain) gave real and perſonal eſtates 
to his executors, in truſt, to ſettle an annuity of 
601. per ann. on each of ſeven ſu uated or 
diſabled lieutenants in the navy, to be added to the 
18 By knights of Windſor, and gave the reſidue 
of his eſtates for the maintenance of boys in 
Cbriſts Hoſpital, and for educating them in mathe. 
matical learning. After teſtator's death ſeven 
ſuits were brought touching his affairs, and then 
ſometime about 1763 his nephew and ſurviving 

- executor Samuel! ch died, having made his 

will, reciting that he had taken extraordinary pains 
and care in executing the will of his late uncle, but 
Jeſt in the courſe, of ſo long a tranſaction and in 
ſuch intricate and weighty affairs there ſhould hap. 
pen ta be any miſapplication, or any other matter 
which might fruſtrate his late uncle's intentions a 
to the mathematical ſchool] at Chris Hoſpital, 
which he conſidered the beſt of all his uncle's do. 
nations, he ( Houlditch) by his ſajd will gave 8090/, 
ſtock to be transferred to the credit of the preſent 
cauſe, (which was then exiſting,) to be applied to the 

 tuſes of the laſt will of the ſaid Samuel Travers, and 

555 2000 J. (money) to the uſes of the ſaid lat will of the 

faid Samuel Travers, both of which ſums he 

directed to be applied under the directions of the 
court of Chancery. The preſent bill ſtated, that 
the eſtate and effects of ſaid Samuel Travers being 
more than ſufficient to anſwer the charitable pur. 
poſes of his will, the 8000. and 2000 & given by 
the will of Houlditch oyght to be applied to the uſe 
of the mathematical ſchool of Chriſt; Hoſpital. On 
the part of the reſiduary legatees it was contended, 
that at the time of making Howlditch's will the gi 
to the popr knights would not have been valid, 
that the eſtate of Travers being ſufficient for the 

; Purpoſe, put it out of the caſe, Lord Chancellor 

ſaid, if the teſtator might be allowed to explain his 
own meaning, the court could not apply the legs - 
cies to any other charity than Chris Hoſpital. A 
queſtion might have been made, if the eſtate of 
Travers had not been ſufficient to eſtabliſh the 
charity for the poor knights; but when the gift is to 
two purpoſes, the one good and the other bad, the 
court will never apply it to the uſe that is bad. 


8 July 1793, cor. Loughb. C, 23. Teſtator gave all his real and perſonal eſtatc 
rr 


DN 


y ee er 


and 

as 2 and that the children and grandchil 
. of dren of his relations, of the deſcription ſpecified, 
d ot ſhould be placed there for education at the age of 


ſcven and until fourteen ; then to be placed out as 

rentices with a ſuitable fee. He alſo directed 
2 ſuch other children ſhould be placed there, as 
the truſtees ſhould think fit, and that the found- 


vera] ation ſhould be under the viſitation of the mayor of 
then Je 20d thay ere rent be an inſcription of the 
ing founder's name and benefaction over the door. 
e his The heir and next of kin claimed in oppoſition to 


this truſt under the ſtatute of mortmain. Per 
Lord Chancellor The teſtator certainly intended 


the truſtees ſhould either purchaſe or take a leaſe. 
hap- He was aware of the ſtatute, and trying to get out 
atter of it. He meant a permanenteſtabliſhment. The 


inſcription of his name and benefaction were the 
indicia of charitable vanity. The court was not 


s. 
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Bro. Ch. Ca. 
nomine & v. 
Fackerell, 


to find means of evading the law. The ſtatute of . Attorney-General v.Tya- 


ol. mortmain meant to 22 2 perſon from adding 44, Ambl. 614. 
ſent by will to land already in-mortmain ; but if a man 
0 the was charitable, and choſe to diveſt himſelf by deed, 


and he might. Lord Chancellor ſaid, that though this 
f the charity could not take effect as a general charity, 
be he would not condemn the whole will, but would 
the give effect to the teſtator's . bounty to his 
that relations. The firſt purpoſe of the will was not to 
eing be condemned, becauſe the teſtator looked forward 


to a general eſtabliſhment. His firſt object was to 
form a ſcheme of education for theſe children; 


uſe and there could be no objection if he had educated 
On all the children in the town at the ſame time, The 
ded, truſtees have ſtarved the firſt object by their atten- 
2 tion to the ulterior. The education and the allow- 
ance at fourteen ſhould be as liberal as the fund 
the would afford. | 
llor On behalf of the heir at law and next of kin of 
; his the teſtator it was contended, that if the court 
eg. ſhould conſider the charity in this caſe as a perſonal - 
A benefit to the relations of the founder, it muſt be 
e of confined by the rules of law to the lives of perſons 
the in being at the time of the will; and that grand- 
$to children, deſcendants of perſons not in being at 
the the time of the will, were not objects. Per Lord 


Chancellor—The wiſdom of the law has fixed the 
ume, which is 21 years after lives in being ; up to 
that time there may be any number of ſpringing 
uſes, A legacy may be given to the * of 


1 * 


106 C—a. 


14 July 1794, cor. M. R. 
Attorney General v. Beultber, 
2 Veſ jun. 380—391. 
Caſe of Polefeoorth Vicarage. 


vent them from taking other children as long as the 


under the diſpoſition, ſo far as the objects were not 
too remote. The diſpoſitions (except as aforeſaid) 


to that declaration by the education of the object 


Charity and Charitable Uſes, ' $4 
A. born in the life of A.; it is a good deſcription 
of the legatee, and he would take within 21 year 
after the life of the perſon in being. Here the 
bounty oeaſes at the age of 14. The rule of lay 
admits of 14 years after the determination of Tivey 
in being, and goes to 21-years. Therefore all the 
children and grandchildren born in the lives of the 
different- ſtocks mentioned in the will may. be 
within the bounty without breaking in upon the 
rule of law. Lord Chancellor would only carry it 
to the ſeveral ſtocks exiſting at the time of the tel. 
tator's death, and the children and grandchildren 
born in their lifetimes, © The perſon within the 
rule would be a child or grandchild of any of the 
Kocks exiſting at the teſtator's death. From their 
ages of 7 to 14 they would be entitled, and then 
there would be an end of them. A child or grand- 
child may be born juſt before the extinction of one 
of the perſons who made the ſtocks, then the bene. 
fit would only go to the age of 14, and that would 
not be againſt the rule of law. Lord Chancellor 
referred it to the Maſter to take an account of 
teftator's real and perſonal eſtate ; and his lordſhip 
declared the diſpoſition, as far as it went to eſta- 
bliſh the charity, void by the ſtatutez and his 
lordſhip put it ſo, becauſe he did not mean to pre- 


ſchool was to be kept open for the children and 
grandchildren of the relations who were to take 


Lord Chancellor declared to be a truſt for the heir 
and next of kin. His lordſhip further directed the 
truſtees to lay a plan before the Maſter for carrying 
into effect the diſpoſitions of the will, according 


pointed out; and the Maſter was directed to en- 
quire who were the objects of the teſtator's bounty 
according to that declaration. 


24. Sir Francis Netherſole by leaſe and releaſe in 
1653 conveyed the vicarage houſe of Polefevorth, 
with ſeveral impropriate tythes, c. to ſundry 
perſons miniſters of the goſpel, to hold to them upon 
truſt (among other things) to permit the vicar of 
P. for the time being to dwell therein, provided 
he ſhould be there /e:tled at the nomination of the 
exiſting #ru/tees, or the owner of the inheritance 
for the time being z and further, that the exiſting 

| truſtees 
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truſtees ſhould, place a ſufficient ſchoolmaſter and 
Tſchoolmiſtreſs in the edifice covenanted by Sir 
F. N. to be erefted for their habitationz and 
further; to diſpoſe of the rents and profits of the 
remiſes A conyeyed for the maintenance of the 
aid ſchoolmaſter and miſtreſs for ever, to teach 
the children of the pariſh of P. to read, write, 
and work, and to inſtruct them in the chriſtian 
religion, and to ſuch other pious and charitable 
uſes as Sir F. N. ſhould by his own experience 
find to be moſt conducible to tie advancement of 
the true religion, and moſt beneficial to the poor 
of P., and as he ſhould by any writing or by will 
declare and appoint, and in default thereof upon 


truſt that the exiſting truſtees ſhould yearly diſpoſe _ . 


of the rents of the ſaid eſtate, either for the 
increaſed maintenance. of the vicar of P., who 
ſhould be nominated by the tryftees, or for the main- 
tenance of the ſchoolmaſter and miſtreſs, or for 
the repairs of the ſchool, or for other purpoſes 
therein directed, or for any other pious and 
charitable uſes as ſhould be termed moſt expedient 
and moſt likely to be continued in perpetuity and 
declared by the future exiſting truſtees ; and there 
was alſo a direction for keeping up the limited 
number of truſtees. The only proof of a declara- 
tion of uſes by Sir F, N. was a book in the cuſtody 
of the truſtees in which their proceedings were 
entered. In that book was contained an order of 
the truſtees, dated fix years after the creation of 
the cruſt, that the declaration of the founder (to the 
effect before ſtated) be then entered as a direction 
to'the truſtees, To the founder's entry of his 
declaration there was neither date or ſignature but 
the truſtees admitted that they and their prede- 
ceſſors always conſidered the ſaid declaration as a 
direction to them for executing the truſts, and 
always executed it accordingly. In 1779 the vicar + 
of P. png wary old, the truſtees by memorial to 

the Lord Chancellor (the preſentation being in the 
crown) repreſented the great age of the incumbent, 
and requeſted that upon a vacancy his lordſhip 
would appoint a clergyman recommended by them. 
In 1787 the incumbent died. Between his death 
and burial one of the truſtees waited on the Lord 
Chancellor, but not ſeeing him he left a letter, 
informing his lordſhip of the incumbent's death, 
and requeſting him to wait a ſhort- time for the 
fecommendation of the truſtees, No ſtep was _ 5 

. * * . . f * 7 
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though ſtreſs was laid on that in argument. That 
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by the truſtees for two months, when the Tow 


Chancellor, without any recommendation. from 
the truſtees, iffued a fiat for the preſentation g 
W. R. N., who was inſtituted, and ſoon after in. 
ducted. The truſtees then refuſing to admit 
V. R. N. to the benefit of the truſt, the preſent 
information was filed upon his relgtion. The 
truſtees by their anſwer repreſented, that one of 
them being abſent, they deferred meeting till his 
return; and that upon his return they did not make 
any recommendation, finding that the relator had 
been preſented by the Lord Chancellor in the mean 


time. The anſwer alſo ſtated, that fince the 


foundation of the truſt in 1653» none of the ſubſe. 
quent vicars had been'preſented, but by the recom. 
mendation of the truſtees, except one J. B., who 
being preſented without ſuch recommendation was 
not permitted to reſide in the houſe, or enjoy the 


| tithes or the rent of the land, but by articles in 


1663, reciting that he became vicar without ſuch 
recommendation, and that he was thereby incapable 
of enjoying thoſe bene fits, and to ſettle all diſputes 
about the matter during the time he ſhould be 
vicar, on his releafing all claim under the truſt, one 
of the truſtees, out of the reſpe& he bore him, 


covenanted to pay him 5 J. per ann. ſo long as he 


ſhould continue vicar. Detendants the truſtees 
therefore contended, that the preſent relator was 
not entitled to the benefits intended for the vicars 


of P., and repreſenting that they were preparing, 


according to their powers, to apply the fund to 
other charitable uſes, ſubmitted to difpoſe thereof 
as the court ſhould direct. On an inquiry directed 


by his Honor as to the dates of the deaths of the 


vicars of P., and the recommendations of the 
truſtees, only two were found which had been 
accepted, one in 1747 and another in 1758, Per 
M. R. — This caſe is attended with circumſtances 
ſo different from any that have yet been before the 
court, that it becomes neceſſary to ſee whether the 
principles upon which charities are adminiſtered 


in this court, which has been done with great libe- 
rality to the intention to carry that as nearly as 


poſlible into execution, might not, if applied to the 
preſent caſe, decide the decree that ought under 
the circumſtances to be made. It is not material 
that theconveyance was made duringthe uſurpation, 
when the church was in a very unſettled ſtate, 


deed 
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deed was only meant as a relative deed, to make a 
iGon if Sir F. N. did not alter his intention. 
He uſed the word © ſettled,” which was one of the 


parliamentary words uſed in the general power 
to 


i diſpoſſeſs all perſons obnoxious to the ex- 
lung government, and to put in others. It muſt 
now be preſumed there was a declaration of his 
intention befote his death. The original is loſt, 
but a jury would preſume it from the evidence of 
the book, which, though without date, is very an- 
dient; and the truſtees conceiving it to be cotem- 

ry with the conſtitution, regulated themſelves 
＋ That entry muſt now be preſumed 2 
declaration. It was infiſted; that there was a 
diſtinction both in the deed and the declaration 
between the habitation and the other benefits, and 
that it was more poſitive as to the former. His 
Honor thought it not neceſſary to decide that point, 
according to the opinion he held; though it would 
be neceſſary, if he thought himſelf not warranted, 
to give what was intended for the miniſters to this 
vicar, though he had not the approbation of the 
truſtees. By the firſt inſtrument it was plain Sir 
F. N. had left every thing to the diſcretion of his 
truſtees, except the habitation of the miniſter, and 
he was to have only ſuch portion of this charitable 
gift as the truſtees ſhould think it; but if that de- 
claration, which his Honor thought was evidence 
of his intention, was to govern, provided the vicar 
was entitled to any thing, he would be entitled to 
the tithes and other proviſions as well as the houſe, 
Then it was inſiſted, that all the conditions that 
reſpected the approbation, procurement, or nomi- 
nation of Sir F. N. or his truſtees, could apply only 
to the vicars or miniſters who came in under 
ſame or fimilar circumſtances to thoſe in which 
they were then placed ; and that though he had. 
that jealouſy of the then reigning powers, that he 
made the conſent of his truſtees neceſſary, non 
conſlat, that he intended any ſuch ſhackles to be 
put upon. thoſe entitled to the preſentation in ha 
pier times; that it would be a reflection upon the 
great ſeal; and therefore whatever was the caſe 
beſore, circumſtances were now changed ſo that the 
condition was totally gone. His Honor by no 
means agreed to that : he ſaid, it was difficult to 
know what Sir F. N.'s private intention was; and 
the particular reaſon thaf induced him to think it - 
deſirable that the miniſter ſhould come in with the 
: - approbation 


% 


(a) In the inſtance of the pre- 
ſentation of T. B., which was 
without the recommendation of 
the truſtecs, it does not appear 
whether they neglected to re- 
commend, or whether their re- 


commendation was ine ffectual. 


was ſtated 
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bation of the truſtees. His Honor was in- 
2 to believe, that Sir F. N. kad then the nomi- 
nation to the vicarage, but that did not appear, and 
it was admitted that the right of preſentation was 
in the crown. One would have ſuppoſed, that his 
jealoufy aroſe from his having it; and that he meant 
to ſay, if they would permit his man to come in, 
he ſhould have it; but if they went on ſertling and 
an then his truſtees ſhould conſent, His 
onor was willing to admit, that if all due dil 
gence was uſed by the truſtees to procure a perſon 
to be approved by them, and yet a perſon was inſti. 
tuted who wanted the qualification which had been 
made the criterion, that perſon would not be en- 
titled. There was nothing illegal in this. Teſtator 
had a right to give theſe eſtates as he thought fit, 


He had firſt marked out a general charitable pur. 


poſe, then directed this ſpecific application of part, 
ſubject to the proviſo; and if there was no ſuch 
probation of the truſtees, then to ſome other 
charitable uſes. He had a right to ſay ſo. His 
Honor believed there were other inſtances of the 
ſame ſort of condition, and that the great ſeal had 
never _ it derogatory or improper ;. for it 
y the truſtees, and muſt be taken to be 

true, that in all inſtances (a) the recommendation 
was accepted; and in the two laſt inſtances in 
1747 and 1758, it is actually proved, that the re- 
commendations to Lords Hardwicke and Northington 
were accepted. It is unpleaſant to a judge to be 


left without any guide merely to ſay, whether under 


all the circumſtances proper diligence was uſed by 
the truſtees to avail themſelves of their. right. 
That depended entirely upon the circumſtances 
and facts. One fact, which did not appear at the 
hearing for want of the dates, was very material. 
His Honor had deſired to know what had been the 
practice, which would in a great meaſure conſtitute 
the rule. He thought it would be ſtrange to ſay, 
the truſtees might wait, and make the recommend- 
ation whenever they pleaſed, and that the great ſeal 
and the intention of the donor were to wait the 
diſcretion of the truſtees. He could not think that 
this court would not have permitted ſuch condutt 
in them; therefore he wiſhed to know whether this 
court or any other authority had preſcribed any 
rule. He then deſired to know the dates of the 
deaths of the vicars and the recommendations, The 
recommendations in 1747 and 1758 were beth en 


the 
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the prior incumlent war buried. The 
I material, becauſe the very ſame cir- 
cumſtance occurred that has been aſſigned in this 
caſe as the reaſon of the delay“. In thefe two 
inſtances the truſtees did fo much ſuppoſe it incum- 
dent on them to be as quick as poſkble, that the 
day of the deceaſed clerk's burial they met, 

d& upon à recommendation, which the 

great ſeal accepted. As to the others, there was 
no account about them. The memorial to the 
Chancellor in 1779 did not recommend any patti- 


upon their part. ' His Honor took it for granted 
the memorial was delivered, though there was no 
tvidence of that. Rs; —.— afh —— 
delaying the meeting till the 22d er ,t 
7 when the abſent truſtee returned; 
and they had before them, in the book of the 
roceedings of the truſtees, a ſufficient ground 
making the recommendation in his abſence z 
viz, in 1758, But where was the © abſent 
truſtee in the prefent cafe? He was not abroad; 
they might have wrote to him ; a letter ſigned 
by him would have been ſufficient. Therefore 
his Honor could not fay, they might on that 
account delay more than a reaſonable time, His 
Honor'could not help thinking, the reaſon of their 
meeting in December was, that they heard the 
Chancellor had ifſued a fiat for the preſentation, 
Then they faid, that finding a perſon was preſented, 
it would be in yain to recommend : that was not 
the fact, for he was not inſtituted or inducted, 
but the Fat only had iflued, and no nomination 
was afterwards made by them. The queſtion was, 
Whether his Honor would violate the intention, 
if he declared the preſent vicar entitled. to the 
beneſits intended for the vicars of P.? It was 
competent to the truſtees even in December to have 
repreſented to the chancellor the reaſon of the 
delay, and to have recommended ſome other 
perſon; and if they had then recommended a 
perſon his lordſhip approved, he might have re- 
voked the fiat, though it cannot be contended but 
that the lord chancellor might have rejected the 
perſon recommended if he thought fit. The 


of January. The truſtees did nothing on their 


entitled to this benefit. As to the doctrine of Cy 
1 3 Prei, 
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® The entry of the recom- 

mendation in 178 is in theſe 

words; All the truſtees except 

% C. T. being out of the country, 
approve,” 


« do certify, that we 
nee 


cular perſon; but was meant merely as a caution 


relator's inſtitution did not take place till the 19th 


part. Now they contend that the relator was not 


ons  C- Charity and Charitable Ates. (. 
„ | greens applied to charitcs, this ſenſible diſtinAln 

Vide Attorney-General v. prevailed, that the court will nat decree executian 
F 3V U REO rent from that 


cannot be . another mode may be 
adopted conſeftent with the donor's general intention, f 


as to execute ity though net in yet in ſubflance, 
. g impoſe, the general jet is not tobe fear 
Andrew, 3 Veſ. jun. 633. im e, ject is not to | 

. —— — 

5 * xford * urpoſe was to build a in 

En 00463 A — r pariſh would m— 
Then Sir Lied Kopen, church be built, Lord very properly ſa 

us. Warn elſe, and de 

intention mob totally fail. 80 Mr. ** 2 

inion in Attorney-General v. Bailey, 

— be ſome doubt about it in that caſe, wem 
upon that ground. But the court has ſaid, where 
the general intention may be executed, it Hall. In 
| a cale before his Honor (Branthamv. Eaft Burgold) 

the teſtator directed bread to be diſtributed to poor 

ons attending divine ſervice and chaunting his 
verſion of the pſalmg. could not be chaunted, 
becauſe not authorized; but his Honor thought 
the teſtator's general object was to give the 
people the bread, and the chaunting the pſalms 

was 2 acceſſary, 2 e he — 5 * 

verſion as as any other. e princi 

to the —— pr ng Sir 7. N. two object 

the firſt was a general charitable object, and very 

proper; an anxious defire to provide what he 

ſpecified in his declaration, and what he thought a 
competent maintenance for the vicar. There was 

alſo another object; and the queſtion was, Whether 

that was equally important, and was annexed to 
che firſt, ſo that they muſt ſtand and fall together! 
„It was to fecure to himſelf or his. truſtees the 
recommendation or — at leaſt of the 

2 nominated. If both theſe purpoſes could 
be effected, they ought; but did he mean the firſt 

object to fail, if from the obſtinacy or neglect of 

his truſtees the ſecond could not take effect? That 
was not argued. - Then there may be a caſe in 
which the maintenance may be applied to the vicar, 

though he had not received that approbation, 28 

where it had been prevented by the neglect of the 

truſtees. The truſtees in this cafe have not done 
all they ought, His Honor did not believe they 
; | intended to defeat the teſtator's bounty; but * 
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permitted 
to be followed by inſtitution; the perſon giving 
up his other proſpeAs in life, and comi 
that pariſh, ft would be extraordinary 
ſho ifappoint the material object, and 
ſhould not have the benefits intended for the 
vicar. Under the circumſtances his Honor ſaid, 
this court cotfider him entitled, though the 
condition was not complied with. The truſtees 
had not been ſufficiently diligent in the execution 
of their truſt, His Honor wiſhed to find a caſe 
like the preſent. He by accident met with two, 
from which fomething might be collected as to 
the rules governing this court in the diſpoſition of 
charities, ſo as to overlook ſmall circumſtances, 
where they can, to promote the general intention, 
It ſeemed to his Honor that Attorney-General v. 
255 F. Vit. 145. and Attor v. 
gh, T. 1721, ſubjoined in a note by the reporter, 
* Lnarmr bear upon it. As to firſt, what 
ig ſtated cannot be quite collected from tho 
regiſter's book, therefore his Honor ſuppoſed it 
fell from the chancellor in giving judgment. The 
other caſe is more material, as it is tated in the 
regiſter's book, than in the _ 'The teſtator 
gave 100/. and the rectory of B. to J., C., A., 
ut and the heirs of 'F., on condition that they ſhould 
in erect ſeven houſes and leaſe them to ſeven poor 
ar, men, ſuch as they ſhould think fit, and. give the 
25 profits to them after defraying the expences ; and 
he in caſe of default in the performance of the truſt 
ne for three months after the ſame ought to have been 
e berformed, which his Honor ſuppoſed meant the 
Vor. II. 1 building 
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mould devolve upon them. Then a commiſſion 


original; and ſo upon death or removal the vacu- 


- any poor perſons without regard to the pariſh of 


building the houſes, &c. the ſame for ever after ty 
to the miniſter and churchwardens-of B. Ha 
Fanor apprehended he meant, that then the truſ 


of charitable uſes iſſued, It was obſervable, thu 
under ſuch commiſſion they he they might 
add to, or preſcribe the mode of executing the 
intention. The commiſſioners decreed that ). 
ſhould ere the houles, and before Chriſfma: they 
next, place therein ſeven poor men or women a 
the pariſh of B., which was not required by the 


Sr agr. 


— 
* 


cies were to be filled up by other poor men 9 
women of the parith of 3, within 6x onde oh 

ſhould become vacant, and 34. to be paid u 
each of them. Afterwards upon an information 
the heir infiſted, that he had a right to nominate 


B.; but the court confirmed the decree of the 
commiſhoners, and decreed, that the heir within two 
months after notice of a vacancy ſhould nominate 
out of the pariſh, and for default it ſhould devolr 
to the pariſh, He had nominated two perſons not 
of the pariſh ; and yet thoſe two perſons nominated 
in an irregular manner, according to the decree, 
were permitted to enjoy as long as they lived. “ 
Hence it appeared the court would not permit the 
general intention to fail for want of circumſtances “ t 
annexed, which by the default or neglect of the 8 © © 


my, 0 — 


parties could not take effect. Therefore this relator «I 


is entitled to the benefits intended for the vican «y 
of P.; not upon the idea that if the truſtees ha. 
recommended in proper time, and that recon- f 
mendation had not ſucceeded, that then he woull BW © i 
have been entitled; but upon this, that the general “t 
object was, that there ſhould be a good miniſter, “ t 
and there was a ſecondary intention that he ſhould 
come in with the approbation of the truſtees. Hi 
Honor queſtioned whether under theſe circun- “ © 
ſtances he did not anſwer the donor's intention “ 2 
better by giving this benefit to the vicar, thou WW © 3 
from the unfortunate negle& of the truſtees he WW © ® 
came in without their recommendation; but hum. 
Honor ſaid that their negle& ſhould not defeat the JM ves, 
general intention. As to the coſts, his Honet poin 


could not think of ſaddling the truſtees, who wer "<6 


left to judge for themſelves, and had no particulit tene 
mode pointed out. He ſhould have thooght Jen 
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better for them. to have kept to the precedent in 
their book. He „* —_— mods 
adopted in Attorney-Gener v. Rigby. As to 

relator's coſts, he would have all the reſt; paying 
the truſtees their coſts. The direction was not 
literally complied with. It was ſaid the truſtees 
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pught- not. to have made any oppoſition- His 


Honor did not think they had made any. They 
had not diſpoſed of the fund, or applied it to any 
other object; but they ſtated, that they were 
willing to act as the court ſhould direct ; and the 
will being poſitive, they did not venture to apply 
it to this vicar. Therefore his Honor declared, 
that the relator was entitled to the houſe intended 
for the habitation of the miniſter, the tithes, c. 
and directed an account of the rents and profits. 
His Honor: doubted whether he ſhould lay down 
any rule; but probably the ſame circumſtances 
might never happen again. 


25. T. C. deviſed four tenements in S. to the 
churchwardens and veſtrymen of the ſaid pariſh as 
follows, viz. In truſt for them to give to ſuch 
« poor men of the pariſh as they ſhall think fit; 
« if any of the 3 of John Jenneway, 
formerly of the ſaid pariſh, apply, I deſire that 
they e preferred to have it; and as I in- 
« tend theſe four houſes to be in the manner and 
« cuſtom of alms-houſes for men and their wives, 
« I give and bequeath to the churchwardens and 
« yeltrymen'of the pariſh of S. 2000/. in the four 
* per cent, government ſecurities, in ſpecial truſt 
* for them to yy * of the intereſt in the follow- 
ing manner, that is to ſay, my will is for them 
to give or allow to each of the four perſons that 
« they allow or permit to inhabit the ſaid four 
* houſes in S. the ſum of 13/. per annum, or 5 5. 
* per week, to be paid weekly, monthly, or at 
* their diſcretion, that is, for a man and his wifez 
* and-if one of them die, the ſingle one to have 
* 35. 6d. per week, and not permitted to bring in 
* a ſecond huſband or wife.“ Teſtator gave the 
remainder of the ſaid intereſt to other charitable 
uſes, to which there was no objection. He - 
pointed executors, but made no diſpoſition of t 
reiduum, Teſtator afterwards placed in the four 
tenements four of his own relations of the name of 
Jenneway, and on 275th Dec. 1792 by deed con- 
refed the ſaid four 72 to truſtees, to hold 

5-7 to 


6 June 1796, cor, M. R. 
Attorney-General v. M bite urch, 
3 Veſ. jun 141 to 146. 


() 2 Veſ. jun. 38e. 
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tled to the benefit of it for their lives as a perſonal 


to the principles upon which this court has admi 
| niſtered charities where the ſame cannot be carrie 
| Vterally into effect, his Honor referred and 20. 


rules of law and not againft the mortmain act, it 


\ 


- 


to them and their heirs'to ſuch charitable purpoſe 
as aforefaid, particularly direQing that the ſal 
four tenements ſhould at all times for ever aſter he 
held and uſed as alms-houſes (in manner beim 
mentioned), but upon all occaſions the defcendant 
of Jahn Jennewny to be preferred. This deed wa 
rolled on roth Jar. 1793. On 2gth Ber. 1753 
teſtator died. The preſent information was filed 
at the relation 6f the churchwardens and 
men of &., and a bill was filed by two of the alas 
people placed in the houſes by rhe teſtator, praying 
an account of the perſonal eſtate, that the bequeſ 
of the 20001. ſtock might be eſtabliſhed, and the 
fund transferred to the relators, to be appropriated 
actording to the intention of the teſtator, or u 
near thereto as the circumſtances might admit, et 
— — that it might be ——.— —— 
tent the bequeſt was . inti 

that if ſo much of dbe bequeſt of — as related 
to the perſons to be inhabitants of the ſaid four 
tenements was void, yet the plaintiffs were ent- 


hounty to them. Per M. R.—It was contended 
that though it muſt be admitted that the gift of 
the four tenements is void by the ſtatute of mort- 
main, yet the other part, ſo far as it concerns the 
2000. ſtock, appropriated for the maintenance dl 
the poor men and women, may be ſu 3 
vot being eſſentially connected with it, but as de. 
noting a general intention, —— though the tel 
fails, may remain and be fulfilled. With regarl 


hered to the principles which he had laid down # 
a rule in A/torney-General v. Boultbee (a). A chr 
kity bequeſt cannot be defeated by the negligence 
or default of the perſon to adminiſter it, or by the 
impoſſibility to give effect to every circumſtance. 
If the general intention appears conſiſtent with the 
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ſhall be carried into effect, without regard to the 
ſecondary objects which the teſtator might hart 
intended, e doctrine of cy prer, which hv 
been ſo much diſcuſſed, and which means the nit 
to execute the charitable intention as nearly * 
poſſible, is by late decifions, and particularly inc 
the ſtatute adminiſtered in this way, howere 
wildly and extrayagantly it may have bcen r 
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in former. caſes. The court will not admi- 


pointed out, unleſs they ſee that though it cannot 
de literally executed, another mode may be adapted 
by which it may be carried into effect in ſubſtance 
without infringing upon en _—— —- 
mode | becomes impoſſible, the general object, i 
attainable, muſt not 3 — 2 
i id t reſpett to e i gs 4 
A whoſe 7 ſtatute was made; at 
be agreed alſo wi d-Northington in Attiyruey- 
— Tyndall (), that the court is not to ſtudy 
to evade the ſtatute. At the ſame time his Honar 
admitted that che authority of v. 
Nies (c) has been ſhaken by ſubſequent autho- 
rities, and that it was not one of thaſe decifions 
of Lord Herdeoithe in which his Honor could en- 
tirely concur. His Honor meant that part of it 
where, admitting that the object was to erect a 
building upon land not then given, Lord H. threw 
out, that if land ſhould be afterwards giren, the 
ſtatute would not be craded by "ppiying the mo- 
ney to erett n-building upon it. That is giving 
land in mortmain ; for it is another mode of pur- 
chaſe, and holding out a temptation to people to 
ive land. The doctrine, therefore, eſtabliſhed by 
H. and not ſhaken, is this, that where the 
teſtator has pointed out two modes, one conſiſtent 
with 23 CO g, 5 
adopt and carry into effect that which is legal; but 
in all theſe caſts it is neceſſary to (ce whether the 
teſtator has given ſuch an option, and whether 
there is an ultimate object conſiſtent with the 
ſtatute or not. It remains to apply theſe princi- 
ples to the preſent caſe, and ſce whether there is 
any intention to give the fund to the general 
; of providing for poor men and women 
independent of the . — whether an 
endowment only is propoſed appropriation 
aer 
muſt fail, Attorney-General v. Goulding (d) is 
almoſt preciſely in point, though his Honor had 
once thought it a more rigid conſtruction of the 
rules of equity upon charitable bequeſts than in 
prior caſes had been adopted. His Honor now 
agreed with that caſe, though not with what Mr. 
Juſtice Buller is ſtated to have ſaid, that the rule 


of the court to execute the charitable purpoſe in 
| another 


13 


niſtet 5 charity in a different manner from chat 


(5) Ambl. 614. 


(c) 3 Ak. 306, 2 vel. 5474 


(4) 2 Bro, Ch. Ca. 428. 


2 


fealy agreed with the rule laid down, and detiei 
that it had been varied; nor was it neceffary that 

it ſhould be ſo to ſupport that deciſion. His Hana 
thought it extremely material that the principles d 
the caſes upon charities ſhould he fixed and deten 
mined, and therefore he was very defirous that the 
Principles upon which he decided the preſent caſe 
and - concurred in Attorney-General v. Goulding, 
[ſhould be known. It was ſaid an intention to gin 
this proviſion to any poor men and women maj be 
collected, but his Honor could not collect ſuch a 
intention, elſe he would ſo execute it; it is not 
enough to ſay it is not inconſiſtent with that in- 
tention, or that, if the teſtator could have foreſeen 
the failure of his object, he would have given it 
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to poor men and women, without regard to the' 


(houſes, His Honor could not irifer. from the vil 

«that he would, nor could he judicially pronounce 

ſuch to be the intention of the teſtator. An es- 

doment with a reſtriction as to another wife or 

huſband, and where the conduct of the parties i 

© under the controul of the truſtees, is very different 
from a charity for poor and women generalh, 

His Honor ſaid he could not create another cu. 

ritable object, or apply the preſent to any different 

object. e doctrine laid down in Attorney-Gene 

ral v. Goulding is fortified by Lord law in ſome 
(s) 2 Veſ. jun. 238, caſe before him, and' Blan v. Thatherell (e) 4; 

» an authority for that deciſion, © It might have been 
argued there alſo, that if it could not take effett 

by a permanent eſtabliſhment of a ſchool, it might 

| by paying a ſchoolmaſter or miſtreſs to teach poor 

children at large; therefore it might be eſtabliſhed 

in that way, without regard to the particuln 

direction; but the Lord Chancellor did not thint 

himſelf warranted in collecting ſuch an intention 

Without ſhaking any rule laid down, except the 

part of Attorney-General v. Bowles before men- 

tioned, his Honor declared, that under the true 

| \conſtruQion of the will the intention was to make 

| an endowment of alms-houſes z that there was 10 
general intention beyond that; and therefore the 
| Fs, ſo far as it concerned thoſe alms-houſs, 

muſt fail with the object to which it was attached 


| 5 Mar. 1798, ry Loughb. C. 26. N Andrew by will, dated 1 5 Mo 72 
N e, ee, gave all his 3 per cent. annuities to Trinity- 
Ciſeof 7+ ty- Hall 3 and direQed at the lame ſhould as ſoon _ 


Y 


3 Py. jun, 633 40 65 f. 
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reuient be laid out in land and ſettled. to the uſes 
of eertain of his relations for their lives, remainder 
to Trinity. Hall, and that ſuch lands ſhould be 
reſted-in the college which by licence of mortmain 
was enabled to take, and he directed that four 
adn" p hag; be founded ; the ſcholars 
to be elected from Merchant-Taylors School, who 
ſhould receive quarterly from the Burſar 5 J. over 
and above the uſual allowance to the ſcholars of 
that houſe. Teſtator then directed the remainder 
of the rents and profits to be put out to intereſt 
until 20, 000 J. ſhould be thereby raiſed, to be laid 
out in additional buildings to the college, either 


college ſhould approve. Teſtator. alſo directed 


puld be raiſed for the building, teſtator 
directed that four new fellowſhips ſhould be 
erected and added to the then preſent number, 
upon the ſame footing, ſubject to the ſame rules, 
and with the ſame privileges as other civil law 
fellowſhips, amd to be choſen in the ſame manner, 
ſaving only that they muſt be from among the 
ſcholars at Merchant-Taylers School ; and when the 
laid fellowſhips ſhould be ſo added, then the ſaid 
account to be diſcontinued, and the future rents 
and profits to be applied to the general uſe of the 
college, continuing to pay the Burſar 20 J. per ann. 
and paying alſo 10/7. per ann. to the law- lecturer 
in addition to his ſalary. Teſtator gave alſo to 
the college a turnpike bond for 1050 J., ſubject to 
the life intereſt of his nephew therein; and the 
further ſum of 100 J. and a ſpecific legacy of plate. 
The reſidue of his perſonal eſtate teſtator gave to 
his ſiſter and ſole executrix. Teſtator died ſoon 
after the making his will, and in 1793 the laſt of 
his relations died to whom he had given an eſtate 
for life. by his will, Whereupon the preſent 
information was filed by the maſter and wardens 
of Merchant-Taylors' School againſt the maſter, &c. 
of Trinity- Hall and James Andrew, who was heir 
| law to teſtator, and executor of the laſt ſurviving 

| 14 tenant 


upon thi plan then made, or ſuch  dther as the 
that as ſoon. as his ſtock ſhould be inveſted in land 


png ene ſaid accounts. And after the ſaid 
20,000 J. 
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| tenant for life, praying that the college may ke 
decreed to — . or N 
bound to accept the truſt, that the teftator's bouny. 
might be _ for the benefit of —— — 
Bcho0/, as the eourt ſhould deem (moſt nearly u 
correſpond with te charitible defigns of "the 
teſtator. The college by their anfwer admit tht 
they had done ſome acts in conjunction with the 
ſurviving relations of the teftator to preſerve a 
fund, and had permitted transfers to be made i 
+ their name; andthey alſo admitted that they had 
declined to àct in the truſts, and deſired to renoubet 
the bequeſts of the teſtator, 4s being prejudicid 
to their college and its eſtablifimerit 2 they fab. 
mitted alſo that the acts done by them were not 
done in performance of the truſts, and that 
were not bound to an acceptance” of them, 
which in December 1793 ve the relaton 
ar ee e e ee 
a truſt, that | | 
tenants for life received their dividends under the 
college, and frace the death of the teſtmor; 
hew they received the intereſt of the turnpike 
bond themſelves, and cited Attorney-General v. 
(«) 3 Bro, Ch. Ca, 165, Chris Hoſpital (a). Per Lord Chancellor=The 
| -  - coNege have done nothing to conclude themſebe 
as an acceptance of the bequeſt; they had 
put themſelves in truſt of the money to ſave teſt 
relations the expence of a ſuit. His lordſhip vu 
not prepared to ſay, whether there could be an 
mode of executing this charity cy pres, or whether 
if there be no uſe to be executed, it muſt go th 
the repreſentatives? Wherefore the cauſe wa 
70-4 „and upon the rehearing relators pro- 
duced a book of the college, containing a memorial 
of their acts, which they inſiſted upon to bind the 
college, and contended that wherever the doCtrine 
of cy pres had been preſſed the court had thought 
they muſt find in the will a general intention for 
charity predominant over the particular charity, 
and that in the preſent caſe the bequeſt to the 
(3) For the relator wers cited college was very ſpecific (6). For the next of kin 
Saen, be Ch. Ca. App. 21. it was contended, that the intention in this ca: 
Moggridge v. Thackwell, 3 Bro? was too preciſe. By applying the charity v 
Ch. Ca. 517. 1 Ve. jun. 464. another college the court would act contrary to it. 
Attorney" General v. Boultber, The ground of the doctrine of cy pres muſt be 
ef. jun. 380. Attorney- th > : n . . 
General v. Whitchurch, 3 Veſ. that the court is ſatisfied they execute the intentiot 
Jute 131. 0 as near as poſlible, and it was inſiſted w_ the 
| | tellatd 
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were diſpoſed to receive fellows ſo well endow! 

a5 theſe fellows might be. His lord(hip. propaky 

do diſmiſs the information ſo far as it prayed th 

the college might he bound by the direction ut 

the will with regard to the eſtabliſhment of lum 

out money upon buildings, and providing. for the 


direct an account of the money received by th 
college, and further to direct the college to transfer 
the ſtocks and depoſit the turnpike bond with the 
maſter, and the intereſt in arrear received by the cl. 
lege to be paid in. All parties to have their coſy 
out of the eſtate,. reſerving farther. conſideration 
until after the Maſter ſhould have made his repar, 


ditecting him to receive any propoſal ex- part. 


Merebant- Taylors School, for eſtabliſhing a chari 
within the terms of the will. 91 1 120 TI 
If Meorchant-Taylors School could lay Aa 
of an. eſtabliſhment with re to four 
ſcholars; ſuch number of ſcholars as they ſhould 
think the ſchoo] would afford his lordſhip wiſhed 
ta have as a particular object for his conſideration, 
whether that object was ſo near the intention that 
Lee 
The decree was drawn up accordingly (d, 


During the argument Lord Chancellor mentioned the caſe of Attorney-General v. Baliol College, 
2 * It aroſe upon a benefaction by Dr. Snell, for four ſtudents coming from Glaſgor 
to Baliol College. The information ſtated great abuſes by the College, who had the eftate veſted in them. 
They bad made bad leaſes, and there was much refleQtion. A point was made to have the exhibitionen 
removed; a peeviſh anſwer was put in, and they ſaid they would have nothing to do with the exhibition, 
Lord Northington gave them time to conſider of it, and they repented; but not a doubt was entertainel 
of transferring the exhibitions to another college. d 16 IT | 


17 Mar. 1708, cor. Lougkb. C. 27. In 1716, Sir George Downing conveyed bi 
Aitorney General v. Brwyer, eſtate to truſtees to prevent dower, and then ma- 
Dee es dgl. ried. On 2oth December 1717 he made his wil, 
Note; Theater of Attorney» and deviſed all his freehold eſtate to certain per- 
— = pr 2 —_ on to * uſe 2 his couſin and heir at law for 
ne ife, with remainders over; remainder to truſtees 
3 and their heirs in truſt, out of the rents and pro- 
fits, to purchaſe a. piece of ground in Cambridgt 

| proper to erect a college, with convenient appu- 

= oa tenances, which ſhould be called Dotuning College 
and to obtain a charter for incorporating the ſame 
to be maintained and governed as teſtator's truſtees, 
with the conſent of the archbiſhops of Canterbum; 
and York, and the maſters of St. John's and Clare 
Hall ſhould appoint; and aſter ſuch foundation, 
the truſtees and their heirs to hold in truſt for the 


{aid collegiate body and their ſucceflors for nl 


addition of four ſcholars to be ſellowe, and u 
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lowel and teſtator gave his leaſebolds on the ſame truſts. 
poll BW Teſtator gere his goods and chattels to his ſaid 
i the WY contin, and appointed him executor. By codicil 


teſtator charged ſome annyitics on his lands. 
Teſtator died in + Grp iſſue 3 his couſin 
entered and enjayed the eſtates till 1764, when he 
died without iſſue. On his death his widow and 
exccuttix entered. In 1964 an information was 
filed againſt her and the heirs of 9 
projing that teſtator's will might: be eſtabli 
the 


a), 

truſts thereof carried .into execution, and 

that an account might be taken of the rents re- 
ceived by her, and that a receiver might he 
appointed. That cauſe was heard in 1760, when 
Lord Camden decreed the truſts of the charity to 
be carried into execution, in caſe the King ſhould 
t a charter. In 1709 the cauſe was further 
d before Lord C., who declared the teſtator's 


ought to be performed if the King ſhould grant a 
charter and licence. for the intended college to take 
in mortmain, ſubject to the obtaining of which 
charter and licence his lordſhip referred it tothe 
Maſter to ſettle the form and endowment of the 
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0% charity. In 1768 Lady D. married defendant. 
" In 1773 ſhe died, leaving 5 V. reſiduary legatee 
tafgon and executor. In 1779 a bill of revivor was filed 
ther. againſt J. V., praying an account of the rents and 
— rofits of the original teſtator's eſtate received by 
tainel D, and that the former decree might be 

| carried into execution. In 1795, an order was 

made for a ſeparate report upon the annual value 
| his WY of the premiſes deviſed. The Maſter reported 
* lim. alia) that by reafon of the intermixture of the 
wih teſtator's eſtates with thoſe of the defendant, he 
pew could not certify the annual value of the eſtates 
er deviſed to the charity. Five fruitleſs applications 
ters were made to the crown for a charter; and in 
pro- 1797 the coſts of ſuch applications were ordered 


ih to be paid to the parties. The cauſe then came on 


1 for further directions, and (int. al.] it was prayed 
lee, that defendants ſhould lay a propoſal. before the 
. Maſter for founding a college according to the 
eh, will. Lord Chancellor ſaid, that as the court had 
'v) i declared the teſtator's will well proved it ought to 
are be carried into execution, and he ſhould feel no dif- 
* ficulty in directing the Maſter to receive propoſals. 
His lordſhip wiſhed to conſider the claims ſet up 


zu 7 


will well proved, and that the truſts of the-charity 
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 Caleof Sutton Hoſpital, 20 _ examination of Porter's caſe and the caſe of duun 


by the repreſentatives of Lady D., who win the 

Jt vr hs ery the teſtator to the intermedins 

rents and profits,” from the death of the teſtatory 

ſuch period 'of time when chere ſhould be an eh, 

bliſhment of a college incorporated. That thin 

was not founded in any expreſs terms of the forme 

decree, nor are there any expreſs terms in the . 

cree to bar it. The point was not raiſed at the 

hearing. His lordſhip thought he muſt, notwith. 

[ſtanding the length of time, act as if that deen 

had been recent ; his lordſhip could not reaſonif 

it was proper or not; it was to him as law, impe- 

rative and irreverſible ; he could only apply the 

decree. This led his to conſider whether 

the former decree had not diſpoſed of the queſtios, 

| h not expreſſed in terms. It reſembled 

' thoſe caſes where a deviſe upon a ſuture conti 

gency was to take effect, and there was no inter. 

: mediate tion of the rents and the 

(b) Vide Hopkins v. Hopkins, court there held a reſulting truſt for the heir () 
Ca. temp. Talb. 44. 1 Atk. What then would have been the argument if 

Wan gi. point hadgheen preſſed on the court on behalf « 

1 8 0 5 dy D. at che hearing. The legal right was per- 

Fea . the object of the 

devife be to ſome future eſtabliſhment of a uſe 

good in itſelf, the intermediate rents and 

erefore are not ble of being taken by the 

heir at law ſtanding in the place of his anceſtor; 

| C6 but at law they are applicable to the uſe, if that i 

(c) Lade Porter's caſe, 1 Co. 16. legal (e). Lord Chancellor then went into a 
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by which this i ditinQly proved. Hg piral, confidering it material to aſcertain up 
| what ground they ſtood, and how they affe 

| the preſent caſe as at law. Porter's caſe was upon 

(d) 32H.8. c. 2. 34 H. 8. a deviſe before the ſtatute of wills (d) and the i 

_—— tute of uſes (e), and conſequently before the ſtatute 

bn. — of EA. (J, before which time the court of Chas 

16 ka cery had no cognizance upon informations ſor the 

eſtabliſhment of charities. In the caſe of Suti. 

Hoſpital it was held, that though the corporation 

was not in exiſtence, the purpoſe being good, the 

heir of the founder had no intereſt, According 

to thoſe caſes, an appointment by will, if the pu. 

e deſcribed is good, is a good uſe at law. | 

truſt is to be executed in equity, the court, bj 

the power it has over truſts, ought to prevent the 

heir from claiming any right. The truſt by. e 

decree in this caſe is as emphatical a truſt of the 

| rents 


2 8 


— 


„ 


332888 BFF 


2 K 


$ -*F 


; 


Ov» 


6 Heew fer controlled in Equity—DeBrinz of Cy pres, O-a 125 
profits of the land for the purpoſe, as 
ſoon md. be, of purchafing the ground * 


the 


zug the deviſe had been to an exiſting col- 
lege which had exhauſted its licence to hold in 
mortmain z for until that licence was obtained, 
the college, having no power to hold in mortmain, G 
could not have taken any legal intereſt in the land. 
His lordſhip faid it could hardly be imagined that 
the rents and profits accruing between the death 
of the teſtator and the time the right to hold in 
mortmain was de facto granted by the crown, would 
go to the heir. His lordſhip did not wonder that 
no direQion was given at that time for an account, 
er for the appointment of a receiver. Conſidering 
by whom the decree was made, it would be inde- 


rA 


cent to ſuppoſe that a deſect was left in the decree 

on eto defeat what the court thought them- 
If of ſelves to eſtabliſh. Lord Camden in the | 
, judgment he gave (x) ſtated that ex debito juffitie (g) Lord Chancellor here read 
** was obliged to act, and that the court could not ——5 note of Lord Camdea's 
eee no reluQtance was ſhewn by him in 
rofl making the decree, but it was frank and deciſive. 


As to what was thrown out, that there were col- 


leges enough in Cambridge (5), the court ſaid the (+) It was fald in argument 
we 2 Tris court A hare was nothing in r is not within 
de teſtator's deviſe that ſhould prevent the execu- R * 
«1 (Len of the particular purpoſe, if conſiſtent with legiflature intended to throw ns- 
his majeſty's pleaſure that it ſhould take effect. thing in the way of deviſes to the 
Vr The decree has declared that the truſts of the will ali der, merten tn 
p ought to be performed and carried into execuion ; there Gould be no new eſtablih- 
= then the ſpecific truſt for creating a college was wegn but Ar colleges al-- 
* ſuſpended until the crown ſhould grant a loner — ge he wrnade woe — 
unde langunge of the decree ſhews the preſent is a prefied his doubts of that dif- 
* od deviſe to a charity, and that the right of the *>on- | 
* is totally gone. e decree has not ſaid that 
an de particular truſt failing, the will was void. The 
* King may 1 —.— it to another purpoſe (i). Lord (% As to the doctine of y 
Mag Chancellor felt himſelf bound to ſay that the rents #7 with need to charities, 
und profits of the teſtator's eſtates did not belong — — — _ 
bar! to the perſons who poſſeſſed them, and that there: gaſes there referred to, 
t, by fore he was bound to take care of them. The 
tic Freſent being the cafe of a charity, his _—y 
12 could not give that benefit to the defendant whi 
| the he might have done in other caſes, as from len 
dem ek time, Gr. The court, in many inſtances, 


been 


16 C—a - /\ Charity and Chiritoble Uſes." 


and coſts. 


H. 1:60, cor. Wright, C. S. 
. Lydiatt & al. ex parte Felfted 
Hoſpital.v. Sir Fokhn Feach, 


2 Vern. 4th, 412. 


* 


been obliged to follow the 'teſtator's aſſets at th 
great inconvenience and hardfhip of the parties, y 
upon the ſingular. will of Mr. Travers, where his 
lordſhip ſaid he was obliged to make a harſh deere 
upon thoſe who had held the afſets for a long tine, 


h Lord Chancellor, during 
, intimated that the 
account ought to be with intereſt 


limited period from which to date the account (ij 
Lord Chancellor directed that the truſtees ſhould 
be at liberty to lay a plan .before the Maſter for 
founding and eſtabliſhing a college according tothe 
2 4. the teſtator's with * that the 
Maſter ſhould report u | l parties to 
have their ſubſequent cc 6. : | 


SEc. 7. What ſhall be conſtrued a Mil- 
employment of Lands, Goods, or 
other Effects, appointed to Charitable 
Uſes ; what Remedies may be had in 
ſuch Caſes; and where the Appointees, 
Truſtees, or Governors are puniſhable 
for Corruption or Neglect. 


1. 1 ORD Rich, who founded Felfed Hoſpital, 
| L among other rules directed 2 no leaſe 
ſhould be made for a longer term than twenty-one 
years, and that at the old rent, taking a fine 

of two years value. In 1640 the hoſpital granted 
a leaſe at the old rent (of 18 J. per ann.), but took 
a deed of covenants from the leſſee to pay an 
additional rent of 32 J. In 1659 the hoſpital made 
a leaſe to J. A. for twenty-one years, reſerving 


the old rent of 18 J., and by deed of covenants thi 


lefſee contracted to pay 32 J. additional rent, and 


the hoſpital covenanted to renew from time to 


time, to make up the term ſixty years, and in 
1679 they made a new leaſe accordingly. In 1682 
the leaſe was renewed again, and an indorſement 
was made on the deed of covenants in 1659 con- 
firming the former agreement. Defendant, who 
had purchaſed of J. A. brought a bill to have his 
leaſe renewed purſuant to the ' covenant in 1659, 
which was diſmiſſed, the covenant for renewal being 
as much to the prejudice of the hoſpital as the 
granting of a leaſe for 60 years in the firſt inſtance, 


which was contrary to the intention of the founder 


Deferdaut 
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Fg. 43. 


Defendant being, thus deprived of the benefit of 
his renewal, refuſed to 
Lord Keeper thought it a 


* 


on the deed of covenants of 1659, and not on the 


421. per ann. defendant and his aſſigns ſhould enjoy 
under the leaſe of 1682 3 but his lordſhip ſaid he 


decteeing the corporation guilty of -a breach of 
truſt, though it. was an —— of mutual 


2. A public company being truſtees for a charity 


97. What a Myſemployment cond the:Remedies. — + 127. 
y. his additional rent. 
ud on the hoſpital that 
the covenant to pay the additional rent was indorſed 


counterpart of the leaſe in 1682, and therefore 
decreed that on payment of the additional rent of 


ing the reſidue of the term of twenty-one years 


could not decree a renewal of the leaſe without 


21 Jan. 1702, Dom, Proe. 

Eaberdaſbers' any v. Alttor« 

ney-General ex parte Newland 
Hoſpital, 1 Bre. Pl. 9. 


h 2 1707, cor. Wright, C. 8. 
tornty Ceneral v. Hart 
& al. Prec. 1 


2 Eq. Abr. 198. pl. 1. 750. pl. t · 


10 June 1714, Dom Proc. 
Hertford Boreugh v. Hertford 
Pocr, 1 Bro. P. C. 399» 


11 Mar. 1720, Dom. Proc. 
City v. Atterney-General 
and uthers, Caſe of Sr Thomas 
White's Charuy, 2 Vern. 307. 
4 Vin. Abr. 446. pl. 16. 2 Eg. 
Abr. 198. fl. Clles' P. C. 280. 
2 5 P. C. 236. 


lil. mifmanage. the fund, and neglect the objects of it. 
or Held, that they. ſhould make good the deficiency 
ible out of their own eſtate, and pay coſts of the ſuit, _ 
lin 3. In the 5 Edw. 6. the pariſh of Saint Clement 
ees, Danes purchaſed lands 8 J. per ann. in High 
ble Holborn in truſt for charitable uſes. Afterwards, 

by building, &e. the lands in queſtion increaſed in 

ralue to 4501. per ann., which was employed in 
augmentation of the charity. In 1682 the truſtees, 
, dy order of the veſtry, charged theſe lands with an 
eale WY annuity of 100 J. to raiſe 1000 J. for the uſe of the 
ve iſh. - The pariſhioners afterwards brought a bill 
only to ſet afide. this annuity, as being granted in breach 
nted of the charity (the commiſſioners of charitable uſes 
took ing already ſo decreed). But Lord Keeper 
' an diſmiſſed the bill, and would have made the 
1ade pariſhioners pay the coſts, had they not ſubmitted 
ning to pay the arrears and growing payments of the 
| the annuity, _ | 
and | i. | | 
e to 4. A corporation are truſtees for a charity, and 
d in in poſſeſſion of the charity eſtate, but Coppreſs or 
682 conceal ſome part of the evidence relating to the 
nent charity, they ſhall pay the coſt of the ſuit. 
ho 3. Sir Thomas White in 34 H. 8. intending to 
his prefer the commonwealth of the eity of Coventry, 

then in great decay, paid to the mayor, Ac. 1400 /. 
559 7 
cing wherewith they purchaſed land of the value of 70 /. 
the fer ann, On 6 Fuly, 5 Ed. 6. they covenanted 
nee, with the Merchani-Taglors Company in London, that 
der, immediately after Sir T. Vs death they would 
dant early pay the profits of theſe lands as follows, 


Viz, 


128 —2 


(a) Vide à Vern. 377. 


(5) Vide Coller P. C. 280. 


of diſmiſſion, and ordered that the court of Char- 
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vis. 241. per ann. in 2 to /wehe 
poor inhabitants of Coventry, 40 J. per ann. in fre: 
— 2 ears name, &. 


to be tent out for nine years, and to be called 


in and put out again in like manner for ever; and 


forty-one years, and afterwards the 400. to circulate 
rl between Coventry, orthampton 1 Leiceſter 

ortho and Warwick for ever, "200 ü 
This 70 /. per ann. continued to be ſo dif] 

* for one 2 * and 2 * but Ls we wy 

o iffering about ſharing tl us 

he eſtate, the other four towns by this 


. 
* 


accident me informed that the eſtate wu 


greatly increaſed in value. Whereupon in Hilary 
term 1695 an information wasfiled by the Merchant 
Taylors on behalf of the ſaid four towns 
againſt the corporation of Coventry, for an account 
and diſtribution of the ſurplus profits in augments 
tion of the charities, , 1 | 

On 13 December 1700 this cauſe was heard 
before Wright, C. 8. and his aſſiſtants (a), when it 
was decreed that the corporation of Coventry were 
entitled to the ſurplus rents of the lands, and the 
information was diſmiſſed. : i 

But on appeal to the Houſe of Peers (I) ther 
lordſhips, on 19 February 1702, reverſed the decree 


cery ſhould give the plajotiffs ſuch relief on the 
information as ſhould be juſt. The houſe declaring 
their opinion to be that the increaſe Fl the value of the 


* lands in queſtion- ought to be applied towards th 


augmentation of the ſeveral charities and appointment: 
n conſequence the court of Chancery on 12th 
2 1703 decreed the full value of the eſtate to 
applied according to the order of the Houle of 
Peers; and upon a reference from that court to 
the Maſter, and upon a hearing for further direc- 


tions upon the Maſter's report, it was decreed 


that the corporation ſhould account for what they 


had received out of the charity lands from the time f 


the order made by the Houſe of Peers; and as they 
appeared to have miſbehaved themſelves, they were 
to have no coſts from the time of that order, and : 
receiver was appointed, and the corporation were 

Ef '  « enjoined 
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enjoined from receiving any of the future profits "© 
of the eſtate. But des theſe proceedings, the 
corporation of Coventry, by fraud and undue prac- 
tice, drew the — corporations into 2 
private agreement, whereby, under a pretence 
coſts, though none were decreed or reſerved, they 
agreed to pay the four corporations and the Mer- 
chant T. 825 /., and.inſtead of apply- 
jag the tull increaſed profits of the eſtates (which 
were reported to be £241.) in augmentation of the 
charity, they agreed to pay out of it only 60/. 
annum to the corporation of Coventry and the 
corporations. And in order to execute this P. 
ment, the defendants demiſed all the charity lands 
to the Mexchant Taylors Company and the other 
four corporations for #eventy thouſand and one years, 
and accepted a re- demiſe thereof for twenty thou» 
ſand years, under the particular rent of 60/. per 
annum to the four other corporations, which was 
much leſs than their proportion of the charity. 
Upon the diſcovery of this tranſaction, and that 
the defendants had made contracts for leaſes for 
long terms on large fines, at ſmall reſerved rents, 
to their own members” ſons and friends, the court 
of Chancery recommended it to the Attorney- 
General to bring another information on behalf of 
the inhabitants as paupert, againſt the five corpora- 
tions, and ſuch as had ſigned the agreement, in 
order to enforce the former decree. 

N in M. 170g a ſecond information 
was filed to have the agreement ſet aſide and the 
truſt eſtate transfersed to new truſtees. 

Upon the hearing of this cauſe before Harcourt, 
C. S. on 27 February 1710, he declared the agree- 
ment to be vile and corrupt, and entered into with 
intent to "w_ the order of the Houſe of Peers. 
His lordſhip Qecreed, therefore, that the ſaid agree- 
ment and the deeds of demiſe and re-demiſe ſhould 
be ſet aſide, and that the truſt-eſtate ſhoald be 
re-aſſigned ſo as to put the defendants and the 
other corporations in Aar guo. And the former 
cauſe coming on at the ſame time on the Maſter's 
report, defendants were ordered to bring the 
2241 /. before the Maſter in three months, and in 
the mean time the conſideration of ſcttling the 
truſts was ſuſpended. . | 

After the expiration of five months the court 
enlarged the time for three months longer; but 

Vor. II. K declared, / 
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declared; that if the defendants did not bring in 
the money by that time, the truſts ſhould" be 
transferred, as well on account of their diſability 
# miſbeluvxu wt. 

Defendants repeatedly applied for further time 


er to direct the Maſter to approve” of new 
ces, which being done, the corporation of 
Coventry were directed to convey and aflign ty 
fuch-new truſtees aceording to the former truſts, 
Purſuant to this deeree the truſt eſtate was 
affigned ; but defendants neglecting to pay the 
money reported due, a ſequeſtration iſſued again 
them, and after lying under that ſequeſtration for 
ſeven years, they raiſed money enough to ſatisfy 


for payment of the money :; but the court thought 


the demand, and then (but not before) they 


appealed from the decree. But the Lords, aſter 
hearing counſel on this appeal (on both ſides), 


_ affirmed the decree, yet without prejudice to the 


appellants applyitig to the court of Chancery 
according to the'courſe of that court for a re- con. 
veyance of the truſt eſtate, as that court ſhould 
ank 3 \ tat 


* Nute; It appeared that this noble charity was ſo greatly increaſed, that Inſtead of the 24 l. per am. 

, to the poor inhabitants of Coventry, they received at this fine (1720) dbove 300 l. er. n. and faſted 

of the 40 l. per ann. lban-monry, paid to the five corporations ſucceſſively, they received in their tum 
near 5001. z and that the other charities were augmented in proportion. | 


M. 1920, cor. Parker, C. 
Taylor v. Dulwich. Hoſpital, 
1P. Wms. 655. 
z£g. Abr. 198. Fi. 2. 


6, A college ſeiſed in fee was reſtrained by the 
ſtatutes relating to its conſtitution from making a) 
leaſes except for twenty-one years, and at the rac 
rent. The college made a leaſe to A., who having 
much improved the premiſes, by building, Oc. an 


entry was made thereof in the audit book, and a 


recommendation figned by the maſter, warden, and 
moſt of the fellows, to grant A. a new leaſe at the 
Expiration of the old leaſe, at the ſame rent, and 
under the ſame. covenants; and when the term 
was near expiring, an order was made at another 
audit for ſuch new leafe. The preſent bill was 
brought by B., 4.'s adminiſtratrix, to compel the 
college to make a new leaſe, and the maſter warden 
was B.”s principal witneſs, Per Parker, C.— The 
maſter warden, who appears as a witneſs, ha 
betrayed his truſt in relation to the college, and 
has acted inconſiſtently with the oath he has taken 
as warden. His lordſhip alſo diſapproved of the 
recommendation to grant a new leaſe at the old 
rent, it being to wrong the college and jor the 

| ſtatutes, 
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ſtatutes. The figning a contract for leaſing by My 
private perſons, wz. the maſter and fellows, was - 
not binding to the college, it not being under tie 
college ſeal (a). neg would "—_ — | — (s) A to h re 

gy if the inteſtate had, after hi r for a corporation ay to ics re 
— . laid out money in improvement, in . 2 
confidence and reliance on ſuch order; but even | p. 
ia that caſe he ſhould have had his reparation only be 
from the private - perſons ſigning ſuch order, 
and. not from the college; and as to repairs. 
done by the leſſee ſince the ſaid order, they are no 
more than what by his old leaſe he was obliged te 
do. Bill diſmiſſed with colts. | 


7. Upon exceptions to a decree of the commiſ- T. 1725, cor. King, e. 
hopers.of charitable uſes, where the governors of %% F4% 2 2. 2 
S. Olave's free · ſchool in Southwark Rad joined ä 
making a long leaſe for years of fix houſes at 57. * 
per annum tent, which were worth 504. per annum. 

The Lords Commiſſioners decreed the aſſignee of 
this leaſe to ſurrender it, and ordered the ſeſſee 
and the governors to pay 704. colts. Lord King 
now afhrmed the decree as to the ſurrender, but 
mitigated the coſts to 500. ſaying there was no 
reaſon that the charity ſhould pay the coſts 3 on 
the other havd, it was juſt that the owner of the 
leaſe, who was to have the benefit of the breach of 
traſt, ſhould pay coſts; and as to the governors, 
though they were to gain nothing by this, and 
wert not guilty of any corruption, yet they had 
been extremely negligent in their truſt, for which 
they ought to be puniſhed with ſome colts. | 


8. A truſtee of a term for a charity purchaſes mM. 1756, cor. King, C. 


the reverſion in fee; he ſhall not cut down timber B. v. #ird, 2 P. Wn. 398. 
2 Eg. Abr. 746. pl. 5: 


- 


without making ſatis faction to the charity. we Bewick v. Whitheld, 


3P. Was. 267. 

9. Truſtees of copyholds in truſt for repairing H. 1793, in Scace. 
the church of A. and chapel of B. in that pariſh, - v Fryer Tak 
by deſire of the pariſhioners bought new ground, — 
and built a new chapel, the old one being too 
ſmall, and in ruins. Fals was held not a deviation 
from the truſt; and the truſtees were allowed to 
apply the rents and ſavings, but not to mortgage 
or charge the rents and profits of the eltate by 
anticipation. If the ſavings: are not ſufficient to 
reimburſe the truſtees, they are eutitted to reim- 
burſement by the pariſh, | 

! 


K 2 An 


132 C— © Charity and Charitable Ates. 96 


- Pide Attorney-General y. Harrow An information for a charity will not be 1 
School 2 Veſ. 551. miſſed, if there appear any directions proper to 
3 *mar» given, although the prayer be wholly miſtaken, 
* 1393» cor. Lds. Comes. 10. The general controlling power of the court 
Attorney-General v. Foundling over charities does not extend to a charity regulated 
en by governors under a charter, unleſs they have 
C. 1- pl. 12. " * alſo the management of the revenues, and abuſe 
Vide L v. Smart, their truſt; which will not be 1 muſt 
hat be apparent or made out by evidence. ound. 
Attorney-General v. Middleton d PP y IG. 
e vel. 2. ing Hoſpital is an inſtitution of this kind; there 
5 | fore on motion for an injunCtion to reſtrain the 
governors from building round it, the ſame wa 
refuſed, a breach of truſt or a probability of it 
not being made out; and held, it is not in the ns- 
ture of waſte to turn meadow into buildings, unlef 
clearly injurious. N oped 
34 July 1794, cor. M. R. 11. Sir F. N., in 1653, conveyed the vicarage. 


E — 2 houſe of P. and ſundry other benefits to truſtees 


2 V. jun. 380191. in truſt to permit the vicar to dwell therein, and 
See this caſe more fully ſtated, enjoy the benefits, provided he be there ſettled at 
nate, .. 6, pl. 24 the nomination of the truſtees for the time being. 


It appeared by the caſe that the vicarage of P. waz 
-in the gift of the erown, and that the Chancellor 
from time to time ſince 1653 preſented upon the 
nomination and recommendation of the truſtees, 
though only two inſtances of ſuch recommendation 
appeared in proof, one in 1747 and another in 
1758. In 1787 the then incumbent died, where- 
upon one of the truſtees called on the Lord Chan, 
cellor ; but not ſeeing him, left a letter, requeſting 
his lordſhip would wait a ſhort time for the recom: 
mendation of a ſucceſſor by the.- truſtees. Lord 
Chancellor waited two months; when no perſon 
being nominated, his lordſhip ifſued his at for 

. preſenting the relator. Some time after, the truſ- 
tees met; and finding the Chancellor's fat iſſued, 
they took no farther ſteps to aſſert their right, 
though the relator was not inſtituted till a month 
after their meeting. Upon the relator's taking 

* Poſſeſſion of his vicarage, he applied to the truſ- 
tees to have the enjoyment of the benefits attached 
$o it by Sir F. N. in 1653, which they refuſed; 
_ whereupon he filed the preſent information. The 
truſtees contended, that the relator could claim no 
part of the donor's bounty except the vicarage- 
houſe, as he was not of their nomination, and 
that the Great Seal was bound to wait fix _ 

| | 5 
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for their recommendation. They further ſtated, x 
that they were preparing to apply the truſt fund to - 

other charitable purpoſes, under the direction of 

the court; and as a reaſon for their not having 

recommended immediately, the abſence of one &* 

the truſtees was alledged. It appeared in proof 

that on former occaſions the ne had recom- 

mended on the very day of the late incumbent's 

burial, and did not admit of greater delay; and 

that upon the preſentation in 1758 one of the 

truſtees was then abſent, notwithſtanding which - 
they in like manner nominated immediately. M. R. | 

did not impute any thing 'criminal to the preſent 

truſtees, but thought them guilty of neglect, and 

that the Great Seal was not bound to ſuſpend the 

preſentation until it ſuited their convenience to 

recommend; neither ought the general intention 

of the donor to fail by reaſon of the miſconduct 

of his truſtees. Decreed to the relator all the 

ge benefits attached by Sir F. N. to the vicarage of 

een P.; but his Honor would not ſaddle the truſtees d 

nd WF” with the coſts, becauſe they were left to judge for | 
at themſelves, and had no particular mode pointed 

ng out to them. His Honor did not conſider them as 

"ns having made any oppoſition, neither had they dif- 

lor poſed of the fundz or applied it to any other 
the 
ey, 
ion 
in 
re- 
ally 


S > = - 
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object ; on the contrary, they were willing to do 
as the court n as the 5 was 
poſitive, the truſtees did not venture to apply it to 
the vicar, His Honor directed an account of the 
rents and profits; and that as the relator would 
_ all the reſi, he ſhould pay the truſtees their 


on Sec. 8. To whom the ſurplus Rents of 
for Lands deviſed to a Charity, or the 


- Increaſe. of Funds appropriated to 

ht, charitable Purpoſes, ſhall belong, and 

nth by whom they are payable. 

ivg | 

ul- 1. A Being ſciſed in fee of a manor of the annual 19 May 1698, Dom. Proc. 
hed value of 240 J. did, (by his will,) among Ven an 12 — a decree in 
ed; other legacies, give to his heir at law 40 f. to be paid 4/1 v. — par” 
[he out of his perſonal eſtate, and then proceeded in others, Show. P. C. 22. 

no theſe words 1 Being determined to ſettle for the f. —_ pl. 3. S. C. 
a future, after the death of me and my wife, the 97 


* manor of F. with all the lands, woods, and 
fo K 3 *appur- 


7334 | C-a Charity and Charitable Uſes, 5) 
„ appurtenances to charitable uſes, I dert 
« my manor of F. with the appurtenancy 
« unto L. J., Wc. and their heirs and affigy 
« for ever, upon truſt that they or their aligns 
cc after the death of me and my wife, ſhould 
* pay and deliver yearly for ever ſeveral pu. 
« ticular ſums to charitable uſes therein men. 
.« tioned, amounting in the whole to 1291, . 
et ann.; and made no farther charge upon the 4 
manor, (except the expences of the truſtees in the 
execution of the faid traſt). A. and his wiſe ſoon 
after died. The Attorney-General brought a bil 
againſt the appellant as heir at law, to eſtabliſh 
the faid charitics, and to enforce the truſtees to 
transfer their truſt eſtate. Ihe appellant by his 
anſwer claimed as heir at law the ſurplus of the 
charity eſtate, after ſatisfying the yearly payments 
expreſſed by the will and the charges of the trul. 
Upon its being referred to the Maſter to aſcertain 
the yearly value of the minor he reports it worth 
240. per ann. at the time the teſtator made his 
will The court of Chancery declared that all the 
'profits of the premiſes ought to be applied to the 
Charities in the will mentioned, and that the 
appellant was not entitled to the ſurplus, and 
directed how the ſdrplus ſhould go in augmentation 
of the charitics z but in caſe the appellant ſhould 
ſeal and execute a releaſe and conveyance of the 
premiſes to the truſtees, according to the decree, 
then the appellant to have his coſts out o6f the ſale 
of timber, and that the truſtees ſhould be indem- 
niſied. | 
Decree affirmed by the Lords according), 


M. 1990, cor. Wright, C. S. 2. The reverſion in fee of divers lands let on 
Hoit, C. J. 2 J. aud Bler- leaſes, on which in all 701. ann. rent = 
Ceed v. Mawr of Teſerved, was granted by King H. 8. to the 
p.m an 2 Vern _ 4 corporation of — ; 8 "of the purchaſe 
2 — * an: money was paid by the corporation, and 10000. 
7am 2 2 te . 239. by Sir Thomas White ; but in the grant the corpo- 
ration was ſaid to be the purchaſers, and it wi 
by the deed declared that the whole 70 J. per am. 
' ſhould be applied to the ſeveral charities therein 
mentioned. The leaſe expiring, the value of the 
lands was preatly improved, but the ſurplus had 

all along 
Coventry, The lands themſelves not being give 
to the charities, but particular rents out of the 
lands, Cecreed' the corporation ſhould have th! 
5 ſurpiws 


een reccived by the corporation of 
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ſurplus of the profits. But this deeree was reverſed li 
by the Lords “. | q ; 3k ; 

Nu. S. C. Vin. Abr. 496. pl. 16. 2 Ed. Abr. 198. pl. 3. Colles' P. C. 280. and 2 Bro. P. C. 236, 
where it was reſolved that the city of Coventry, havkag groly miſbehaved themſelyes in the execution 
of their truſt, were utterly removed. | | 


3 The owner of land charged with an annuity 26 Jan. 1741, cor. Hardw. C. 
for the maintenance of a ſchoolmaſter, will not be ee v. Dodd, 2 Al. 238. 
excuſed from'the payment thereof on account of - | X 
there having been- no ſchoolmaſter for fix years. — 2. 
Though there are not perſons in a pariſh ſufficient 
to * 4 the deſcription of a charity, yet the land 
charged with the payment of an annuity is not 
diſcharged; but the ſame ſhall accumulate for the 
advancement and increaſe of the charity. 


4. This charity ſcemt to have been founded by at 9 


* 
* 
* 


13 July 1744, cor. Hardw. C. 


rliament regn. Ed. 6. but the nature of trormey-General v. Price, 
83 does not The fubftlance of the A J . leg. Seb 


| tion is not flated ; but it ſeems an account was 
| ed for in ſpeaking of the account Lord H. ſaid — 
the « The'poor are entitled. to the ſurplus after the 

is maſter and uſhers' ſtipends are paid. There are 


. te twelve leaſes expired, and if not let, I muſt 
10 « preſume the maſter and 'uſher have received the 
+ « rents ever ſince their being made a corporation 
wr” « for that purpoſe.” Lord H. further faid—« As 
he « to letting leaſes for the future, one conſideration 
g « js, whether I ſhall let for the improved rent, 
a. « or direct fines to be taken; and I ſhall have a 
Ty t regard to the poor, and to prevent the rich from 
me © taking it to themſelves, I will order the ſurplus 


to be paid to ſuch poor as ate not maintained by 
BY. „the pariſh.” | 
1 Referred to the Maſter to enquire whether it 
| was moſt for the benefit of zhe charity to let leaſes 
at the improved rents or upon fines. 


baſe 5. An information was brought to have the 4 Mar. 1749, cor. Hardw. C. 
0 increaſing ſurplus profits of acharity-ſchool, founded Au- General v. Smart, 
po- by the erown, applied for the benefit of the maſter; 8 
but he was not made a party. Croſs bill to have 
Ft them applied for the benefit of the poor children. 
_ Per Lord Chancellor It is unfortunate that charity 
1 cauſes ate too often reduced to the ſingle queſtion 
ha of coſts. The prefent information ought to be 
45 diſmiſſed, if it wus not for the croſs bill: it is 
75 plainly the cauſe of the maſter. The rule that an 
Fu information © ought not to be diſmiſſed without 2 
q | K 4 decrees, 


236 Ca 


Charity and Charitable Ufes. 5 
decree, when on behalf of a charity, is true in 
general; but that applies only to private charities, 
and not to thoſe founded by the crown. The pre. 
fent is a royal foundation; and there is a icular 
direction by the laſt charter for the application of the 
revenue, by which alſo the charity is already properly 
regulated. If the whole revenue had been ap- 


(a) As in the caſe of Thetford pointed for the maſter (a] it might be a ground to 


School, & Co. 1 30. 


13 Nov. 1777, 
Art | al v. Johnſon, 
Abl. 190. 1 Eg. Abr. 100. 


2 


2 Co. 130. 


cor. Hardw. C. 6. Sir David Williams by wilt 15th Fanuary 


apply for the increaſing ſurplus. The prefent is 
an unneceſſary information, calculated to exhauſt 
the whole revenue for the maſter's benefit, and 
take it from the poor boys, in contradiction to 
their right. Diſmiſſed at the coſts of the relator. 


1612, deriſec the whole profits of the tithes in 
Gaventher to be diſpoſed of for ever to the uſe 
thereafter ſpecified, and then gave to ſeveral chari- 
ries and other public ufes feveral certam fams to 
be paid annually; all which ſums taken together 

made up the value of the tithes at that time, The 
tithes had ſince been greatly increaſed, and now 
produced anuually more than ſufficient to anſwee. 
theſe particular ſums in the will. 

A queſtion, now aroſe, Whether the ſurplus 
ſhould be applied in augmentation of thoſe uſes, or 
ſhould go to the heir at law ? The caſe of Thetford 
School was cited at the bar to the purpoſe ; but ; 
difference was inſiſted upon, that the eſtate in that 
caſe was given to feoffees. In this caſe the heir ar 
law was the truſtee; and teſtator might intend if 
any ſurplus, his heir at law ſhould have it. But in 
Thetford School's caſe, the ſarplus muſt have gone 
to the feoffees. Indeed, at the time that caſe hap- 
pened, courts of juſtice had not diſcorered that the 
feoſſees would be truſtees ſor the heir at law of the 
ſurplus, if there ſhould be any. But this caſe was 


ſtronger than that, for the teſtator declared. the 


whole profits ſhould be applied; and being the cal 


of tithes, it was much ſtronger ſtill, becauſe tithes 


are uncertain, and might. by this time have been of 


much leſs annual value by changing the arable into 


Vide Attotney-General v. Co- paſture, &'c. Lord Chancellor ſaid, it was a clear 
ventry Corporation, 2 Vern. 397- caſe, and referred it to a Maſter; but his lordſhip 


Cordell v. Noden, Prec. in Ch 


14. and Attorney-General v. ſaid, he did not intend all the uſes thould be pre- 


Sparkes, Ambl. 201. which war portionably augmented, ſuch as 105. for an annul 
determines on the authority of | ſermon, &c. z as they needed no greater allowance, 


this caſe. 


unleſs, as the clergy in Wales were in general il 
| - provided 
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ö for, the augmentation was to be conſi- 
as 


adding to this proviſion. \ 


7. William Tymperon in 1723 deviſed his manors, 6 Dec. 1753, cor. Strange, M. A. 
lands, fc. to pay debts and certain annuities, and „Hande. C. 
then to pay fix poor people of Aldborough and Be- nr N 
verley 28. 6d. per week, and 4. per ann. for ever 
to & miniſter of Humbleton. pon a bill to 
eſtabliſh this charity, a queſtion aroſe, Whether the 
ſurplus rents ſhould go to the heir at law, or be 
plied in augmentation of the charity ? His 
or thought the intention of the teſtator was 
clearly to diſpoſe of his whole eſtate to the charity, _ | 
and not the ſurplus to his heir at law. Decreed Nd Attorney-General v. Joha- 
therefore the ſurplus to be 4 * in augmentation e Ambl. 195, 
of the charity, which may be done by increafing "Coen, — 
the allowance, if not the number of objects. Arnold 3 — 
| 3 F, C. 22. 

8. Where a reſidue is bequeathed to a charitable M. 1791, cor. M. . 
uſe, and ir turns out to be more than adequate to nee, Fa Win- 
the number of the objects, the whole muſt be . ch. c. 373. 
applied to fimilar purpoſes. = 

The Rev. Robert Chapman gave all his reſidue to 
his executors, in truſt, to pay 12/. per ann. to a 
proper ſchoolmaſter, for teaching the children of 
Ravenſtone to read, write, and caſt accompts at ſome 
convenient place there, to lay out 205. yearly in 
the purchaſe of books for the uſe of the ſchool, and 
to apply the ſurplus, if any, in cloathing, and put- 
ting out apprentices, two children of the pariſh of 
Ravenfione, and one child of Little Woodj/ton ; and 
to mert once a year to inſpect the management of 
the ſchool and its accounts, &c. 

The teſtator died in 1785, leaving only a ſiſter 
and a nephew. The information prayed the eſtab- 
lihment of the charity, and that, if the reſidue 
was more than ſufficient, the charity might be ex- 
tended, ; g 

The as one of the next of kin, claimed 
a diſtributive ſhare of ſuch ſurplus, and ſtated, that 
conſiderable part of the reſidue conſiſted of. mort-. 
5 or ſome other real ſecurities. But the ſiſter 
diſelaimed any right or intereſt, being deſirous that 
the charity ſhould be eſtabliſhed. _... : 


of 22001., and a ſurplus beyond the preciſe num- 
ber of objects ſpecified by the will, and ſubmitted 
that the charity ought to be extended. 


It 


. 


133 C-4 


(a) x Bro. Ch. Qa. 444- (n.) 


(5) 2 Bro. Ch. Ca. 428. 


(c) 8 Cc, 150. 


tention, and there 


Charity and Charitable Uſes, (1 
It was referred to the Maſter to take an account 


of the petſonal eſtate, 
After the decree, the ſiſter aſſigned all her 


intereſt in the mortgages and reſidue to the truſters, 
t 


for the benefit of the charity. In conſequence of 
this aſſignment a ſupplemental information way 


- filed, and the cauſe came on again, 


Two queſtions were made, 
iſt, Whether the el of the reſidue, ſo far 
as it related to the real ſecurities, was not void, 2 


being within the ſtatute of mortmain ? 


2d, Whether the ſurplus ſhould not go to the 
next of kin; or whether the court ſhould conſider 
the whole as diſpoſed. of by. the teſtator, from the 
next of kin, and be at liberty to extend the n 


by N the number of objects? 
Per R.— The queſtion is, Whether the 


whole ſurplus of this be eſtate is not intended 


to go to the charitable purpoſes mentioned in the 
will, though more than ſufficient to anſwer the 
exact number of objects there The real 
intention of the tor 18 clear, that he 
meant to give the whole ſurplus. A diſtinction ha 
been made, that where there is a definite object, 
and that cannot take place, the court will not look 


for another object, but Jet the property go to the 


2 of kin, or the heir at law, as in Gees 
neral v. Bi Oxford (a). The only o 
teſtator had — 282 building 2 or 


of that could anſwer his in- 
he object mult be effectuated 
in toto, or the property — to the next of kin. 80 
in the Attorney-General v. Goulding (b), where it was 
held, that the teſtator had no general intention 
beyond that ſpecified in his will, and conſequent! 1 
that the bequeſt muſt be confined to the preci 

object, and not beyond it ; but wherever the inten- 
tion has been to diſpoſe of the whole ptoperty to 
certain purpoſes, as in the early caſe of Thetford 


idea, and nothin 


ia fact, creating Eh of vanity ; that was his ſol 


| School (c), and numerous ſubſequent authorities, 


the whole has been applied, the intention has been 
conſidered as ſuch, and it has been only inferred 
that the teſtator had been miſtaken merely as to 
the quantum. It has been obſerved, as a ſtrong 
mark of his intention, that by giving the apprentice 
fees to three objects, he bas magked out the limit 
of his bounty, nnd that the confining it to = 
num 
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number will be a ſufficient compliance with his in- 
tention z but according to the diſpoſition of this 
reſidue, his intention could not be limited to three 
boysz and if it would pay more, the teſtator has 
ſhewn an intent that the ſurplus beyond that muſt 
be applied in the fame manner; therefore his 


Honor was of opinion, it muſt be applied to the 


charitable purpoſes mentioned in the will. Per- 
haps it may not turn out to be much more than 
ſufficient ; but if it ſhould, the next of kin may 
then come to the court, as in other caſes, where 
there has been an increaſe of rents and profits. 
And decreed accordingly. | 


'g. William Adams obtained a patent conſtituting 
the Haberuaſberi Company a body corporate, to be 
governors of the revenues, c. of Newport ſchool, 
and in November 1656 by indenture he conveyed 
and ſettled land for the maintenance of the ſchool, 
with ſpecial directions as to part of the rents in 


13 Nov. 1792, cor. Lds. Comrs. 
Hitorneys General v. Tonner, 
2 Vf. jun. 1. 
4 Bro. Ch. Ca. 103. & C. ine 
Attorney-General v. Haberdaſhert* 
pany and Tonna. 
Caſe of Newport School. 


Favor of his relations. The land was directed to 


be let for a certain term, ſubject to a rent which 
was then adequate to all the founder's 7 
At the expiration of the leaſe the land was of con- 
ſiderably greater value. Upon an information on 
behalf of the charity, a queſtion aroſe, Whether 
the ſurplus with its increaſe reſulted to the charity 
under the general truſt, or to the heir at law? By 
the anſwer of the heir, it appeared that the founder 


had formerly ſettled another eſtate (previous to the 


ſettlement of 1656) upon this charity, and had pro- 
vided, that if any money ſhould ariſe by fines, it 
ſhould go to increaſe the charity; but being after- 
wards apprehenfive that the eſtate ſettled was not 
ſufficient, he purchaſed and ſettled the eſtate com- 
priſed in the deeds of 1656, and the eſtate firſt 
ſettled was decreed to be re-conveyed upon a ſug- 
ion admitted that the other was of greater value. 

er Cur. There is no doubt but the claim of the 
heir is contrary to the intent of the founder and 
of all parties. A title difficulty has been intro- 
duced by the anxiety of the founderto'make a pro- 
viſion for ſome of his relations confſtent- with the 
truſt, It js plain that the founder, by the ſpecial 
care he. took of his relations, . was deſirous that his 


intended provifion for them ſhould continue as 


long as his family ſhould be exiſting to have the 


benefit of it, and during that time the charity could 


receive no improvement, becauſe: there was no 


rand. © 


140 Ca 


Vide obe v. 
| Sparkes, Ambl. 201, 


NM. 1689, cor. Lds. Corrs. 
Saul v. Wilſon, 2 Vern. 118. 


27 Jan. 1690, cor. Lds. Comrs. 
Joy v. Slaughter, Prec. in Ch. 16. 


Vide Attorney-Gegeral v. Rye 
& al. 2 Vern, 8 the caſgs 


tere cited. 


11 April 1694, Dom. Proc. 
Warner v. North, 
Show. P. C. 110. 
Vide Saul v. Wilſon, 2 Vein. 
118. where it was determined 
that no appeal lies to parliament 


- Charity and Charitable Uſes, (4, 


fund beyond that. When that object was at xr 
end, then the truſt ceaſed as far as reſpected the 
confinement of the charity to a certain ſum, and 
then the remainder of the deed would be to be 
executed. Therefore there was no intention in 
favour of the immediate heir, much leſs in favour 
of a remote heir. The- ſurplus does by the con. 
ſtant rule of this court reſult to the charity, who 
take the benefit by enlargement of the original 
truſt, or fome other way under the authority of 
the court. It would violate the intent of the 
foundet, and diſappoint the charity to decree this 
ſurplus to the heir. Declare therefore, that there 
is no reſulting truſt for kim, and that the truſtees 
do account for the rents and 2 and that the 
Maſter do prepare a plan for the application of 


the ſurplus, having regard to the directions of the 


founder. 


Sec. 9. Of the Commiſhon and Com- 
miſſioners, their Inquiſition and De. 
cree: And herein of Exceptions to 
ſuch Decree. | 


1. NoO appeal lies to the Houſe of Lords from a 

ſentence in the Delegates, nor from 
decree on the ſtatute of charitable uſes z for they 
cannat have any original juriſdiction, being grounded 
on acts of parliament which give them none. 


2. Tenant in tail ſettles lands for a charity; 
and in 1652 a decree was made by the commil- 
ſioners of charitable uſes for applying ſuch lands 
to the charity; then the eſtate tail being ſpent, 
Plaintiff, who was the remainder-man in fee and 
an infant, excepted to the decree that he ought 
not to be bound, not coming in under the tenant 
in tail. Per Lords Commiſſionert— All appoint- 
ments by tenant in tail to a charity are good by the 
ſtatute, and binding againſt the remainder-man 25 
well as againſt the iſſue in tail. Decree confirmed 
with coſts. 8 

3. Lord Chancellor by his decree having ovet- 
ruled the exceptions taken by the appellant to a 


decree of the commiſſioners for charitable uſes 
concerning a giſt under Biſhop Warner's ol, 


69. Of the Commiſſioners, Inquiſition, de. —C—a 141 
ſame was read, and the parties were ordered to from 4 decree of the Commit 


anſwer: but the appeal being afterwards with- fioners of Charitable Uſes, nor 
drawn, the decree was affirmed by the Lords. from a ſentence in the Delegates. 


4. Dr. Downham having given lands for the fl. 1500, cor. Weight, C. 8. 


' : > a ' 
maintenance of a maſter and uſher of Pocklington Sir — Foy, nth _ and 


ſchool, and being incorporated by act of par- Mingrrn 
liament in _ in 2 of — —— n — 
ſurrender of a former leaſe, granted a term of Br + 
years to Sir William Rere/by, the exceptant's fa- 
ther, at 24/. per annum. Upon a commiſſion of 
charitable uſes, it was found by inquiſition that the 
lands in que ſtion were of the value of 13 3/. 16s. 8d. 
annum ; whereupon the commiſſioners decreed 
the exceptant to deliver poſſeſſion to the truſtees, 
and to pay the arrears of rent after the rate of 
1331. 165. 8d. per annum. Sir Wyliam having 
excepted to this decree, Lord XK. confirmed it, and 
directed a commiſſion to aſcertain and ſet out the 
charity lands which were intermixed with thoſe of 
the exceptant. 
5. A decree was made by the commiſſioners of P. 1700, cor. NI. R. 


charitable uſes z and * being taken to it, Rockley v. Kelley, 


now came before the Maſter of the Rolls; yy fs der ph © 4 


who, together with moſt of the bar, doubted authority is given to the Lord 
whether by the ſtatute of 43 Eli. c. 4. his Honor 8 Keeper 82 
could hear an appeal, and might affirm the decree Lancaſter reſpeQively, to grant 
and give coſts, the ſtatute mentioning only the commiſſions under their ſeveral 


Chantellor ; but the Regiſter ſaid it had always —— Apo 


deen an exception, and thereſore his Honor would tify the ſame by decree ; which 
do nothing in it. 5 g may be reviewed in the teſpective 

ON . courts of the ſeveral chancellors, 
upon exceptions taken thereto. But though this is done in the Petty Bag Office in the court of Chan- 
cery, becauſe the commiſſion is there returned, it is not a proceeding at common law, but treated as an 
original cauſe in the court of equi y. The evidence below is not taken down ir writing, and the 
reſpondent in his anſwer to the exceptions may allege what new matter he pleaſes ; upon which they go 
to proof, and examine witneſſes in writing ut on all the matters in iſſue: and the court may decree the 
reſpondent to pay all the coſts, though no ſuch authority is given by the ſtatute. And, 28 it is thus 
conſidered as an original cauſe throughout, an appeal lies of courſe from the Chancellor's decree to the 
Houſe of Peers (a), hotwithttanding any looſe opinions to the contrary (5). 4 Blackſt. Com. 427, 428. 


(e) Yide Duke's Ch. Uſes, 62. 128. Burfo . Len Atk. 531. 
Ade enn 


6. Dr. S. by will in writing gave 2000. to the T. 1704, cor. Wright, C. S8. 


pariſh of C., and after P. the reader coming to / v- Saine-Clement Das 


pray with him, his wife put him in mind to give —_ 


200), more towards building the church. The 4 
Doctor ſaid he would give it, and bid P. remem- 
ber it. The next day he bid P. remember what X 


he ſaid the day before, and died that day, Within 
three or four days the Doctor's wife put down a 
| | mes 
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memorandum of the deviſe, and fo did the mai 
P. died a month after; and among his papers vn 


found his own memorandum, dated three week 


T, 17s, Cor. Wiight, e. 
Corpus Chriſti College, Oxon, v. 
Naunton Pariſh, Glouceſter, 

2 Vern. 507. 


T. 1914, cor. Harcourt, C. 
enner v. Harper, 
1 P. Wms. 247. 'Salk. 163. 
Prec. in Ch. 389. 
2 Eg. Abr. 191. pl. $o 


(a) Vide Attorney General v. 
Rye, 2 Vern. 453+ In a keld's 
rt of rhis a it is aid chat 

the ftatute of Elis which fa- 


. woured appointments to chali- 


ies, is repealed pro tanto by the 
te of frauds. 


(b) Attorney-Ge-nera! v Baines, 
2 Vern 597. 
Piec. in Ch 250, 


after the Doctor's death, of what the Doctor fail 
to him about the 200/., and purporting that he 
had put it in writing the day it was ſpoken; bu 
that writing, which was mentioned to be made 
the ſame day it was ſpoken, did not appear, ani 
theſe three memorandums did not expreſsly agree, 
About a year after, on application by the parif 
to the commiſſioners of charitable uſes, . and 
producing theſe memorandums, and on proof of 
Mrs. S. and her maid, they decreed the 200/.; 
but on exceptions taken to their decree by the 
executors, Lord C. held it not good, becauſe it 
was not proved by the oath of three witneſſes, 
(according to the ſtatute,) P. being dead. 


7. In this caſe an iſſue at law was directed upon 
a re-hearing of exceptions taken to a decree made 
by commiſſioners of charitable uſes, after that de 
cree had been twice confirmed. - 


8. Tenant in tail made a nuncupative will, which 
was afterwards reduced into writing, and by it he 
deviſed that his executors ſhould purchaſe a piece 
of ground at Cricklade in Wilts for erecting a free. 
ſchool there, and gave to the ſchool a rent of 20k 
fer annum, to be paid out of the faid lands, The 
will was made, and the teſtator died before the 
ſtatute of frauds; the will was proved as nuncu- 
pative; and the executors, in purſuance of the 
will, bought the ground and built the ſchool, 
Whereupon the commiſſioners for charitable uſe 
decreed the iffue in tail to pay the arrears of the 
rent-charge to the ſchool, Upon this the iſſue in 
tail excepted to the decree; and the exceptions 
coming on before Lord Chancellor Harcourt, it 
was inſiſted for the decree, that though this vn 
void as a will, yet it was good as an appointment 
under 43 Elia. (a). Lord Chancellor took time to 
conſider of the matter, and then his lordſhip al 
lowed the exception, and reverſed the commik 
ſionetsꝰ decree, foraſmuch as at common law land 
or a real eftate were not deviſeable; and for that 
it is as much required by the ſtatute of 32 H. b. 
as by the ſtatute of frauds that ſuch a will ſhould 
have three witneſfes; and as in Fohn/orrs caſe (0) 
where a deviſe of land (in writing) to a charity, 
ſince the ſtatute of frauds, but not- atteſted by 
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60% Of the Commiſſioners, Inquiſition, &c. C—a 
three witneſſes], was held to be void; ſo a deviſe | 
of land without writing ſhould be void alſo, eſpe- 

gally it being by a tenaut in tail, and of a rent too 

which cannot paſs. but by deed ; and his lordſhip 

faid it would be very dangerous. to allow of nun» 

cupative wills of land (c). ; 

(i) To this the reporter P. W., puts a quere, ond refers to Stoddird's caſe, Duke's Char. Uſes, $r. 
where H. befort the ſtatute of frauds deviied a rent=charge out of lands to a charitable uſe, and willed 
chat the ſcrivener thould put it into writing, which was accordingly done. Decreed that this nuncu- 
pative will was good j for ©* though a rent cannot be created without derd, yet by the words of 43 Elis. 
« it may be appointed without deed ; and though the nuncupetive will be void as a wwi/l, it is as an 
« appaintment ; and iv ſeems that the ſtatute of 43 Elis. which makes thele appointments to charities 
good, bring ſubſequent to 32 Ren. 8. of wills, ſuperſedes and repeals that ſtatute; but it is true that 
the Hatute of frauds and perjuties being ſubſequent to the ſtatute of Elia. does repeal that ſtatute ; and 
thereſare, face the Ratute of figuds, an appointment of lands to a charity by a will not atteſted by 
three witneſſes is void, | 


A n, who was ſummoned to ap T T. 720, cor. King, C. 
before Ner- of charitable uſes, and did not Row 
appear, may except to their decree if concerned in x, Abr. 202. fl. 5. 
jutereſt, | 

10. A commiffion iſſued to inquire into the mn. 1738, cor. Hardw. C. 
miſemployment of ſeveral charities within the C of he 2 of Iichefler, 
Borough of chefter, and the commiſſion directed . . 200. fl 7. 
the commiſſioners to inquire by #welve lawful men 

the ſaid borough in the county of Somerſet, or other 

means, concerning any appointments to or 

abuſes of any charities within the ſaid borough, 
Objected, 1ſt, tkat the commiſſion was to inquire 
for this borewgh on/y, and not for the whole county. 
2dly, That if ſuch a commiſſion was proper, yet 
the authority to ſummon a jury was not legal; 
but that eſpecially ſince 4 & 5 Ann.-c. 16. of the 
body of the county. Lord Chancellor Hardwwicke— 
The firſt objeQion is grounded on the words of the 
ſaid aQ, which ſays, Inquiry ſhall be made by twelve 
lawful men of the county ; and the object ion ſuppoſes 
that it is abſolutely neceſſary that every ſuch commiſſion 


ſhould be for the wvhole county ; but he ſaw no 


foundation for it, the fatute dees not fix the extent, 
but only the objet of every ſuch commiſſon. Had the 
legiſlature defined the bounds of thoſe authorities, 
they muſt have purſued the directions of the att; 
but as it has not, there is no reaſon to find fault 
with ſuch a limited commiſſion as this. As to 
precedents, there are ſome produced, viz. eight 
ſtances of ſuch commiſſions between 1 Fac. and — 
7 Car. for ſeparate places; and if the words of 
the at had been ſtronger, after ſuch a ſeries of 
Cs it ought not now to be made a queſtion, 
tether thoſe were called commiſſion; ? A 9 
0 


* 1 3 


Parliament have mae a lato, as in the caſe d 


bound by the act, as being a remedial law ; but 


3 if this ſhould not be 
county | 


over - ruled the exceptions. | atk 
A commiſſion may be directed to inquire for 


6 Dec. 1739, cor. Hardw, C. 


Cheeſeman v. Partriiges 
1441. 436. 


Charity and Charitable Tiſes. | $9. 
of precedents againſt the plain words of an a of 


Bewdley, 13 Ann, which was a ſci. fa. to repel 
letters patent, the venire faciar was awarded & 
vicineto, and there was no doubt but that (it being 
a private ſuit of the crown to repeal its own gran} 
the caſe came within the ſtatute ; and the king vn 


upon producing precedents in the Exchequer in 
civil ſuits of the crown, where the vai had been 
ſo awarded, 24 the 4 & 5 Ann. A- 

they had paſſed /ub tio, yet all judges at 
Serjeant? Inn Hall — of 2. that . 
ſeries of precedents had cured the miſtake. A u 
the other objeQtion, that the authority to ſummon 
the jury is too confined, and ſhould have been 
from the body of the 2 what is ſaid relating 
to4& 5 Ann. c. 16. can have no weight; that 
fatute concerning iſſues only, to be tried in action: ut 
of the courts of record at Weſtminſter : this is only 
an inqueſt awaked you of- parhament, and what 
ariſes from the 43 Elix. that the inqueſt ſhall be h 
men of the county, is anſwered by the commi 
itſelf, viz. twelve men of the ſaid borough-in'the 
court 7 of S.; and this objection, as well as the 
former, is anſwered by the precedents in all ſuch 
limited commiſſions. But it is ſaid, that it appeam 
by the return, this jury which came out of the 
town hath inquired abcut landt lying out of the joun 
in the county at large ; the anſwer is, that ſuch land! 
concerning ſuch charities founded within the tewn 
and the jury ſummoned under this commiſſion 
might as well inguire into lands out of the town, at 
Juries in general commiſhons for counties inquire abut 
lands lying in different counties that are annexed h 
charities founded. within the limits of thoſe countit 
through which their commiſſions extended ; and this is 
done daily. His lordſhip therefore thought their 
commiſſion good and properly executed; and be 
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town as a county, and a jury may come out of the 
fon only and inquire of lands lying out, if arnnextd 
to a charity founded in the town. = 


11. T.C. by will in March 1930 deviſed in the 
words following : „I give to the charity-ſchod 
« of Yeovil, to be paid twelve months after ny 


* deceaſe, the full and whole ſum of 50 l. Item! 


«i al 


99 e Cn 145 
| | ' Lofin man is vs 
4 L 5 

epeal Latin tongue, the ſum of 5 

d & for teaching and inſtru 

ein * oor of Taraf 

rant) ; a year, to be paid eve after. my 

wa « out of m - gt ye to be paid 

" but « my executrix. | {tem,” I give my wife S. C. that 


Ne to her 


r 

* r 

ough 

$ it 

— tellators widow 2 one month after 2 —— 

mon pay y defendant 10 f., Ce. and that 2 

been of the lands called Homer ſhould yearly ly pay be The 

ting ſchoolmaſter L, and decreed that 

that Homer were with the payment of 54. for 

ra * To this decree teſtator's widow took the 

ollowing exceptions : 

ir iſt, For that the eſtate called Homer deviſed. to 

eh 1222 y the teſtator's will with the 

fon 50. per ann. as adjudged in the decree. 

"the 2d, For that if the. the ſaid eſtate was cha with 

the the 5 J. per ann. the ſame was not by the will made a 

ſuch perpetual * thereon, , nor payable at ſuch 

can WH times or in fi proportions as adjudged by the 3 

che : | ; 1 

1 Per Lord Chancellor The will is ſo inaccurately : 

rt that it ſeems the teſtator made it himfelf : 

00 — it cannot take place according to the 

Gon court muſt make ſuch a conſtruction 

\ & u is moſt agreeable to the intention. The teſtator 

beat ſcems to og: had two intentions: iſt, To give 

1 h his money legacies independant of his annuities, and 

1 in groſs ſums z for the firſt legacy is the full an 

61 whole ſum of 501. to be a twelvemonth after his 

is i 5 paid a 

heir WY 425: 2dly, An annuity of 5/., and another of 

, to be paid yearly every oe after his deceaſe. 

ueſtion is, Whether the annuity of 5/7. 

w_ rge. upon the eſtate at Homer ? In the 

the firſt place, What is to be the continuance of this 

— 82 And that will determine in ſome 
ure the other queſtion, Whether the eſtate at 


Homer will be liable to anſwer it? Lord Chancellor 
the was of opinion that this was intended by the teſtator 
jool © Perpetuityy for be did pot give it to a particular 
i {boolmaſter, but to the ſchool itſelf, which is 
„ [ vor. II. 9 like 


#6 ©=k - - Chirky and Choritable-Ules, 4, 
yy 614 eaſe of a gift to the pariſh church if 
a 


Vide 2 Ventr. 349+ Satht Andiru, Holborn, which was conſtrued th 

t6 the patſon and pariſhioners of Saint Andes 

and theit ſuete ſſors for ever. Another cirvurmſtanct 

that it is in genetal wofds for the iaſtruction of th 
boys, which mult be uridefſtood to mein three 
in ſucceſſion. There ti be no queſtion 68 to 

charging his eſtate at Hamer; for be hat made t 

lable in Expreſs terme; and the calling his vit 

exetutrix in this clauſe is only another delcriptt 

df het, for the words immediately following yin 

Nd Edgell v. Haywood, the inheritance in this eſtate to the wife D. Ln 

3 Ack. 352. 357 · -Chaticelfor laid, it could not be charged upon the 

teftitor's perſonal eſtate, becauſe the real eſtateb 

Exprefaly ſet apart to anſwer the unnuities; fir 

- Whit the teſtstot means by his reſpective legacy 

art the pecuniary ſums, or ſums int groſs that i 

before given in other parts of hie will. The wy 

queſtion is, as the fund intended for the ſchool h 

not ſufficient, Whether the eſtate at Homer be liabk 

to make up the deficiency? em ought to be 

conſtrued as a conjunRtive; in the ſenſe of and o 

alſo, to connect the two ſentences together aud 

make the eſtate at Homer as much liable to one 

annuity as the other, for item has never bet 

conſtrued a OI but is otily made uſe of 

4 Celex. Rawlinſon, 1 Salk. 234. tô diſtinguiſh the clauſes in a will + 

opewell v. Ackland, 1 Salk. 239. are to this point. 


The time of payment is at Eafterj and it i 
directed to be ald half yearly, which naturaly 
intends taxes: this court cannot alter it to hal 
yeatly payments and clear of taxes. Decreed the 
exceptions to be over-ruled, fave as to the time i 
paying the 5 J. per ann.; und as to that th 
exceptions muſt be allowed, and that ſo much u 
the commiſſioners? decree as directs the 5/. 
unn. to be paid half yearly, at Michaelmas and Lat 
- Yay, be reverſed, and that the arrears be forthwit 
id to the defendant, and that the 5 J. for ti 
future be paid yearly at #afer, ſubject to ti 
landtax. The reſt of the commiſſioners! deem 
his lordſhip confirmed. 


26 Jan. 1741, cor. Hardw, C. 12. T. A. by will charged his lands in E. with 
Hlait v. Dod, 2 Att. 238, 239. 20h, per 2 for maintaining a ſchoolmaſter u 
repairing the ſchool. The annuity was to be pil 
 half-yearly ; ant if in arrear 42 days, 67. per vol 

was allotted nomine pate. h | 
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A con. 
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4 10 
upon the inquiſition it appeared the ſchqolmaſter- 
ip had been vacant fix years. 
commiſſioners ſummoned the owner of the 
land charged z but he making default, ＋ bai 5 
him to pay the ſix years“ arrear and the nomine 
gene, amounting to 45 “., together quith H. 
Two exceptions were taken to this decree : 
iſt, That teſtator only gave the annuity while 
there was an actual ſchoolmaſter, and that the va- 
cancy was not owing to any fault of the exceptant : 
2dly, That if the exceptant ſhould pay the 
arrears of the annuity, he ought in equity to be 
relieved againſt the nomine pane. 
Lord over-ruled the firſt exception, 
comparing it to the caſe of a charity for mainte- 
nance of alms. people ; where, though there may 
not be perſons fufficient to anſwer the deſcription 
of the charity, yet the land charged ſhall not be 
diſcharged, but the annuity ſhall accumulate, to 
advance and increaſe the charity. 'E | 
As to the ſecond exception, his lordſhip faid | 
that the 5.5. per week allowed by way of nomine In the cat of 
gene, aſter the 42 days, ſhould only ftland as a ſecurity — an wm 
W A gy ny principal ſum is nat regu- ground, for tha 
As to the coſts, his lordſhip ſaid it had been 
determined that the commiſſioners of charitable 
uſes have no power under the 43 Fliz. c.4. to give 
colts ; but this court can do it; and coſts were 
decreed againſt the exceptant in the preſent caſe. 


13. Exceptions had been taken to the decree of 9 May 1743, cor. Hardw. C. 
the defendants as commiſſioners of charitable uſes, 2 — 
and N tions out of 43 were allowed ; but * 
there being ſome doubt as to coſts, Lord Chancel- 


. 


Lak lor took time to conſider of that queſtion, and this 
wit RY delivered his opinion. Per Lord Chancellor — | 
er precedents have been produced (vide margin(a)) (e) Chapman v. Inhabitants of 
o n which coſts were given; and as the point was Tedbury, cor. Coventry, C. 8. 
lecret thug ſettled, his lordſhip would follow the juſtice 25 Cale relating to Crowland par- 
of theſe caſes, whatever doubts he might have had fonage, cor. - Nottingham, P. 
originally himſelf. It was contended by the re- —— 
$ counſel that the precedents cited were Somers, C. S. in 1693. wm 

Tema. becauſe no authority was given _— 1 caſe, cor. Lds, Comrs, in 

dancellor to award cofts by the 43 KAZ. Not- bunch . 
withſtanding the verdi& of a jury, or a decree of — Wright, ©. tn 
the j of uſes, the court of 1704-5. 

La Chancery 


18 Ca 


Hancock v. Walker, cot. Chancery may {till (under the ꝓch ſection bf th 


Cowper, C. S. in 1715. 


| *(3) Jones v. Concter dete , 2 Ack. 
40. 


— 
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ſtatute) permit a ſuit to be inſtituted in this 
in which the exceptants are conſidered 28 plaintiff, 
and the reſpondents as defendants, and put in 1 
anſwer upon oath; and in the examination of wit 
neſſes in the caufe, neither fide is bound by wht 
appeared before the commiſſioners, but may { 
forth new matter if they think proper; 'Vhis by 
made the court all along conſider it as an origin 
cauſe, or otherwiſe the court would have known 
nothing of the merits. The court, therefore, hae 
mixed the juriſdiction of bringing informations in 
the name of the Attorney-General with the jur. 
diction, derived from the ſtatute, and proceęd either 
way, according to their diſcretion. It is faid the 
courts ought to reſort back to the original juriſ 
diction in point of coſts upon arguments ci 
drawn from caſes of coſts at law and the old as, 
the ſtatute of Marlbridge, 52 HF. 3. But con 
of equity have in 'all caſes f bebe it, not from an 
authority, but from conſcience e © arbitrio bn 8 
viri as to the ſatisfaction on one fide or other q ** 
account of vexation (6). But ſtill it is ſaid this 
ariſes on the common law fide, as it comes out of | 
the Petty Bag. The return of the commiſſon in- | 
deed being in that office, the Petty Bag retains the 
proceedings, yet it comes before the Chancellor 
rſonally, and not in his ordinary or extraordinm F 
juriſdiction. Lord Chancellor defired to know by Bl 
what authority he could give coſts in-bankruptc, 
if he could not give them in this caſe; for it wou in 
be difficult to ſhew from the bankrupt acts that ht 
had any ſuch authority. It is only by orders fi 
proprid manu and proceſſes of contempt; the lame 5. 
as to eommiſſions of lunacy; for though it is ſad 7. 
the whole ariſes from the ſign manual of the king 
yet his lordſhip ſaid it does not, After the ju, 
diction of the court of wards was taken away, the 2 
juriſdiction over lunatics and ideots reverted bak 
to the court of Chancery, to whom it original a fin 
belonged; and the ro 1 Gen manual is a ſtand; cies 
warrant to the Lord Chancellor to grant the cu eſtat 
tody of the lunatics, which is a beneficial thing n perf, 
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t M. Mater of Hel, a la- cafes of ideocy (e). Therefore it is not an auth WW loſt 


natic, 3 Atk. 35. 


foundation, how this authority of coſts did ati 25 


rity. in the Lord Chancellor, ariſing from his ord by fi 
nary or extraordinary juriſdiction, but à peru gage 
one, and very difficult tg maintain, upon 2 1 


but falls exactly within the caſes of baykrogs — 
1 


7 


9 0/ the Commuſſoners, Inquiftien, &c. Cz 149 
ideots. See the caſe of | Bewdley Corporation (d) () 1P, Was. 207. | 
relating to awarding venirer de vicineto et de corpore | 25 
amian, where the court was governed by prece- ä 

dents of about ſeven years ſtanding before the iſſue 

of the venire. So likewiſe in the caſes of juſtices | 

of peace they have 'taken upon them to exerciſe . 
ſeveral juriſdictions which the court of King's 89 
Bench would not have allowed, if it had come 

originally before them. His lordſhip, therefore, - 

was of opinion he ought to be hound by the prece- 

dents cited, eſpecially as it is in aid of juſtice. 

The queſtion then is, What ought to be done as to 

the coſts above and the cofts below ? As to the 

coſts above, his-lordſhip decreed the exceptants to 
.. they had prevailed (e)z = (0% 
reſpondents thei s where ad Hed ( „ Vide Aylet v. Dodd, 2 Atk; 
and as to the coſts below, his lordſhip would not 1 

interfere, but ſaid they muſt reſt upon the agree- 


e . 9 


Sc. 10. Of the Order and Priority 
which ſhall be obſerved with reſpet  _ -- 
to Charity Legacies in the marſhalling : 
of- Aſſets. g 


4 By will (int. alia) bequeathed 40/. to 2 H. 1684, cor. North, C. 8. 
charity; and the eſtate falling ſhort of aſſets V v. Bond, 1 Lern. 230. 

to anſwer all the legacies, the ſpiritual court was of 

opinion that the charity legacy ſhould be fully paid 

in the firſt place, and not in average; whereupon 

plaintiff filed his bill for an injunction "againſt the 

proceedings of rhe ſpiritual court; 'but Lord 

Keeper refuſed to grant the injunction, as the ſpi- 

ritual court had the proper juriſdiction of all lega- 

tory matters, | | 


2. Huſband borrows m to buy him a place; M. 1714, cor. „C. 

he and his wife mortga — land, and levy 7 4.2. = — 254 
afinez after which the Luſband by will gives lega- 2 Vern. 689. 

cies to charities to the amount of his perſonal ide Matters v. — 1 P. 
eſtate, The mortgage ſhall be paid out of his . — 
perſonal aſſets, though the charitable legacies are where charity legacies abated in 
loſt thereby ; but all the huſband's debts, though —— ga 
1 12 contract, ſhall be preferred to the mort- Anerrey Oennl 1 Robinſon, 
85 N * ann li Nores to the ptincipal eaſe, aste, dt. Baron and Feme, f. 7. pl. 8. 
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1 C4 Charity und Charitable Uſes. 5 fu 
. cor. . | 4 1 | ni 
. 


legacies 
= ; e Are” wen 
1 14, average wi pecuniary legacies; for 
e . A7 il. preferred bythe civil law, Mey re bat — 
10. | . Tack}. 

; p. „5 -General v. Robins, 2 P. W Aan 
nent 
| M. 1720, Cor. Parker, C. by. 4+ Teſtator by his will 500l. to a charity ˖ 
way or ma 2 ſchool and ſeveral DAN to his fur 
10 %%, ae, and died, Hisexecutors (. al) inf 
| on _ 3 Lord Chancellor ſaid, that u 
caſe of a deficiency of aſſets, all pecaniary legaciet 
us well-thoſe to — others, ſhould abate in 
proportion; for though the Romans preferred1 
pious or charitable legacy to-others, yet our lay 
does not they being all but legacies, and equal 
intended by the teſtator to be paid, it would be 
hard that one of them, by being ed, ſhould 
fruſtrate all the reſt ; beſides, all the other legacies 
0 ſeveral of the teſtator's poor relations, thy 

are charities alſo (o -) 9. 
(a) Ide Caſe of Carbon Houſe at Lambeth, Finch, 353. Fielding v. Bond, 1 Vern. 230. Atem. 
— Robins, 2 P. Wms. 25. Maſters v. Maſters, 1 P. Wms. 423. Tate v. Auſtin, iP, 


| 2. 1748, cor. — — | 5. A caſe Lord H. — 2 1 fo 
= » 179. 108. of marſhalling aſſets, he mu e it to 

* * ihe le, — ſame as it — before the ſtatute of mortmain 

43. pl. 3. | and if 1000 J. was deviſed, and debts 1 
real and perſonal eſtate, the rule before the 

was, that the debts ſhould be paid out of the real 

+ eſtate, and the legacies ſhould come on the pe- 

ſonal, His lordſhip ſaid, the court would do the 

ſame now, not by way of ſtanding in the place d 

creditors, but by turning the debts on the real 

eſtate. But that, his lordſhip ſaid, was no rule 

where real and perſonal was charged, and the te- 

due given to a legatee or children; the court 

would not, in ſuch caſe, turn the charge on the rea, 

to give the whole perſonal eſtate to the legatee. 


- 26 Nov. 2750, cor. Harde. C. 6. Jane Churchill directed her real eſtates to be 
Mee v. Helga J. 524 fold, and her debts and legacies to be paid out d 

| her perſonal eſtate, and refidue to her truſtees, u 

be diſtributed in charities as they ſhould think 

| 0 „ particularly recommending to them the 
oſpital at Bath, The truſtees agreed that il 
uy ariſing from a real eſtate is to be account 
as real; the bequeſt was ſo far void by 9 Ge. 2. 
dot defired that, in compliance with the intent 
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10. 85 wan 7 64. . 15¹ 
5 —— be good opt the 
| 90. tp6 perſona] a9 29 jþs Pte 
it the ex- In this caſe-it was & | 
nr e e , eta © hav, (De 


pla 3 ed by parlament, h 
and debts. ſhould he paid out — — Bn 


OE 


4 
ord 


N . 


e e& according to the wha! intent, or __ wy 
nat lz and. n all money arifing from the fais duct by pariament s ard 


$ CLAS WAS L QUNTEd as TE! expence to the promoters of that 

s to-be bought with perſonal were ſtill to b. — on ay 
| as onal. | relatiane. wh powers, which the _ 

1 __ inſerted in the conttrued as any other + 
dnn the | 2 ee wh inlet 19 en erg. op t 
licence „ and was coofidered as ſuch a licence, that the governors are empowered 


ty take Japdy to ſueli a valve, but Aill with a provido that they ars granted to them in the manner pre- 
Geibel by that law. IT Aan b 5 

7. Upon the queſtion as to marſhalling aſfets in II. 1752, cor. Hardw. C. 
this cauſe, Lord ff, leid he woul * up a * 3 
ay fol for the ee of chariics, bu „ 22 
might have the benefit of the old one. When there 
are general legacies, and the teſtator has charged 
his real eſtate with payment of all his legacies, if 
the perſonal eſtate is not ſufficient to pay the whole, 
the court has ſajd, the legacy to the charity ſhall 
be paid out of the perſonal eſtate, and the reſt out 
of the real eſtate, that the will of che teſtator may 
be performed in toto. 


8. B. T. being pofſeſſed of a term for years in 14 Mar. 1754, cor. Hardw. C. 
land and other perſonal eſtates, (but not feiſed of 4 e 
44 by will in 1751, after directing payment ae 
of his debts and legacies, deviſed the reſidue of his 
real and perſonal eſtate to truſtees, to be managed 
in the beſt manner they could, and the income to 
de applied towards cloathing the poor inhabitants 
of his grandfather's hoſpital at Abingdon; and | 
when there ſhould be no ſuch hoſpital, he directed 9 
the ame to be diſpoſed of among ſuch poor of the 
j# nomination as his executors ſhould think 
proper. After argument at bar, Lord Hardwicke 
laid, it has been determined on the ſtatute againſt 
Papilts, and likewiſe on the ſtatute of mortmain, 

the words © any efate or intereff” in lands ex- 
tends to leaſcholds. His lordſhip ſaid his judgment 
EI on the point, Woes 

4 


TI 


| = of 1 ceartballing aſſets out of the perſonal u 


eat, As where general 1 
nn eſtate, if the perſona eſtate is 
ſüufficient to pay the whole, the to the che 
the reſt out of the real. 80 where there i 


.enumerating them, and in the deviſe of the 
one of them is left out, that pr: tal be 


| ſeends, that part ſhall be firſt ap el, The 
| , P 775 ta 


this leaſehold hall fer N. ied firſt in 


a_ s and charitable bequek 
x oh Nen The ra. 


well as the real is always n 


ſhall be paid out of the perſona eſtate un 
is 2 
ticular diſpoſition of the different of eſtate, 


firft. 80 where there is a 
eſtate, and part of it is left 


the 
fe ehe und . 


ſame rule, his lordſhip ſaid, might p 
cauſe; for although this court wil: not ſet 
new rule of marſhalling affets in order * 
and avoid the ſtatute of mortmain, 


poſed reſidue by ba wing ore it — 
to the next of kin, and ſh == to the abore 
rules, be firſt applied to payment of the debts and 
legacies, as a real eſtate deſcending would be be- 


fore that part which is deviſed : and there being 


more-debts and legacies than the leaſehold eſtate 
would extend to pay, his lordſhip ordered it to be 


a) N Tyn- ſold and the deficienc paſs up, out of the other 


aſſets, and the reſt to 2 to LOGS 
9. In this caſe the beque ; « That 


4 > remainder of all t — s effects, annui- 


te ties, mortgages, bands, or notes, with furniture, 
% Ec, be ſold, and what money they ſhould {ell 
« for he gave to two charitable ſchools, for boys 
« and girls of Saint Andrew, Helborn, in 

« moieties.” The mortgages were for years. 


Two queſtions aroſe : iſt, Whether the bequell, 


ſo far as related to the. mortgages, was: void by 
the ſtatute of mortmain ? 


zd, Whether the court would not marſhal the 
aſſets, and apply the mortgages in the * 


Charity ond Charitable Ates. m 


el for dy 1 o 
res M. R. was” ws clear ee that 
l the — — (a) Pade Ball v. Covernon 


60 —— v. 
is an autho-iry that 2 
dl. | — = _- is within the de- 
Upon the ſecond. py his — Gift- ö 
guiſhed between the caſe where a mortg n 
iis 2 ſpecific bequeſt, and where it 
00 bequeſt enumerated and ribeq- 
Ks — ſpecies of eſtates, of which 
the rebdue conſiſted. ap debeoy bt i te ltr ie 
eee t in nter. al) | Attortey - Sen v- 
it might (e). & — Attotney-General v. 
His Honoe gave directions ncoordinghy, that the, (d) Mr. Ambler fays, this is 
nne dend ——— ace 
10. Teſtator . B., by will 6 t757, had 8 Feb. 1773, cor. + 
bequeathed his perſonal eſtate, and his eſtate at Hiherd v. 9: 
Fol, held by leaſe of the Biſhop of Winchefter, 
ible to his right heirs in truſt to ſell ſame, 
and to pay his debts and legacies; and alſo to 
Winchefter too l. for ſuperannuates not 
4 5 to College ; to the county hoſpital 
inehyfier $0 ol.z to the charity for relief of 
wb. and children of clergymen 600 J.: and 
after reciting that it was uncertain what his effects 
might amoutit to, gave whatever remained, after 
debts, legacies, and other charges, to his executors, 
for ſuch charitable uſes as they ſhould think fit. 
In 461 the M. R. eſtabliſhed the will, Ac. and 
direed that, in caſe of deficiency of the perſonal 
eſtate, the charity legatees ſhould ſtand in the 
place of the ſpecialty creditor, and receive a 
ſatisfaction pro tanto out of the real eſtate z but 
without prejudice to the queſtion, whether the 
legacy to the college was within the ſaving clauſe 
in the ſtatute of mortmain, which might ariſe in 
caſe the beforementioned marſhalling of aſſets 
ſhould not be ſufficient to furniſh the whole of the 
= 12 to "charities ; and if the perſonal 
2 — were inſufficient, the real eſtate to 
8 ſold. erſonal eſtate proving inſufficient,” 
te Te The maſter having reported, 
65 czuſe was ſet down fot forther direQions, 
wich were given accordingly. *- = 
cer 


r 


3 F. 


888% 5 ESE 


14 C— 


"s In Chancery cor. 
() abſ. C. Amb. 704. 


35 Dec. 1792, cor. Lds. Comrs. 
Malebam v. Hooper & al. 
4 Bre. Ch. Ca. 153. 
Hig hm. on Morimain, 50. 


Smythe, B, After twelve years the above dacree was appeal 


y en, . . *. 
eſtabliſhed at Winchefter Callqge ia deftay 


being clearly truſtees, by any po 


to ſell and convert the fame into money, and the 


6. % 5 * N 
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Charity and Charitable Ates. 50 


Rs on the Ys of —— v. — 


nuates at either of the uni. 
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be- pedantry to. run over all the caſes. on thi 

ſubject which are collected in Burge v. 

(1 Black}. 123). This is not a caſe in which the 

aſſets can be marſhalled, which is never done ty 
paygble. Hen 


S 


make a debt of an inferior nature 
the executors having legacies beg 


take any beneficial intereſt, In Burge v. Ho 


and every other caſe that is to be met w 


Attorney-General has been à party, which ſhem :. 

it was always the opinion that the crown had ſuch F 
an intereſt in caſes of this kind, that it was neceſſary inh 
to make him a party. The executors are as much enf 
truſtees for the crown as they would have been for Wi bit: 
the next of kin, if there had been any. Decree of t 
in favor of the crown ; but that executor arol 
ſhould be paid their expences. 


12. J. L. by will deviſed all his manors, lands 
Ce. as well freehold as leaſehold and copyhold, 
and all his perſonal eſtate, to defendants in trul 


in truſt out of the produce to pay divers-charitable 
legacies, —— the * at Bath, all 
ſundry pecuniary legacies to friends, and 200 
to erect à monument. The ſurplus and refidu 
eſtator gare o his two ,cxecutors,, equally to 
ivided between them, , By codicil teſtator go 
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ſever 


$10) maln Ai. 


u 
pecuniary legacies, and another charitable 
* le 
1 
. : as urvivor 
„e Erne, fled his bi againk the truſtees, 
u of 


1 of land, and that they funk into the 
refidue, to which be claimed title. Mr. Solicior | 
General for plaintiff contended. "that the caſcy | 

which had been decided (a) mat form the rules of mr 
the court. It certainly was not is n eaſe that Fon againſt marſhalling aſſets 
the court would marſhal aſſets for a charity. Where 8 | 
ah was given out of à mixed fund, and to be a Vel. 44+  Attorney- 
id at a given time, —— the nature of a rn 
charge, and the party TA 8 
che perſonal — —— | 

faid, be thought the court bound —— recent 
caſes with reſpect to the queſtion of marſhalling, 
and that they could not marſhal aſſets for charities. - 
But the legacy to the Bath Infirmary was ordered 
to be paid, that charity being permitted to take in 
. e e * 


#2. ren 
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10 6 AY . and 1 
Suits for Charitable Claims; who are 
the neceſſary Parties, and what Evi- 
dence is admiſſible in ſuch Caſes. 
1. A School-h being erected the £906; ace; 
A by LOR. deg AI I — 1 
inhabitant of Clapham, the lord of the manor : 357. 


enſeoffed eighteen of them in truſt, that the ** 
bitants mi e for ever have a ſchool as of the 


Ar IEE IFA 


of the lord. Afterwards, on a diſpute, a ar" | 
aroſe, whether the truſtees or the inhabitants ſhould cr. a 
nominate a maſter. Per Lerd Keeper This not | 
being a free ſchool is not a _ within the ſtatute 

ands, of \Elizabeth, and conſequent! the inhabitants 

hold, have no right to ſue in the Attorney-General's 

tat name. His lordſhip ſaid, if the lord of the manor 

| then ſhould ere& a mill, and convey it to truſtees for © 

itable convenience of the inhabitants to grind. their | 

, al corn, the inhabitants ſhould not be 2 d to 

200% i ſue in the Attorvey-General's name; and unleſs . 

* the plaintiff could produce precedents where the 

to court had relieved in ſack like caſes, his lordſhip | 3 

2 kid he would diſmiſs the bill. . 4 


2. In 


| 
undertake to male them parties to the information, 


or help themſelves by ſuch + as" they 'ſhl 
% £575 e ot TIC to ee 
* — - . = 


r — 
cor. Parker. C. 3 It is not neceffary to make all the tertenany 


Artorney-General v. Sally, : not nes 


H. 1719, 
Atorne-Goneral v. Wyburgh, parties to a ſuitor bebalf of a charity for recoveriy 
, ae 26) fl. She arrears. of a tent-charge.  A\doviſe was gine 
Nd, Autarney-General"y. Selby, for cloathing ſix poor in the'pariſh of I 
8K. 763 © © Tord Chancellor not permit any of the 


ng the admithbility.of wine by the donation to the poor; and when it vn 
appearing 10 be e ebe. Odjectel that they were lodgers, and not liable 6 
Highmore ſays, there is no pay the rate, that it was incumbent on thole 
method of making a governor's who took the exception, to make out the conte; 
| charity adrmiffible if excepted to, his lordſhip ſaid the witneſs was deſcribed t6 be 
— e in — « of the 7 of E. yeoman,“ and muſt be 
a donation to a charity of intended a houſekeeper contributing to the rat, 
8 unleſs the contrary be made appear. 
T. 1719, cor. — 8 4. N to * a will, and to perform ſeven 
— Sony truſts, ſome of them relating to charities ; the 
71. A, $000 61,15 bill was brought bz ſome of ibe truſtees gl 
His lo, dle ſaid, that, where other truſtees, and ſeveral ce/{ui que truſts, The 


ee bee T de Seeg. for ſome of the truſtees of the charity are rad 
General ex neceſſuate rei, becauſe defendants ; and there may be a decree to compe 
AIDS «pare, execution of the truſts in the will relating u 
| own nomes; but in the principal theſe charities. If there ſhould be any coll 


- 


caſe there is no neceſſity: and between the parties in relation to the charity, the 


fremed to aem''s that w/e Attorney-General, notwithſtanding a decree, ma 
| np — — bring an information to eſtabliſh the charity, ul 


cap ble to fue or be ſued, ſuck {ct afide the decree; ſo if he is made a defendant, 
perſons ought te be made 4eſend” if there be colluſion,” Objected, that one of th 


ants as tell as other ceftui que 


| rruſts, Ibid. truſtee was not 5 . to rye © Anſwered, that 
ö 


Mo. Cantor, Me. Vier de 18 e e in the bill ; Jar being bo 


lays, < Note; Porter, C. ſeemed Jens, ir net amenable to the proceſt of the court, an 
«10 uke 2 dffirence, where therefore plaintiff may proceed without Kink ; debe 
3 3 ee the truſtee is one of the plaintiffs in the col 
66 2 are - inted, but cauſe, and ſo is before the court, Cur. conceſſi. 
44 the I. a d viſ.d immediately te chafitable a in the latter caſe there can be no decree, unleſi te 
„ Attorney-General be made a party z but orherwiſey" where truttees are appoinred bg tb donor, Ti 
* cauſe proceeded to hearing, and the hjeQtions wery ver. rated. Pep Packer, C.“ / Ibid. / | 
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16 May 1721, Dom. Proc. , y x. In the aſe of a charity the moſt expedition 


Bib ego, v. ns leaſt expenſive methods. ſhauld he Aden 
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$f, Of hſormations, Partie an Evidence. "Ca 165 
aid where 8e riiterial fact is dilpited,” oor ß e C. 

point of law ariſes but What a court of equity mn LF oi Sys . 
defwitie al), an ifſue ought got to be directed. . 491. 


EI 


6. The kit pro bono ico has an original right . 1722, cor. Macclesfield, C. 
to ſaperinten the caſe of chatities, ſo that . Y Shaftſbury, 
ee from: the Ratute of Elizabeth relating to , l 515. 7 5. 785 fl 
* charitable — * — to it, as wel — ou. 2 174. 2 
i bnce, it bas been the conſtant practice to file Several things fall under 
my 5 in Chancery in the Attorney-Geaeral's — on Joey, —— 
the | \ Informa to eſtabliſh a charity of lands M. 1723, cor. Macclesfield, C. 
eſſe 10 by will teſt the heir at law of the deviſor. 3 ve rn, 
rar WY Defendant by bis anſwer did not int upon his 47 A. . f. 
vn title, nor did he expreſsly diſclaim but his counſel 
eto at the hearing had not inſtruction to infiſt on 
hoſe defendant's title, 'or to pray a title at law, and 
ary, thereupon the 'caurt decreed the lands to the 
o be charity, Upon rehearing, defendant infiſted upon 
- be his title as heir at law, and that the deviſe was 
rate void. But Macclesfield C. would not now allow 
| defendant_ to inſiſt upon his title, fince he had 
waived it at the hearing, but ſaid he was concluded 
eral by itz and though it was admitted to be a doubrful 
the caſe, he would not ſuffer counſel to argue it, but 
= affirmed the decre. 
dant, 8. In an information by the Attorney- General 27 Jn. 1737, cor. Hardw. C. 
mai for the regulation of a charity, the court of Chan- e General v. Juen, 
mpel will give a proper direction as to the charity, Naas 
i ithout any regard to impropriety in the prayer 
of ſuch information; and herein the caſe of a 
, the 3 from all others, wherein the decree 
ma — founded on the prayer of the plaintiff's 
dant, | h 
f th 9. Teſtator had left a ſum of money to be M. 1239, cor. Herde. c. 
'that ibuted in charity at the diſcretion of his three e-. Ol g, 
w_ &ecutors, One died. This was held to be an rode ah 
W authority coupled with an intereſt which ſurvived 
ſides, to the other two, in whom the determination of 
ide property of every object was left by the teſtator; 
ſh. and the executors could not divide the charity, and 
40 each nominate abſolutely. So much of the preſent 
Th information, therefore, as ſought a ſpecific per- 


formance of a pretended agreement for thatpurpoſe, 


12 was diſmiſſed with coſts, 1% be puid by the relators ; 
uon which was ſaid to be the l inflance of ſuch a 
mo i and. 


10, Although - 


258 C—a Charity and Charitable Uſes, g u 
Abour the year 1749, © 10. Although a charity is. not. barred in equiy 


„Cane. 
2 Eg. Ar. 11. fl. a1. MS. note. by the ſtatute of limitations, yet that ſlatute ſeem 


to be a good rule how far back to cart th 
account. on! | | 
„ Tane 2741, Gor. Hard, C. 11. Any perſon, though the moſt remate in te 
2 v. Bucknall, . „„ of the charity, may be relator in 
1 2 Ath, 328. . an information. : 8 + Ir 
4 Nov. 1747, cor. Herde. O. 12, The rectory of Clerkenwell was im 
8222 Caſe and veſted in truſtees for the benefit of th 
Ya > Pariſhioners, by deed in 11656; there was alſo 
| perpetual curacy with a penſion, but nothing ſail 
of No nomination of a curate. Bill to ſet abt 
the election made, and to declare and eſtabliſh the 
future right of election. Per Lord Chancellor= 
Nothing is before the court to ſet aſide the electia 
made, As to the queſtion, Whether the cour 
ought not to make a decree to ſettle the right! 
the general rule certainly is, that an informatin 
fot a charity ought not to be diſmiſſed, but the 
teh Nu. Attorney-General v. right ſettled (a): but that rule does not hold here; 
Scott, 1 Vel. 413. for nothing in this caſc is a charitable uſe but the 
penfion, which is not in queſtion, There is n 
ground to eſtabliſh the preſent right, nor any proof 
or examination of it entered into. The court vil 
not at the fuit of a few pariſhioners put the park 
to the expence df an iſſue to ſettle a right which 
may not come in queſtion for ſeveral years. The 
whole of this information was diſmiſſed with colts 


4 Mar. 1748, cor. Hardw.C. 13. The rule, that an information for a charity 
—_— Smart, ſhall not be diſmifſed, but that there muſt be 1 
Vide fe 2. General v. decree to ſettle the right and eſtabliſh the chant 
Scott, 1 Vet. 413+ according to the intent of the donor, holds only i 
| caſes of private charities, not where founded by 
the crown. : 


3 Feb. 1750, cor. Nardo. C. 14. An information by the Attorney-Genenli 
Attorney-General v. Sat, not to be diſmiſſed, though the particular relic 


Vide —— pa- prayed is wrong, if the charity wants any direc 
ker, 1 Vel. 43. tions. | 


14 July 1752, cor. Hardw, C. 15. Though an information in the name of the 
General v. Bln, Attorney-General to eſtabliſh a charity is miſtaken 
—— lain; in the circumſtance of laying it, yet if there inn 
charity, and the right appears, the information 
cannot be difmifſed, but a decree might be made i 
eſtabliſh that charity. The augmentation of t. 

. carages is a charity within 43 Eli. 
| 16. K 
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jr Of nations Pare, and Bwidnee, Cn 159 


16. A queſtion. aroſe between two charities, 1; Nov. 3 » Thurlow 

vis. .the poor of the pariſh of A. and the — — — 2 

in an ame- houſe in the ſame pariſh, concerni 1 Py. jun. 246, 

the right to a legacy given by a will, in-which Is 

there were deſcriptions applicable to both. The | 

information” was at the relation of the latter; but 

Lord Chancellor thought they were not intended 

the teſtator. 'The Attorney-General contended 1 

the court had not declared who was entitled, 

ind that the general rule was, that the court would 

ſettle the right, though the prayer of the inform- 

ation did not go to it. Lord Chancellor doubted if 

© that was the practice, and ſaid, the moſt che rela- 

tor could claim was to have the information diſ- 

. 

a cer, ma r rityz but Lord | 

r 

formation without a relator would not do (a). His „n ff. is /emetimer named bet 

lordſhip faid; if he gave coſts out of the charity, he 9, . cn uber tat in 
ht to give a decree, which he would not, unleſs — ——— there is 

f . . = 
the cited caſes ſhould induce bim to alter his 5,49 * _— 


dere; , 
* 28 General v. Parker, 1 ver 4 
* My! 426. 1 75 Middicton, a Veſ. 125. een ee 
vil 17. The information was for eſtabliſhing a cha- 7 M , cor. Thur 
arih —_ a will, The company were — . — 
hich d Chancellor—The thing to be diſtributed is Jun. 294. 
The the ſurplus beyond the repairs and other charges, 
olli The Maſter ought to have reported the ſhares in 
ah _ parts, Le of —— numbered, ſor the 
urplus muſt be an uncertain ſum. The difference 
ben of the land-tax, which may be one year 4s. in the 
att 7 year 4 
we pound, and another year 3s., may make a differ- 
iy ence in the profits, So may the failure of tenants, 
Sc. Therefore it ought to be diſtributed in ali- 
quot parts to the proper objects, according to the 
as _ of the wary” As to the execution of 
olief truſt, it is not to ept under the direction 
Ly of the court, to be executed by the court from | 
time to time, but is to be executed under the gene- 
P - — of the N web is the only way 
| iniſtering a charity. en the firſt thin 
\ken they are to do is to repair; which muſt be /ub t 
n trio bonorum virorum. If the truſtees miſbehave, 
tion WY there muſt be another information upon the new 
leo WY Pound. His lordſhip ſaid he could not keep this 
th information here for ever. He knew theſe appli- 
cations (by petition) to the court were very expen- 
Y. tre; and for that reaſon he wanted to get rid of it. 


18, Where 


» 


160 Cx ©  Chatity and Charitable Uſes, $1; 
Ae en id White e l eats ee 
r Pak, = pot” Lite ſary to ma gy — 


i party to a bill for an account, Sc. 
rx Dec. tits 19. Teſtator had deviſed certaĩn eſtates to the: 


Attorney-General v. Balis, defendant's anceſtor, charged with an'-annuity of 
Sys nes 164. per ann. as a b pug, race>y 0 
preöoinied by the deviſee to reſide in the village-of 4, WY C 
8 and in the chapel of A., and teach ſiꝝ pon X 


children there, Upon an information by the viey 
of the pariſh, it was infiſted no perſon could preach 
in the chapel without his licence (which he refuſed 
to grant); and that as he did the duty, he wa 
entitled to the ſalary. Upon the hearing the den 
abandoned his claim, and the court directed de 
fendant to account for the arrears of the annuity, 
and the remembrancer to receive propoſals for the 
directions of the charity, but the relator not to py 
coſts, as the information had a foundation. 


c= GENERAL REFERENCES. 
Canon Law—ſee Chivalry, Delegates, 

| | Eccleſiaſtical Þerſons. 
7 ou Caption of a Fine—Fine. _ 
= Catching Bargains — Fraud, heit, 


-_ Uſury, 
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 Caveat—Decree, Patent. 
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Certificat 
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- Chancery, 
ee. dirtt. þ 2904 Nv Ze 
bonor um — Bankrupt, Foreign 


os qe Tru Cruſt and Truſtees, 

Cfui que Vie—Copyhold; Eſtate, Land- 
lord and Tenant,  _ | 

Curt in Curt. Equity, Officers. - - 
— 4 ticleuMaſtet and Servant, 
Solititor, ba, 

Creditor and Debter—HDedts, Debtor 
and Creditor, 

Creditors, and Fro of Dal. Banz 
* | 


hat 
_ Chivalry, 

Blowit Bart. was ſued in the court of 
1 for aſſuming and uſurping arms which 


none of his family ought to bear. In the progreſs 
of the cauſe an allegation was exhibited. by the 


Yet, 


defendant, ſetting forth that all pedigrees whatſo- 


ever muſt be figned by the proper hands of the 
aro þ requeſting ſuch entries to be made in the 
belonging to the college of arms, and then 


ſaid books as not being ſigned, and therefore no 
credit _ be given to them; but this allegation was 
be Bo judge of the court of Chuvalry, and 
a et defem t — the court of Chancery in 
order to obtain a commiſſion of delegates to deter- 
mine the ſaid appeal. On the other fide there was 
a croſs petition, infiſting that no appeal lies but 
only from a de e or final interlocutory decree 
g the force of a definitive ſentence. Zord 
Chancellor==No objection has been made to the 
jriſdiftion of the court of Chiralry, but only an 
appeal from the act of that court in their ordinar 


Vor. II, M ju 


— : of; the Aale. Haltet * 


objects to IN validity of ſome of the entries in the 


22. Hardw. C. 


Blount's 
1244. 295. _ 


162 


his lordſhip; and upon ſearch made in t 


proſecution for having, contrary to 


: EY * 


Chivalry. 
juriſdiction; and therefore, as it is not inſiſtel 
upon in Six, Henry. Blount's petition, it muſt by 
rown out of the caſe. 4944.8 
: are two queſtions, however: 

- iſt, Whether an _ will lie from ſen⸗ 
tence of the court of Chivalry except a definiting 
one, or from ſuch a no as the civilians call 

grauamen irr 1 F | 
2d, Whether this ſentence of the court of Chi. 

is grau ien irreparabile ? 

"725 admitted b all that the court of Chi. 
proceed according to the rules of the civil 
law, except in caſes omitted, and there they are 
governed by the courſe and cuſtom of chivalry and 
arms; but as no precedent was cited of ſuch court 
and cuſtom, it muſt be brought under the rules of 
the civil law with regard to appeals, ſo far as the 
fame had been admitted in England. By the ca 
non law, an is admitted from all grievance 
in generalz but by the civil law only, where 
gravamen eft irreparabilt, Lord Hardwicke then 
cited ſeveral inſtances from Clark's Praxis Curia 
Admiralitatis Angliz, Cap. 5o & 51. to ſhew that 
this has been allowed in England. The rules laid 
down in that book, his lordſhip ſaid, were ex- 
tremely clear ; that although the party propoundi 
exceptions to witneſſes, and the court of Admi- 
ralty reject them, yet there can be no appeal; for 
in the appeal from the definitive ſentence the ſame 
exceptions may be propounded. This rule of the 
civil law, Lord Chancellor ſaid, was founded upon 
very good reaſon, for elſe it would make cauſes in 
the court of Admiralty unneceffarily tediong, if 
appeals ſhould be allowed upon every trifling or 
fuppoſed grievance, which had great weight with 
e court 
of Admiralty by both ſides, there appeared no 
precedent of an appeal of this kind. rd Chan- 


cellor then mentioned a caſe of Grunde & al. v. 
| Gawne and Co. in 1706, in which the judge of 


the Admiralty Court bad committed an error, which 
was gravamen irrgarabile, and therefore was a dit 
ferent caſe; and another caſe of Lord Coventry v. 
Gregory King, which was in nature * criminal 

| is oath and 
the duty of his office as Lanco/ter herald, cauſei 


the arms of his father to be impaled with fall: 


arms, Cc. King gave a negative anſwer to the 
libel; but it being inſiſted on behalf of Lord ( 
ventry, that King's anſwer ſhould be on oath » 
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Chivalry. 


15 far 3s he was by law to anſwer, it was al- - 
ledged by the that the ſaid libel 
contained criminal matter, and 8 
Coventry's petition ought not by law to be ad- 
ſr- mitted, and prayed the ſame bo bo rejected j but 
e. the judge decreed that he ſhould give his anſwer 
on oath to ſuch of the articles as he was obliged by 
Ohi law to anſwer. Upon an appeal to the Delegates 
in 1702, they allowed the appeal from the inter- 
by locutory order, Lord Chancellor obſerved that 
cn this cited caſe alſo widely differed from the prin- 


cipal caſe ; for if King had made a confeſſion on 
fore it was gravamen irreparabile, and could not be 


uſed as an . for Sir Henry Blount, Then 
. 
gravamen le ? Lord Chancellor obſery 
that n the college of arms all pedi- 
grees entered in their books muſt be ſigned by the 
h E and all the ancient books are ſo, and it 
1 been held that no pedigree is good in law with- 
wo out it; then Sir H. Blount goes on, and applies 
laid this to books produced in his cauſe. This was 
rather an allegation of a matter of law, and muſt 
be neceſſarily open even after a definitive ſentence, 


nds nor will Sir H. Blount be uded from any ad- 


mi- vantage he can make of it before the delegates. 


= All courts have à right to enquire of their 
the what is the uſual practice of their courts ; and this 
is the conſtant method in B. R. and at ni, privs. 
ren WY The preſent caſe, Lord Chancellor ſaid, was not 
＋ near ſo ſtrong as the inſtances put by Mr. Clarke 
+: in his Praxis, who was clear that in the inſtances 
be mentioned no appeal would lie. An objection 
ear was taken in argument that the Chancellor, upon 
= a petition for an appeal, is not to try the merits of 
the caſe ; that was admitted; but the Chan- 
$4 cellor muſt determine whether an appeal will lie 
of Wh = mts though he may not enter into the merits, 


or decide whether the judge of the court of Chi- 


ich BY ralry has proper! the allegation. It was 
bi ſaid there can be no gen mſec hae 
| miſſon ſhould iſſue out of Chancery; but 

. Chancellor objected to making a precedent for fu- 
.; r applications, which might admit of dilatory 
1; ral; becauſe, as the court of Admiralty pro- 
he ceeds by the ſame law, it would be an i 
„ach appeals from the interlocutory orders of 

2 


oath, the cauſe would have been over; and there- 


Ci 


163 


164 Ci | | Chivalry. 
| that court, and would create great expence and 
delay, and the ſuitors there are too neceſſitous fot 
the moſt part to allow of any affected delay. For 
theſe Lord H. diſmifſed Sir Hen. Blunt, 
petition. | 


Ci © GENERAL REFERENCES. 
Children—ſee Baſtard, Parent am 
Child, Portions, Poſthumous, 

' Chriſtian Court, or Spiritual Court Et, 


cleſlaſtical Perſons and Thingy, 
Juriſdiſtion. 1 


Circumvention— Fraud, Deeds. | 
Ckent—Solicitor and Client. 


Choſes en Action. 
| What is a Choſe en AQtion, and how far 


the ſame can be aſſigned, releaſed, or 
charged. 4 N 


M. 3690, in See.. "HOSES en aftion belonging to an ale 
rg Cntr 1 Wee ond 7 ny are forfeited to the crown z but there 
_—y : mu a commitment and inquifition to entitle 
—— — Laa. the king, and a before inquiſition diſcharges 


Arator, v. Heathington, 1 Saund. the cauſe of ture. 

61, Raſh. Ent, 605. 2 Roll. 

br. 399 · 8 Rep. 170. Tourſon's caſe, 1 Inſt. 118. Mag. Char. e. 30. 1 Inft. 58. 9 Ed. 3. 0 . 
14 Ed. 3. c. 2. 2 R. 3. 2. 1 Roll. Rep. 175. 3 Bulſtr. 27. Rex v. i Freem. 39. 


12 2. A chiſe an aSjen is aſſignable in equity up 
Croxch v. Mariiny 2 Vers. 595+ a conſideration paid. A — aſſigns his —— 
| xs a ſecurity for money and dies indebted. 1 

— — ſpecifically binds the wages, and the 
money ſecured thereby ſhall be paid in preference 
to all other debts. 2 ä pr 


1917, ee. Corp 3. 7.8 by will deviſed the refduum to defendant 
A., and to 


Amburſt and other: v. Selby, 


11 Via. Ar. 377. pl. 8. . the wife of B., and to C. the wilt 


* 
« EH Abr. 456. fl. 1. of T., and made them three executors. Thu. 
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Choſes en Aion, 
defendant 4. only adminiſtered 4 
the eſtate of the teſtator was got 


id, F. the wiſe of B. died, and then B. her 
died. The queſtion was, Whether the 


in 


adminiſtrator of the huſband was entitled to the 

third part of the reſiduum of the teſtator, or the 

adminiſtrator of F. the wife ? Per Lord Chan- 

cellor—The reſiduum of the teſtator's eſtate was 
uncertain until his eſtate was got in and his debts | 
paid, and thereby reduced to a certainty, before 

which it cannot be faid to he aQually veſted, but 

remains as a choſe. en action, and therefore ſhall not 


adminiſtrator of the wife. 


go to the adminiſtrator of the huſband, but to the 


4. A man poſſeſſed of a choſe en aFion in his T. 1733, cor. King, C. 


own right may aſſign it without any conſideration ; 


Lord Carteret v. Paſchal, 
1. M1. 199+ 


but a baron poſſeſſed of a choſe en aFion in right of 2 g. A. $9. fl. 15. 


his wife cannot aſſign it, unleſs for a valuable n Dom. Pre. 4 Br. 
conſideration, and yet he may releaſe it. | $02 more on this fabjo, tit. 


Baron and Feme, ſec. 3. 


5. Lord Chancellor in this caſe ſaid, that cho/er . 1734, cor. Talb, C. 
en action and poſſibilities are aſſignable in equity if Robin v. Bavoſer, 


made upon conſideration z but where there is a 
demand in equity under a truſt, (which at the time 


3 Yin, A,. 155+ pl. 29. 
2 Eg. Ar. go. pl. 18. 


of the releaſe is a poſſibility only,) it muſt be 


ſupported by a conſideration. . 


6. Where the thing aſſigned is only a choſe en T. 1734, cor. Talb. C. 
«Fien, though the aſſignment be without notice, yn Nie, 
yet as no legal eſtate paſſes qui prior off in tempore Ay Lib. B. 217.7 

C. mine 


fotror gt in jure. 


. 46r; 
Tourville v. Spelmang 
Vide Brace v. Duke of Marle 


If there be two executors who are alſo reſiduary 
, and one of them for a valuable conſideration 3 
aligns part of his refduum to A., and afterwards 


for a valuable conſideration a 
reiduum to the other executor, 


4 


ns his whole 
both are but 


hoſes en action the firſt aſſignment muſt take place. 
7. A choſe en action (as a bond) cannot paſs by T. 1735, cor. Jekyll, M. R. 


in nature of a donatio cauſa mortis in 
regard it muſt be ſued in the name of the executor. 


Miller v. Miller and another, 
3P. Wa, 358. 


8. Aſhonments of choſes en affion for a valuable 22 OR. 2746, ene. Hardw. C. | 


Brown, Aſſignee, v. Heathcote and 


conſideration are good againſt creditors under a another, 1 Ath, 160. 


commiſſion of bankruptcy. 


Vide Cock v. Goodfellow, 10 Mod. 495. 


3 The *Gons in 2 rr. 1. 11. 27 Ju. 1749, -= Hardw. C. 
pect to legal intereſts, mu owed as al. At er, v. 
to equitable ones; and as to choſes en action _ worry — 2 113. 


M 3 


* 


166 0—0 . Cboles en Action. 
Nive 3-A choſe en dien mty oüght to follow the law: if not, infinite miſchi 
. would enſue. It is eaſy to turn a legal into u 
As to the affignment of choſes equitable intereſt 3 and if parliamentary proviſom 
en von, vide 4 T. Rep. 340. as to 2 legal intereſt were not to be followed az 1 
11 - Om 

— ot y equitable intereſts, it would defeat the act. 

As to the choſes en action or poſſibilities of u feme covert, how far ſhall be charged or reduce 
into the poſſeſſion of the huſband or ſurvive to him, ot how far they — —cpp_weny 
of her ot her repreſentatives, vide ante, tit. Baron and Feme, et vide poſt, ul ; 


Colonies. 

Of the Provincial Laws and Cuſtoms of 
the Britiſh Colonies, and of the Juril- 
diction of the King and Council, and 
of the Court of Chancery, in Matten 
reſpecting them: And herein of Coun- 
_ conquered by the King of Eng 
lan | 
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| 4 
T. 1687, cor. Jeffries, Co Is II was ſaid in this caſe by Lord Chancellor * 
Neel v. Robinſon, Jeffries (after taking time to conſider the „ 
n queſtion) that the method of making a plantation Wi fue 
in Barbaddes liable to a debt contracted in England kin 
was by a procuration from hence, under the ſeal dec 
of the mayor of Londen, and getting that recorded 1 
in Barbadoet, or an acknowledgment of the debt kin 

by the owner of the plantation upon the ſpot would 
do it. His lordſhip further ſaid, that a plantation 0 
in Barbadoet was not a teſtamentary eſtate by the Des 
| laws then in force. * 
H. 1717, cor. Cowper, C. 2. A ſhip and cargo were wrongfully taken 24] 
Clint v. 8 Cf, in the 9. Indies by the — wn or they fea 
Cee —— agents. This tranſaCtion having taken place in A 
2 rue: 2 Bru. BG 5 on intereſt of _— =_ —_ to te 

A add * p in account; but in regard the moneſ 
* 1 — payable in England, the charges of the retum - 
vere deducted. ww 
T, r722, in Council 3. It was ſaid per M. R. to have been determined und 
2 —_ 2P Hz. by the Lords in council, on appeal to the king, tha 
uu H h, That if Engliſh ſubjects diſcover a new and As 
uninhabited country, (as the law is the birtbright has 


of every ſubjeRt,) fo they carry the laws wik 
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of the conquered country ſhall remain, — 
are contrary to our religion, or enact any thin 
en 2 L vr ne r in oil web 


8 rug | | 

4. Upon a ſuggeſtion in this caſe that a ſe- M. 1724, cor. Macdedield, C. 
Nor ueſtration had been awarded to the governor of Sr J, m2 
the Caroline, Lord Chaneellor doubted whether . f. Ad. 
on ſuch ſequeſtration ſhould not be directed by the 7ideLord ArglaG v. Muſchamp, 
land king in council, where alone an appeal lies from a Vera, 335. 


foul decrees in the plantations; and his lordſhip 
ded recommended in ſuch caſe an application to the 
lebt ling in council, : 
ld k , F : 
| . Bill for delivery of poſſeſhon of lands in Saint 16 Dee. 1718, cor. Hardw. C. 
y Geer and — account of rents and profits. R«berdeax v. Rar e Un. 
Defendant demurred; iſt, As to the juriſdiction Au. 30 . 
of the court over lands in Saint Chriflapher”'s ; 
up 2dly, That plaintiff had not ſet forth a title to the 
heir rents and profits. | 
Fu Lord he court has no juriſdiction - 
| to ſo as to put perſons into poſſeſſion in a place where 
ney they have their own methods ; on ſuch occaſions 
are the preſent bill therefore would carry the juriſ- 
diction of the court further than it has ever gone 
defore (a). Lands in the plantations are no more (4) Yide Angus v. Angus, in 
ned under the juriſdiction of the court of Chancery 7736, cer. Lord Hardwicke. 
ng. than lands in Scotland, for it only agit in per ſomam. 
and As to the general equity the plaintiff as an infant 
gh has a right to an account of the rents and profits; 
ith M 4 but 


ttsis caſe is and informal, for that is in 
bar, and goes to the equity of: the caſe. Deſendm 


but a demurrer to the juriſdiction of the court 


ſhould have pleaded to the juriſdiction. The I 
delivery of poſſeſſion may be enforced in perſon, dit 
| which was the old way, 'The-writ of afliſtance, to | 

22 by way of injunction, is of more moden and 

3 Atk. 375, ben beet —— Hr + % _ 
.* Plantations were originally m 

— EY Wal 

. went out originally ſubject to the laws of Raglan rate 


.* . 
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d KSLA 


35 May 1750, cor. Hardw. C. 
I i 


v. Lord Raltimore, 
_ IP. 444+ 


unleſs in ſome regulations - and, cuſtoms which the 


ions had a power of making. There har 
: inſtances of plantation-eſtates being ſold in 
the court of Chancery, and conſequently the court 
muſt have a power of enforcing a decree for 4 
ſale upon the perſon ordered to convey. Lon 
Chancellor: mentioned the caſe of the Widow of 


1 


SETE 


= 
3 
— 


Pennſylvania v. Hamilton, where there was an order nere 
upon Hamilton to deliver poſſeſſion, Demuner the j 
over-ruled as inſufficient. 1 5 | — 
6. The bill in this caſe was founded on articles parti 
executed in England, touching the boundaries of of C 
two Britiſh provinces in America, a ſpecific per. on t 
formance of which articles was prayed by the bill: boun 
what elſe was in the cauſe came by way of argument of t] 
to ſupport, or objection to impeach, the reliet Engl 
prayed. Defendant objected; iſt, That the court gives 
of Chancery had not juriſdiction to make a decree and 
in this caſe, for that the juriſdiction was in the Ther 
king and council; 2dly, That if there was not an by re 
abſolute defect of juriſdiction in equity, yet being out « 
a proprietary government and feudary ſcigniory de by 
held of the crown, who has the ſovereign dominion, king 
coun 


the parties have no power to vary or ſettle the 
boundaries by their own act, for ſuch an agreement 
to ſettle boundarics, and to convey in conſequence 
amounted to an alienation, which theſe lords 
proprietors could not do; but ſuppoſing they may 
alien entirely, they could not alien a parcel, 2 
that is diſmembering, for which there is a rule i 
the feudal books concerning feuda indiviſibilu; 
3dly, The preſent agreement ought not to be 
carried into execution, as it affected the eftates 
rights, and privileges of the planters, tenants, au 
inhabitants within the diſtrict, and the tenure and 
law by which they live, without their * 


_ 
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Colonies, 

the 4th objection was againſt the eſtabliſhment 
of the agreement, from the general nature and 

circumſtances of the agreement itſelf. Su 
Lei Chancellor —Firſt, as to the point of — 
dition. The original juriſdiction in caſes relating 
to boundaries between provinces, the dominion 
and proprietary government is in the king and 
council, and is rightly compared to the caſes of 
the ancient Commotes and Lord/bips Marches in 
Wales, in which, if a diſpute ariſes between pri- 
rate parties, it muſt be tried in the commoter or 
95+ but in thoſe diſputes, when neither had 
juriſdiction over the other, it muſt be tried by the 
king and council, and the king is to judge, though 
he might be a party. This queſtion, often ariſing 
between the crown and one lord proprietor of a 
province in America ; ſo in the caſe of the Marches 
it muſt be determined in the king's courts, who is 
never conſidered as partial in ſuch caſes, it being 


the jud 

— „where before the king and council the 
king is to judge, he is no more to be preſumed 
partial in one caſe than in the other. The court 
of Chancery, therefore, has no original juriſdiction 
on the direct queſtion of the original right of 
boundaries, nor does the preſent bill ſtand in need 
of that, being founded on articles executed in 
England under ſeal for mutual conſideration, which 
gives juriſdiction to the king's courts both of law 
and equity, whatever be the ſubje&t matter. 
There are ſeveral caſes wherein collaterally, and 
by reaſon of the contract of the parties, matters 
out of the juriſdiction of the court originally will 
de brought within it. Suppoſe an order by the 
king and council in a cauſe, wherein the king and 
council had original juriſdiction, and the parties 
enter into an agreement under hand and ſeal for 
performance thereof, a bill muſt be brought in 
Chancery for a ſpecific performance; and perhaps 


it will appear this' is almoſt literally chat caſe. 
The reaſon is, becauſe none but a court of equity 
can decree that. The king in council is the pro- 


per judge of the original right; and if the agree- 
ment was fairly entered into and ſigned, the king 
in council might allow that as evidence of the 
original right; but if that agreement is diſputed, 
it js impoſſible for the king in council to decree it 


as m agreement, That court cannot decree in 


perſonam 


ment of his judges in B. R. and in Chan- 


council cannot decree an agreement as the owt 
of Chancery can, which acts in perfonam ; un 


further, as 'the court of collaterally, 
as — — 


marches ſubſiſted, there might be a ſuit in B. R. 
concerning their boundaries, and the lord of each 
march in queſtion need be the only party. If 1 
matter of equity aroſe as an agreement to ſettle 
boundaries, Chancery is the king's court of genen 
juriſdiction as to matters of equity. It is not 1 
true idea of alienation to ſay that ſuch a ſettlement ' 
of boundaries amounts to an alienation; for if 
fajrly made, the boundaries fo ſettled re to be 
—.— the ancient limits. But if it ſhould 
vour in ſome degree of an alienation, the at of 
788. z. c. 22. . 16. ſuppoſes the proprieton 
may alien to natural born ſubjects. As to the not 
alienating a parcel, Lord Chancellor ſaid, the rule 
cited out of the Feudiſts was not applicable; but 
he admitted neither of theſe proprietors could di 
member their provinces, ſo as to alter the nature 
of the thing granted, and thereby bind the crown, 
of whom they held ; for the tenure and ſervices 
would ftill remain on the whole, and the crown 
might demand the whole ſervice from either, 
Lord Chancellor compared it to the caſe of the 
office of High Conflable of England held in Grand 
Serjeantry, which was very extraordinary to hold 
by tenure of ſuch an office. In Kel. 170. and 
Dy. 285. the judges reported their opinion to — 
eO, 


nin l 

(a; plea- 

perl ofkce 

other moiety. 

coun crown 
s there was 


2 2 
5 
8 


As to the third object — — 
remains as before, and nf 09m" 

ment in queſtion. The ki 

their ſovereign and ſupreme lord; 
require the law of the reſpective provinces ſhould 
be conformable to the law of England as near as 
could be. This objection goes to the caſe of ma» 
nots and honors in England, which frequently have 
diferent cuſtoms and bye-laws z yet though dif- 
ferent, the boundaries of ſuch manors may be 
ſettled between by roi we — 
ADs to their ſuits, or by agreement 
tween lords without their tenants ; but then 
the lords only will be bound, and not the tenants to 


ii 
871 


; 
Fe 


muſt come before the ki 


exiſted for breach of proviſo in the articles. The 
next objection is taken upon the general nature 


Lord Chancellor ſaid, it was true that the court 
nevet decrees ſpecifically without a conſideration z 
but ſettling boundaries for peace and quiet is a 
mutual conſideration, and ſuſhcient to ſupport a 


ment; and as to the objection for lapſe of time, it 
in the buſineſs of the court to relieve againſt that. 
lt was contended that this agreement to ſettle 
boundaries was like an award to be performed by 
a certain day; but Lord Chancellor faid it was an 
agreement which the court would ſee purſued. 
Fraud, impoſition, ſurprize, or miſtake, were urged 
in oppoſition to a decree for a ſpecific perform- 
ance ; but Lord Chancellor ſaid, no ſuch appeared 
to prevent a decree. 'The defendant and his an- 


IAE SEE 


* the ¶ oeſtors were converſant in the preſent diſpute about 
ears before the agreement was entered into, 
hold and had all opportunities; therefore no ignorance, 
and want of information, or miſtake, could be pre- 


lumed ; and in cafes of this kind, after an agree- 
ment 


2 ; 


—— In all events the manner of per- 
— * 
court of equity, whatever legal remedies may have. 


and circumſtances of the agreement in queſtion. 


ſuit for a ſpecific performance of ſuch an agree- 


— 


proceeded. 
therefore, the fact was ſo, that would be as great 


| Coylonies. 
E ——— Gland 

to reſort to the original rights 
it is fufficient if doubrfal. Ie was ade then? 
defendant's charter included the whole 4oth degree 


rians, whereas plaintiffs contend it was poſſeſſel 
by the Dutch and Swedes, of which there was con- 
ſiderable evidence; and this was ſaid to be 10 
deceit on the crown; for that though ſome 
glere were ſettled there, yet if not recognized 
the crown it is no ſettlement. But Lord 
wicke was of a different opinion; for in theſe 
countries it has been always taken that, that I. 
ropean country which has firſt ſet up marks of 
poſſeſſion has gained the right, though not formed 
into a regular colony, and that is very reaſonable 
on the arguments on which they U 


FFF as 


T 


Fre 


a deceit on the crown in notice of law as any other 
matter, ariſing from the information of the party 
becauſe ſuch grants tend to involve the crown in 
wars and diſputes with other nations, nor cat 
there be a greater deceit than a miſrepreſentation 
tending to ſuch. conſequences which would be : 


* Þ4. 


und to repeal the letters patent by i. fs enn 
>" Chancellor then conſidered the diſpute on is no 


. Penn's charter, and examined into the evidence df 
the geography of the country, the reſult of which 


an agreement entered into fairly and without ſur 


"poſſe 


was, (taking it in the moſt favourable light ſor the 
defendant,) that the boundaries of the counties 
and rights of the —_ were doubtful, and the 8 
moſt proper caſe for an agreement, which being WW in 
entered into, the parties could not reſort back u 
the original rights between them; for if ſo, bs 
lordſhip ſaid, no agteement can ſtand; wheres 


prize ought to be encouraged by a court of juſtice 

An objection was made to the plaintiff's title w 0 ap! 

convey. Lord Chancellor ſaid, the proof of the tie 

Won of the Penns was very clear; they hat 

been permitted to appoint governors of the lors N (ecre 

countries, which have been approved by the crowh 
: according ratte 


Colonies. 


eteſ. to the ſtatute of King William, All acts 
ties / el are-with ee fore to the crown. 
t the Lord Chancellor thought full and actual poſſeſſion 
epree was ſufcient title to maintain a ſuit for ſettling 
ns of boundaries ; a ſtrict title never is, or ought to be, 
they . atered into in caſes of this kind. But no part of 
s ſap the lower countries is left to be conveyed by 
end: plaintifs to defendant, ſo the point of want of 
/ the title in plaintiffs to convey is ended. His lord- 
n his ſhip, however, decidedly ſaid, that in caſes of this 
Abe. kind of two great territories held of the crown, 
gel WY long poſſeſſion and enjoyment, peopling and culti- 
con» WY rating countries, is one of the beſt evidences of 
e no WW titles to lands or diſtricts of lands in America, that 
trag- ca be ; for the great beneficial advantages ariſingto 
* the crown from ſettling, c. are, that the navigation 
and commerce of this country is thereby improved. 
theſe Thoſe 1 * who — —— 
. ments, t to be protected eſſion as 
s of Ge Mo abt ogaty"cam 3 and both theſe ro- 


prietors appear to have great merit with to 
the crown and the ublic ; for theſe two provinces 
have —_— — families to 2 ad- 
rantage ir mother country in a great degree. 
This the three lower ao the rengeh 
of which is vaſtly on the fide of the plaintiffs. As 
to the difficulty of enforcing the decree of the 
court of Chancery in the plantations, if it could 
not be done at all, it would be yain to make a 
decree. There are many caſes where the court 
cannot enforce their own decree in rem, but that 
1s not an objection againſt making a decree ; for 
the ſtrict primary decree of the court, as a court 
of equity, is in perſonam. Where, therefore, it is 
impoſſible to enforce a decree in rem, it muſt be 
done by-proceſs of contempt in perſomam, and ſe- 
queſtration when the party comes to England; and 
i in the preſent caſe the parties want more, they 
muſt reſort to another juriſdiction. The point is 
now open as to that part of the caſe which relates 
to the crown, As Lord H. did not know how far 
de intereſt of the crown might extend in this 
e, his lordſhip reſerved liberty for either party 
to apply, if by any act or right of the crown exe- 
ution of the decree of the court ſhould be ob- 
truſted; for the court has liberty to ſuſpend its 
decree, if a difficulty to perform it be ſhewn ; atid 
bus lordſhip reſerved further directions as to that 
matter ſo de novo ariſing. Judgments have been at 
2 


law 
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Colonies, 


law with 2 /alvo jure of the eren, #6 in Rafal 
Cokr's Entries, in the title of Intyufion and 4 
 Warronto, which, particularly in the caſe of hu 


relating to intruſion, is very analogous to o| WlP"""" 


go Mar. 1750, cor. Hardw. C. 
Stapleton v. » 1 Fe. 427. 


the laws of thoſe countries, the court has ber 


There have been inflances 
Where the court has allowed 
Weſt India intereſt to a jointeſs 
os the arrears of her annuity 
after ſreguent demands made. 


P. 1702, cor. Thurlow, C. 
Cathrart v. Lot, 
3 Bro. Ch Ca. 516, 


M. 1083, Canc. 
Arn. 1 Vern, 187. 


ſent. | 
Decreed a ſpecific performance of the agree 
without prejudice to any right of the crown, 
The only remaining point was the coſts, whid 
Lord C. deereed the defendant to pay (the 
blameleſs) on account of the chicane and miſbebo 
viour of his commiſſioners and agents in Americs 
A ſum of 20001. being cha ſettlemey 
8 eſtate in Nevis, ry "I bes Whu 
rate of intereſt it ſhould bear? Per Lord Clu 
celler—There is no ground to direct Weſt Ins 


intereſt, Where it has ariſen by contract n 
America, by force of that contract, agreeable u 


obliged to follow it; but where it is a volun 
diſpoſition by deed or will, and the court is to 
according to its diſcretion, it has never given mare 
than Engliſb intereſt, not even on mortgages made 
in England on Weft India eſtates, as that would he 
a bed to evade the ſtatute of uſury. When 10 
contract is made in England, and the court is ty he 
act diſcretionally, it will only allow 5 per cen. ** 


8. Where a bill is to enforce a * judy. t zer 
ment, it muſt ſhew the Jega eff of the judgment cer 
in Jamaica, otherwiſe it is demutrable to. 


Commiſſion. 


Src. 1. In what Caſes and for whit ot: 
Purpoſes the Court will grant a Com- WW" i: 
miſhon as a Matter of Right. 


. Wy HERE a man is to perfect his anſer pou 

upon interrogatories, or to be examinel 
for a contempt, although the rule of court be tht 
he ſhall be examined in four days or ſtand com. 
můᷣted, yet if the party be in the country he bil 
have a commiſſion to take his examination. 


For caſes of commiſſions to examine witnel 
Vide poſt. tit. Evidence. | 
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al 1 The lord of a manor is entitled to a commiſſion. 25 Mar. 2783, cor. Thurlow, C. 
"A -crtain the boundaries of his eſtate, in order Nr 
4 q prevent a diſtreſs, where ſuch boundaries are 1 —— — 

0 th cafounded by the an 


11e, 2. In what Caſes and for what 
Purpoſes the Court will grant a Com- 
miſhon as a Matter of Diſcretion or 
Favor. | 
42 of review is a matter in the x. N | 


- ; Franklin's 
e and not a matter 44 Z. Go 


2. A commiſſion of review is not a matter of M. 1928, cor. King, C. 
ight, but of favor. | Hill v. White, Mc. 30. 


* 
1 


dec. 3. Of Commiſſions to aſcertain 
the Boundaries or Value of landed 
Eſtates, | 


4 agreed with B. for the purchaſe of lands, r. cs, cor. Cowper, C. 
and to pay ſo much per acre for the lands Sir Cl, Shovel v. Bogan, 

ut of leaſe, and ſo much for the lands leaſed, after , 274: 487; 333 fd 

he rate of twenty-one years“ purchaſe, according goes upon the fraud, and —— 

0 the rentals. In order to — the number chat his equity. One man agrees 

f acres, defendant produced an old ſurvey z and g mch 5e, give to give him 

cording to the number of acres in ſuch ſurvey, and — Lae of him bow many : 

purchaſe-tnoney was paid. The conveyancer ces be hath : if the vendor doth 

deing willing to be fully ſatisfied in the number of dt, 3 — 

cres, that he might inſert the conſideration- fon for ay exgoal warranty in 

noney right, ſent to the defendant for this ſurvey, be deed of conveyance: the fraud 

nd defired that he would Ggn it, which defendant 3 led debe The vendee, in 

lid. It happened that in this old ſurvey, in ſome his account is right, nnd there is 

loſes there was a great deficiency of acres, in 29 intention in him to cheat, 

hers a greater number than were expreſſed to be — Ing — 

ontained therein; but the laſt not making amends upon that aer ment — pro- 

or the firſt, this bill was exhibited to refund what e te a purchaſe, 1b, 

as paid over and above the number of acres, | 

Vecreed per Lord Chancellor, that a commiſſion 

hould iſſue to meaſure the lands out of leaſe, and 

ie Maſter to ſee what additions or difference there 

lince the ſurvey was taken, and what acres 

ere in leaſe and what out, and the Maſter to 


tjuſt the number of acres. 


EIL AE 


2. Bill againſt land owners to eſtabliſh a right a 


N I. 7 8 Cut lhert v. Mes cuccd © al. 
40 l. per ann., and in lieu of tithes, _ 27 2 _ 


t96 Cup Commiſſion, — 6% 

| deeree in Car. 1. were to be paid out of parti 
lands (formerly part of the foreſt of B.) tot 
vicar of C. creed a' commiſſion to aſcerun 


the value of the lands and the owners and 
what proportion of the 40 5s. each tenement ought 
to pay. $0 23003 FEI ; | 


P. 1728, in Scare, 3. The return of a commiſſion to aſcettai th 


* Fobn Rows v- Barker & al: lande of a manor ordered to be amended by the 
Vide 3 Mod. 100, 1 Sid. 259. COmmithoners. Fe "ARR 

cor. King, C. 4. If a man claims lands in equity, but bios a1 

9 Spencer, the bounds, equity will grant a commſſicn to aſcertain 

2 Eg. Abr. 163. fla. them when the right is in up ; but 4 the right 

| be not ſettled, the party will be left ro his remedy 


M. 1732, in Scace. 5. Bill for a commiſſion to ſet forth lands, the 
Biſbep of Ely v. Kenrick, , particulars of which plaintiff doth not knoy, 
rod race. : Equity will not grant a commiſſion if defendat 
denies he has any lands of plaintiff's in his po- 
ſeſſion ; for that would be admitting plaintiff 
title in general, If defendant had admitted 
plaintiff's title, and the diſpute was only about 
particular lands, there a commiſſion would be 
proper: In this caſe the title being denied, the 

bill was diſmiſſed. . 


28 April 1744, cor. Hardw, C. 6. Though the intereſt of one patty is mort 
Norris v. Le Neve, 3 Atk. 33. inconſiderable than that of another, yet they ſhall 
bear equally the expence of a commiſſion for ſettling 

boundaries and ſeparating freehold and copyheld 


28 Mar, 178 3, cor. Thurlow, C. #7. If the tertenants of a manor confrasl the 


MM — boundaries, the lord is entitled to a commiſſlon to 
— ge” 4m aſcertain them, in order to prevent a diſtreſs. 
7 H. 2794, in Scacc. 8. A commiſſion to ſettle the boundaries oft 
e 2 «. pariſh, or of a manor, ought not to be granted 
= 8 St. Leonards, Whete all parties who may probably be interelte 
1 Bro. Ch. Ca. 41. are not before the court. 
M. 1797, in Scacc. 9. Bill to eſtabliſh a madur, and that a neigh 


Welcfton & ee bouring rector might interplead as to the tithes 
Vide HE e Ante. be covered by ſuch modus, and that a commiſia 
386. ſohnſon v. Atkinſon, might iſſue to aſcertain the boundaries of the land 
43 Aaftr. 798. within each rectory. The court refuſed tit 
| commiſſion, for that two rectors claiming differ 
things, one tithes in kind and the other a m 


could not be called upon to interplead, 
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dec. 4. Of Commiſſions of Review, and 
the Caſes in which the Lord Chan- 
cellor will 'adviſe the Crown to grant 
them. 8 | | 
A Second vill is a revocation of the firſt, and T. 1542, Cane, | 
after a probate of the firſt was confirmed * g Med. 8. 


* 
by the delegates, a conimiſſion of review was 


— 
3 


v7 nt 2 a 5% 
mn Þ A commiſſion of review was granted in this T. 1725, cor. C.. 
— ale, pending an indictment for forgery of the will Fc, Sel. Ca. in cb. a8. 
in gurſtion. 
On appeal new matter may be brought, but in 2 x4, ,, 82. (u.) te 

the view ih puny mul proceed ex eiſdem ads, unleſs l ou * 
tho there be 2 clay to receive new matter. 
ndart A commiſon of review to reverſe a ſentence T. 1725, cor. C. 
| pob * by the court of delegates is a matter of Franklin's Cale 2 7. Wan 199 
us ON diſcretion in the crown and not of right; and if it gy 1. 7: og 
ns BY ** + Hard caſe as to baſtardize iNue, the chancellor commitions of review cannor be 
uv life the crown to deny it. 1 
, the the extract from the Regiſtry of the Delegates, priated at the foot of this ſectioa 

4 A conimifſion of review is not a matter of M. 11, cor. King, C. 
* A. Vide Franklin's Caſe, 2 P. Was. 20). Sel. Ca.ln Ch. 7. 
ttl If five judges are preſent, and two are againſt Nu. Tindar v. Hopkins, 
= the ſentence, this is no cauſe for a commiſſion of PE 
1 review. A * 
d the The prerogative, and court of delegates in 
on t gave ſentence in favor of a will, and like- | 


vile the prerogative in [re/and, but the delegares in V 4 Toft. 341. 25H.8. 
Ireland reverſed that ſentence five years after the © 19 in Weta i Sup- 
s of 1 ſentence given by the delegates in England; both PRI K 8 
inte (des petition the king for a commiſſion of review, , 
rell and the Lord Chancellor declared, that he would 

adviſe his majeſt to grant a commiſſion to review 
the ſentence in Ireland, but to · ſuſpend the conſi- 
deration of the other petition till thoſe commiſ- 
ſoners of review had given ſentence, : 


eigh 

ies U 

ita | 

* Extraft from the Regiſtry of the Delegates, (which ger 
feret 

nod 


no farther back than 1666,) ſince which time twenty 

commiſſions of review have been granted, viz. . 

1666. To Elizabeth Lack, ſpinſter, reſpecting 7 
the will of George Nicholſon. 
Vol. II. | N ; 


1670. 


Commiſion. $4 


167%. To Martha Goodſon, as a grant of adm 
FAN of Cribs 


niſtration of the 
. Pole Stokes. | . 
— — Henry James, clerk, as to the vil 
of Young. ' © 

1673. — Thomas Milward, in a eauſe d 
* 0 jactitation of marriage. 

1674. — Henry Fe clerk. | 

1676. — Henry Turberville, as to the nuncy. 
| pative will of George Turberville, 


1680. — Philip Herbert, clerk, in a cauſe of 
legacy. 4 
— — Bridget Hide, in a cauſe of nullity a 


marriage. Bo 
1681. — Chriſtopher Boone in a cauſe of imei- 
tory and account. 

— — Mary Ireton, alias Boftock, as to th 
will of H. V. Boftock. | 

1682, — Catherine Gounter, widow. 

1688. — Thomas Payne and George Ude, in: 
cauſe of revoking adminiſtration « 
the goods of Thomas Mouton, and 
granting probate of the will. 

— — Ann Metcalf, in a cauſe of revoking 
adminiſtration of the goods of Hey 
Maywood, and granting probate of the 
will, 3 

— — Huberton Hicks and Martha Megg, 
the ſame of the goods * Slingletn 

1690, — Humphrey Wigan and William Blunt, 

| as to the will of Jacob Pitt. 
1692. — Ann Short and others, in a teſtament 
ary cauſe. 

1693. — Francis Percy, as to the will of G. Ds 

1694. — Edward Paſſmore, as to bringing i 
adminiſtration and granting provat 
of the will of Thomas Fones. 

1695. — Granado Cheſter and others, U 

the will of Philip Atkins. 

1698, — George Maſon and others, as to 

will of George Cook. 


In this century four have been granted, vi 

Inu 1706. To Francis Weedon, as to the wil 

3 Robert Weedon. 

—.— Robert Worth, as to a will, but t 
name 1s not legible, 


17% 
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133. 14 riyerdl H. ” as AS. of 
| on again . Calamy 
and William Flakes, executors. 
1741, — Sir George Savile, Baronet, againſt 
Dame Mary Savile, in a cauſe of 
adultery. 


In November 29 Charles II. upon an 


lication 

for a commiſſion of review of two — ance 
of the ag fo * — ; ay nr gry by the 
tes, Lord Nottingham obſerved, as appears 
4 manuſcript note of his lordſhip's, © It would 
de abſurd and tend to a failure of juſtice to take 
« from the king the dernier reſort, and lodge it in 
« the delegates. What were this but to exhauſt 
« the fountain of juſtice, and leave him without 


« power, who gave power to others, as a fountain 


« doth waters, cumulative, non privative,” 


| $xc. 5. Of the Execution and Return of 


a Commiſſion, 


l. IN this caſe the court ordered the commiſſioners 
to amend their return of a commiſſion to 
aſcertain the boundaries of a manor. 


179 


P. x728, Scacc, 
Sir John Rows v. Barker, 
Bunb. 251. 
Vide 3 Mod. 100. 1 Sid. 259. 


2 A plaintiff may ſerve any two of the defend - 19 april 1747, cor. Hardw. C. 


ant's commiſſioners with notice of the execution 
of the commiſſion, and is not tied down to thoſe 
only whom the defendant might chuſe, otherwiſe 
if the two particular commiſhoners choſen by the 
defendant ſhould be abſent from the place appointed 
or either ſhould be dead, the commiſſion could 
not be executed, wherefore the court lets four 
commiſhoners ſtand on each ſide. 


Anon. 3 Ath. 633 · 


3. A commiſſion iſſued to four commiſſioners; T. 1787, cor, Thurlow, C. 


two of them made one return and the other two 


made another quite different. Defendants took 
— 3 to both returns. Objected that the 
cauſe could not go on, for that the court could 
not prefer one return beſore the other. 

Lord Chancellor refuſed to proceed, and ordered 
a new commiſſion; but ſaid the defendants ſhould 
not have excepted to the returns, but moved to 
have them ſuppreſſed, and therefore ordered 
depoſit to be paid to the plaintiff. | 


N 2 4 A 


Davenant, 
2 Bro. Ch. Ca. 252. 
1 Eq. Vr. 102. 


T. 2792, cor. Las. Com- 4. A commiſſion had been executed abroad 

Lea v. Allyue, The ſending it out and receiving it back muſt he 
3 proved by affidavit. | . 
Lord Commiſſioner Eyre ſaid, that in the Ex. 

chequer, when a commiſſion was executed abroad, 

the perſon who takes it out and returns it mul 

-make affidayit that he received it from the 


Src. 6. Of the Commiſſioners, thei 
Power and Duty: And herein of their 
Neglects and Defaults. 


| ym wi 

u 684, cor. eee. 1. A Commiſſioner may be a witneſs; bat Wl 
Bright v. Woodward, muſt be examined before any other witnel; 

* in the cauſe. . | -. 

' * 1 


u 2726, cor, King, c. 2. A witneſsexamined for the defendant depoſ 


2 F. Mm. 126. ſeveral very reflecting things, as that A. was 1 
— ar nhry —_— vexatious man, and a ſtirrer up of ſuits, Oe. for 


ſcems in the principal caſe it did which the witneſs was ordered to pay coſts ; but 

— 5 the laſt general in- Lord Chancellor diſcharged that order, it being 

| the fault of the commiſſioners to take down any 
depoſition that_was fcandalous or impertinent, 


Commiſſion of Bankrupt—ſee Bankrupt, 
—— of Lunacy—Lunatic, 
= — 70 take an Anſwer—Anſwer, 
- to Examine MWitneſſe. Ebi. 
dente, | 
— — Apen the 43 Eliz. to inquire im 
 * Chorities—Charity. 
w—_— of Rebellin Contempt= 
9 Delegate. Delegates. 


l 


Rules reſpecting Conditions. 


Conditions diſpenſed with or extint in part are 
gone, Hob. 313. 2 1 if 
one but parties or privies advantage 
a condition. Dr. and Stud. lib. 2. c. 20. 

\Condition to avoid a freehold cannet be 

thout a deed. Secus of a chatiel. Dr. and Stud. 
lib. 1. c. 8. I 
Conditions which go to the defeaſance of eflates muſt 
be taken fliriftly. Tranſit Tenementum cum onere 
Gro. and Rud. of Law and Eq. 3279—331. 
' Conditions precedent muſt be literally performed ; © 
nt /o of ſubſequent conditions, where the court can 
male en, for equity ought to relieve where 
the matter liethᷣ in co npenſation. Gro. and Rud, 35, 


36—96. | 
uity will not veſt an eflate, where by rea a 

2 ＋ will not veſt at 2 mY 
conditions ſubſequent , which are to deveſt an eflate, it 
it otherwiſe. Gro. and Rud. 98. 10 

I is 7 if a condition be performed in ſuùſtance. 

44 toms ny Jack as moy be prfurted v 
party himſelf, from whom it moves, or his heirs, and 
not where a thing is to be performed by a third perſon. 
Dit. per M. R. in Marks v. Marks, (Prec. in Ch. 
488.) ; but per Lord Parker in 8. C. (1 Stra. 134.) 
the very benefit and advantage of a condition is now 
paſſed over to a third perſon (notwithNanding the maxim 
that a ftiranger cangot take advantage of a condition) 
by words found out to fave in appearance that maxim 
of the common law. 

Conditions againſt Jaw, and ſuch as are repugnant 
ir impoſſible are void. Lex non cogit ad impoſſibilia. 
3 P. Wms. 626. F 


Sec. 1. Of Conditions precedent. 


1, IN this caſe Lord Chancellor ſaid, that prece- M. 1682, cor, Nottingham, C. 


dent conditions muſt be literally performed, 


and the court will never veſt an eſtate where by 
N3z reaſon 


2 d, 1 Vern. $3. 
"108, ful fone, 


182 C0 


(Nd: Lad. Feverſham's Ca. cited. 
(5) Vide g. G. next ſection. 


T. 1697, B. R. 


Oraſeat v. Warren, 12 Mod 128, infant en ventre ſa mere, if it ſhould be a ſon; and 


2 EE. Ar. 367. l. LL 


. 


H. 1700, cor. Wright, = 8. 
2 M. R. aſſiſt. 
ates v. Þ bettiplace 
2 Freem. 243. 2 Fern. 416. 
2 Eg. dbr. 653. pl. 3. 
+ in Cb. 140. S. C. nomine 


Tate v. Fettiplacr. 


H. r;06, cor. Cowper, C. 8. 


Creagh & Ur. v. Wilſon & al. 


2 Vern. 572. 


I £7. Abr. 111. pl. 5. 


Condition. F. 
reaſon of a condition precedent it will not veſt in 


law (a). Secu, of conditions ſubſequent which ae 
to deveſt an eſtate (5). - : 


2. A man poſſeſſed of a term deviſed it to an 


if it ſhould be a fon, and die during his minority, 
then he deviſed it to his grandſon ; he then died, 
leaving his wife executrix. The child was after. 
wards born and proved a daughter. Adjudyed 
upon a ſpecial yerdi&, without argument, that the 
executrix, and not the dſon, ſhould have the 
term, becauſe the grandſon was not to have it but 
upon a precedent contingency, viz. the birth of a ſon, 
and his dying in his infancy; which condition muſt 
be firſt performed z and it appears plainly to be the 
_ of the teſtator, that he ſhould not otherwiſe 
ave it, 


3. J. S. having mortgaged his eſtate for a term 
of by 4 — 5 daughter 2: portion of 
4000 J. to be paid her at 21 or marriage, if ſhe 
married with her mother's conſent, (otherwiſe but 
1000 /.) and he directed the mortgage term to be 
kept on - foot for the better raiſing his legacies, 
The daughter dying at fix years of age, her mother 
took out adminiſtration, and then married the 
plaintiff, Then the mother died, and appointed 
— executor to her will and ſole deviſee. 

laintiff contending that he was entitled to a moiety 
of the 400o/. given by J. S to his daughter, fled 
his bill, but Lord Keeper held that the plaintiff had 


no title to it, becauſe it was given upon a contingency, 


which not happening in the lifetime of the daughter, it 
never veſted in her, and conſzquently could not go 
to her adminiſtrator, for ſhe neyer married nor 
attained 21, which was a condition precedent, and 
not performed. 


4. A. by will gave his grand-daughter 200/. on 
condition ſhe continued with his executors till ſhe 
was 21, but if ſhe was taken from them by her fe 
ther, who was a papiſt, before 21, or married 
againſt the conſent of his executors, then he gate 
her but 10/. The daughter was placed by the 
executors with a clergyman, who before ſhe wi 
21, with conſent of one of the executors, permitted 
her to make a viſit to her father, and he took tht 


opportunity to marry her to a papiſt. ay” 
9 


Te 25 Precedent. — 


arſt at the Rolls, that the grand-daughter ſhould 
have her legacy of 200/, with intereſt and coſts. 
But on appeal to Lord Cotuper, he declared the 
2001. legacy was given upon a condition precedent, 
for the condition having deſcribed the quality of the, 
who was to take, was precedent in its na- 
ture ; and although one of the executors conſented 
that the grand-daughter might viſit her father, he 
did not confent that the father ſhould marry her; 
on the contrary, that was the very thing againſt 
which the teſtator intended toprovide; and although 
there may be a difference between a condition 1 
that the grand · daughter ſhould not marry without — 
à conſent, and where (as in this caſe) that ſne : 
ſhould not marry againſt the executors? conſent (a), () Yid: Fleming v. Walgrave, 
jet it is the a thing if the . . I = 2 =_ 25 
opportuni ore marriage to declare their diſlike, -, N23 appear 
for then 12 a marria * their conſent, win — 8 gm ng tmp 
if upon notice they diſſented and declared their diſ- daughter married without the 
like of the marriage. Lord Cowper reverſed the — 2s 
decree made at the Rolls, and decreed that the may not be conſidered as in fer- 


grand-daughter was entitled to the 104. only, | Ry 8 p 


5. An infant feme, having lands of inheritance, M. 1710, cor. Harcourt, C. S. 
marries A.; articles are entered into, whereby the OR 
was during the coverture to ſettle and convey over Pe . 
theſe lands, and then ſhe was to have a rent-charge 
of 450 l. per ann. for her jointure, whereas before 
ſhe had but 250/. per aun. A. dies; ſhe marries 
B. B. and his wife bring a bill to have the 450 l. 
ber ann. Cc. Harcourt, Lord Keeper, decreed, 
that here was a condition precedent to her having 
her jointure augmented, which was to have been 
done during the coverture,. and a court of equity 
will not relieve in iuch a caſe, where the omiſſion 
of it was but a mere neglect in the party, (and 
cited Lady Bertie's caſe). But upon appeal, this 
matter was compromiſed by the lords; and Lord 
Keeper here diſmiſſed the bill ; for if he ſhould re- 

— her, ſhe would have both the lands and the 
4504 | 


4a 


6. In a marriage ſettlement, a power was lodged p. 1915, cor. Comper, C. 


in truſtees to raiſe 30000. for a daughter, to be paid C 8 
her at 21 or day of marriage, when F. S. and his Op. p Ky dg 


wife ſhould die without iſſue male; and in the Relves on the authority of 
mean time 100/. per ann. to be paid to her for the Puke of Southamptoy's caſe, 


maintenance. Reſolved per Lord Chancellor Cosv- * 7 ä 


per, that the words, 2b hen J. S. and his wife ſhould . 
N 4 die 


_ die without ue male, amoupted to a condition p- 


then H. died without iffac by 4. Fir queſtion, 


pened, it was ſo veſted. in him that his executor 


Condition. \ V 


cedent, and that the time of raiſing the portion di 
not commence when one of them ſhould be dex 
without iſſue male, and ſo - oo r 
tail after poſſibility of i/ſue extinct, but when both of 
ea ſis, oe 2 2 — iſſue male. Reſolved 
alſo, that the mean time in which the 100 l. per am, 
was payable for maintenance, muſt neceffarily relate 
to the intermediate time between the raiſing the 
money, and her attaining 21, or marriage. 


7. A. deviſed to 1 his wife all his debts, good, 
Se. provided that if H.: died without iſſue by bin, k 
ppointed that 851. remain 2 2 . 
. died, then J. died in the lifetime of H., and 


Whether this was a good deviſe to F.? 
Whether he dying before the contingency hap- 


TEE SMS TRERYSEDCRCTW2HR © 


ſhould have it, or only intended as a perſonal bene. 


* 
* 


fit to 7. ? Couuper C. ſaid, there is a difference 
5 between this deviſe, which is upon a condition the 
precedent, and where it is upon a contingency dic 
over; as to one for life, and if he die without iſſue, the 
or heirs of his body, then over to another. Here th: 
the wife has nothing in this money, but this iz m if! 
appointment of ſo much money when the contin. bei 
gency happened. In the former caſe the eſlate tai ſug 
abſorbs the whole intereſt, The word (remain) s Wl * 
Y obſervable if ſuch an accident happened; then ſo | 
much was to remain to him; if this had been x | 
deviſe over, there had been no queſtion. May not rh 
this be conſtrued, if H. died without iſſue living h = 
him? This legacy was to ariſe upon a condition 
precedent, which makes the legacy the worſe; but by 
all the caſes put are of a deviſe over, and the fund he 
here is deviſed to the wife. As to the other point, 
if the deviſe be good, it muſt ga to the executor of an 
the deviſee ; but he ſaid he would confider of it * 
4 Mar. 1723, Dom. Proe. 8. Equity will not relieve againſt the breach of por 
_ Arder,on, 2 candition precedent, where the damages accrued wil 
| ; in. Ab. 575 I 1 are contingent and cannot be eſtimated, | the 
13 Yin. Abr. 458. pl. 6. 19 7in. Abr. 514. Ml. 37» 2 Bre. P. C. 430. b he 
H. 1726, Cane. 9. Defendant agreed by his note under hand to of | 
Powell v. Pellt, pay B. 200 J. within two years, and gave hima upe 
. rick of wheat, on condition he married his daugh- the 


ter, and ſettled lands of the value of 600 ,. „ 


5 1. P rece dent. - 

her for her jointure. The marriage took effect, 
2nd there 2 a daughter, but both mother 
and daughter died before the two years. expired, 
Plaintiff inſiſted it was an agreement pou for a 
court of equity to execute; and that had mar- 
ned the defendant's daughter, and had been look- 
ing out for ſeyeral purchaſes to lay out the 6oo/., 
and was only prevented by the act of God. De- 
ſendant infſied it was à condition precedent, and 
to be wholly performed at all events before plaintiff 
could be entitled to the 200 ll, and if any damages, 
he might have his action at law; that intiff 
was not bound to lay out the 600 J., and therefore 
there were no remedies. The court diſmiſſed 
the bill, hut without coſts, for it was in plaintiff's 
to have entitled himſelf to the 200/. when 
> pleaſed, by laying out the 600 J., Which nat 
heing done, he is not entitled to any relief. 


10. Lands were deviſed in truſt, to maintain the 


infant till 23, and then to account, and pay him 
the rents, and convey the eſtate to him ; but if he 
died before, to convey it to another. Decreed, 
the infant is not entitled to an account till 23, for 
that is a conditiqn precedent. The ſurplus profits, 
if he die befare, go to the heir of the teſtator, not 
deing deviſed over; but the infant and the heir, on 


ſuggeſtion of infolvency in the trpſtees, may briog 


a bill for an account, 


11. J. S., in conſideration of 5001. which he was 


the marriage, made a ſettlement hefore marriage, 
and thereby gave her a power to diſpoſe of 2007. 
1 * which ſhe accordingly did about 13 years 

On a bill by the legatecs, J. S. inſiſted that 
he never received more than 3000. as a marriage 
portion with his wife; and that his having 5007. 
was a condition precedent. But the Maſter of the 
Rolls held otherwiſe ; and that the quantum of the 
portion ſeemed rather a compenſation than other- 
viſe, and that it was not to be imagined but that 
the huſband did look into ſuch quantum before the 
marriage, and was ſatisfied therewith. Decreed 
the 2007. to be raiſed, with intereſt from the end 
of the year after the wife's death; and with coſts; 
upon a preſumption that the huſband had receiyed 


12. Teſtator 


ha l ax 7 Ka WAA _— —— 
to have with his wife in money and goods, and of * Ae, 2 F. Was. 618. 


Eg. 4br. 209. N. 5. 


2 Dec, 1731, cor. M. R. 12. Teſtator deviſed a-legacy of ' 5601. ut 
Sber ff v. Morlock, V. Ke. 24+ Jands upon a condition precedent, which if not 
2 Eq. ur. 546. Pl. 3. performed, the legacy was to fink into the eſtas 
for the benefit of the deviſee of the land. Thee. 

atee not performing the condition, it was inſiſted 

that the teſtator's direction that the legacy ſhould 

(a) Vide Garret & Us. v. Pritty fink, amounted to a limitation over (a). But ge- 
& al. 2 Vern, 293. Jetyll M. R.—This being a deviſe out of land, 
() Fry v. Porter, 1 Mod. 300. differs from perſonal legacies, and the legacy in this 


; alkland v. Bertie, 2 U i rfei „ Bill diſmiſſed. 
— 2 . caſe is forfeited (5). Bill diſmiſſed 


Sir John — v. Comyne, technical words to diſtinguiſh conditions precedent 


1 Eq. A. — i. and ſubſequent, but the ſame words may indiffer. 


ently make either, according to the intent of the 
perſon who creates it. : 


30 Ap. 1747, cor. Jekyll, M.R. 14. It is a known maxim, that where an eſtate is 
Harvey & al. v. Alen, to ariſe upon a condition precedent, it cannot velt 
Yee ac 376- of this till that condition is performed; and this has been 
caſe by Mr. Sanders, in 3d edit. ſo ſtrongly adhered to, that even where the condi- 
N _—— — _ tion is become impoſſible, no eſtate or intereſt ſhall 
withour cxdfert 3 er-vide * grow thereon. = Lib, 206, a.) It is ſaid, the 
poſt, tit. Marriage, where all the civil law has no ſuch diſtinction as that of a con- 
— this point are col. dition precedent, Though they have no ſuch 
term, they have the. thing in effect. Conditio /uſpendit 
legatum is their rule, and they diſtinguiſh three ſorts 
i of legacies: /, A pure legacy; 2dly, One payable 
at a future day, but certain; 3dly, One payable on 
a condition that is uncertain in its event. As to 
the 1/7, they ſay, Dies legati venit. As to the 

28, Dies cedit, ſed non venit. And as to the 
Dies nec cedit, nec venit, In the laſt caſe, if the 
legatee die before the contingency happens, it ſhall 


not go to his executor. Stuinb. pt. 4. J 12 & 13, 


Þ. 2790, cor. Thune, C. 15. Teſtator deviſed, ſubje to this contingency: 
Randall v. Payne, If either of the deviſees ſhould marry into the 
ee families of Rivington or Goſling and have a ſon, / 
os give all my eſtate to him for life, with remainders over; 
if net, to Randal. The deviſees married, but not 
into the fayored families. Randal filed his bill; 
but Lord Chancellor difmiſſed it, for the marriage 
is a condition precedent which the deviſees hav 

their whole lives to perform. 


p. 2786, cor. M. R. abſ. c. 16. A. having an eftate for life under the will 


— hog . of B. with remainder in tail to C., deviſed his 
1 Eq. Abr. 107» . own eltate, together with the eltate under the 


wal, 


H. 1735, cor. Talbot, C. 13. In this caſe Lord Tlbet ſaid, there are no 


Fr. Precedent. 


to truſtees, to uſes by which the tenant in 


— 1 take only a life eſtate; but provided 
hi that his own eſtate ſhould not be conveyed until 
bes Wi the tenant in tail ſhould ſuffer a recovery, and bar 
ale the remainders in the former will. C. did acts of 
5 ownerſhip, and prepared for but never ſuffered a 
12 recovery, and died. His Honor held this not a caſe 
this of election, but a condition precedent, which 
; the tenant in tail not having performed, A.'s own 

date never veſted, and the eſtate of H. was not 

affeted by it. It was argued that there was 
— ſcarcely time to ſuffer a recovery, and that there 
wen was no neglect; but his Honor ſaid there were 
— many inſtances where the act is rendered impoſſible 


to be done, and yet the eſtate ſhall not veſt ; and 
he put this caſe} Suppoſe an eſtate given to 4. 
on condition he ſhall enfeoff B., B. refuſes to 


= accept, yet the eſtate ſhall not veſt in 4. 
deen 1 

17. Al iven to daughters “ equally to 
_ 10 1 them — they Lg at 
hall « 24 years of age,” is veſted immediately, and the 
the time of payment only is poſtponed. fe is not a 
on condition precedent upon which the legacy was to 
_ reſt, as * the word ( is uſed, but merely 
— a poſtponing the payment. 
able As to the performance of ſtrict conditions, ſee 
on poſt, ſect. 3. 
$ to As to relief againſt the breach of a condition, 
the | where the matter reſts in compenſation, ſee 
0 oft, ſect. 5. 

As to conditions reſtraining marriages, unleſs 

hall with conſent, where the breach of them ſhall 
13, cauſe a forfeiture, and where they ſhall be 


conſidered in terrorem only, ſee poſt, tit. 
Marriage, 


2 Sec. 2. Of Conditions ſubſequent. 


ill; . ALTHOU GH the court of Chancery will 

never veſt an eſtate, where by reaſon of a 
ayo condition precedent it will not veſt in law (a), yet 
of conditions ſubſequent, which are to deveſt an 
eſtate, it is otherwiſe z and there is this difference 


Fill to be obſerved, that the court cannot nor ought to 
his relieve when it can in any caſe compenſate the 
the party in damages for the non preciſe performance 


ul, of the condition; there it is juſt and equitable to 
8 relieve 


Vide alſo Bertie and Lord Falk. 
land, 2 Vern. 333. 


23 Feb, 1792, cor. M. R. 


May v. Mod, 3 Bro. Cb. Ca. 471. 


M. 1682, cor. Nottingham, C. 
Popham v. Bampfield, 
1 Fern. Sz. and Colles P. C. 1 
to 8. fully ſtated. 
(a) Fide S. C. laſt ſection. 


„„ Condition. 6 
relieve; but where the party cannot be compenſate! 


in damages, it would be againſt conſcience ty PE 
vu e. be. 3. : Telieve(s). |. 1 Fay ” 
P. 1714, cor. Cowper, C. 2. In a marriage ſettlement (by leaſe and releaſe) leq 
Hunt v. Hunt 3 Us. © al: was a proviſo, that if the intended marriage di _ 
3 | not take effect, and the intended wife ſhould not any 

cub. Ei. R. 43 when ſhe came of age, by fine or otherwiſe, joi 
_— in charging an eſtate to which the was 
entitled with 2000 /., then the ſettlement was to be a ſy 
yoid. The marriage took effect; but the wik by 
finding when ſhe came of age that her own eſtite gra 
was of greater value than the jointure, ſhe and imp 
her huſband refuſed to join in charging it with pret 
| the 2000/7., whereſore a bill was brought to hare relt 
Wire; l equity dime a re- couneyance. Lord Chancellor “ a r. ch 

to be, that conditions precedent conveyance, and an account of the profits from 
22 —— the time of the reſuſal; but no coſts on either 2 
here the court can make com- ſide, for this was not a condition precedent but 11 
peulation, Lide poly fec. 5 ſubſequent to the velting of the eſtates in the 0 
| defendant. | | A. 
T. 15 2, cor. Macclesfield, C. 3. A. gave a legacy of 60007. to B. (the only * 
* = anztber, child of C. his ſiſter) grow at 21 or marriag, 1. Dy 
oth Ig 109 pl.2. 565.41. f. and died, leaving (aid C. his heir at law : but — 
The will and codic l of Mr. deviſed the reſidue of his perſonal and all hi Tu 


Vernon are more fully tated in real eſtate to truſtees in truſt, (the perſonal eſtate 
3 Bro, f. C. 107.3 but theapped! being firſt inveſted in land,) to ſettle the whole on 
_ —_ this * D. for 99 years, if he ſhould fo long live, r- 
ligated there. mainder to truſtees during his life, to preſerve, &. 
\ remainder to his firſt, c. ſans ſucceſſively in tail 

N male; remainder over in like manner to E. The 
legacy to B. was to be in lieu and ſatisfaction of 

all he might claim out of his real or perſonal 

eſtate, and upon condition that be ſhould releaſe al 

her right theres unto teſtator's - executors and 

:ruſtees in the will named. It was inſiſted that 

B. eduld plainly have no right during her mothers 

lifetime, who was the teſtator's heir; that ſhe 

might marry while an infant, and ſo her legacy become 

due, and ſbe not capable of releaſing ; or migli 

intermarry with an infant, and ſo neither ſbe un 

her huſband be capable of releqſing, and yet the legac 

(4) This *s a veſted legacy, and due: wherefore, ſuppoſing. it to be a condition, 
B. hall have intereft from teſta- it could be no more than a condition ſubſequent (i) 


tor's death, it being but on a 


condition jubſequent. Ibid. uod curia conceſſit. 


TJ. 1727, cor. * 4. A. having a niece an infant about the aft 
1 — 99 J. of 17, deviſed. to her the ſurplus of his perſon 
368. pl. 14+ eſtates, payable at 21, and if He die before 214 
marriage 


— 


* 


(2, 35 p Subſequent. ; C=0o 189 


ated marriage, the ſurplus to go over. Decreed the v Tiles v. Tifon, 1 P. 
+ ig niece ſhould have the intereſt paid her in the —_— _ = F. Kine, 
; meantime, the deviſe over being a condition ſub- $4.” 1 fro. Ch. — 2 
eaſe) lequent. | — — 5 3 I Tho 
\ ep. . ame ti g 
di ous determined in Sheppard v. Ingram, Ambl. 443. where a reſid dequeathea wi p 
2 tay ties of — 74e Shaw — 4 Bro. Ch. — — 
yu . The rule of law is “, that where there be r. 1731 cor. M. R. 
o be a ſubſequent condition, which becomes impoſſible 79 f, Bury, 3 P« Was. G25, 
wit. BY by the a&t of God, this excuſes and diſcharges the jp, Ed. By. J. & ala. Ran, 
ſtue grantee from the condition +, e non cogit ad v. B-rry. 
and ;mpoſkbilia ; which conſtruction ought rather to Kings nom appeal 2 Lord 
with prerail in conditions ſo odious as thoſe which , i the princigat matter, arg 


reſtrain the freedom of marriage, and are void (a) reverſed only as to the colts, Ses 
by the civil law (5), when annexed to a perſoual(c) d. — tully ttated, pol, 


legacy. 

® 1 laſt. 2c6. | 

+ Rules, Conditions againſt law, and ſuch as are repugnant or impoſlible, are void. A condition 
diſpenſed with or extinct in part is wholly gone. Hob. 313. ; 2 

V- Clavering v. Sparling, 3 P. Ws. 528. Cray v. Willis, 3 P. Wms. 531. ä 

(b) The maxim of the civil law is, Maritagium debet gie liberum ; and it is againſt the rule of that law 
that a deviſe over ſhould amount to a forfeiture 5 but by our law, when once a legacy is veſted in the 
deviſe over, equity cannot fetch it back again. Dict. ger M. R. in Clavering v. Spatling. 
only e) Vide Bellafis v. Ermine, 1 Ch. Ca. 22. Fry v. Porter, 1 Ch. Ca. 138. 1 Mod. 300, Jervoiſe 
age, „„ Duke, 1 Vern, 19. Stretton v. Grymes, 2 Vern. 337. Aſton v. Aſton, 2 Vern. 452. Cieagh v. 
kk Wilſon, 2 Vern. 572. Gillet v. Wray, 1 P. Wms. 284. Piggot v. Morris, Sel. Ca. in Ch. 26. 

x Femphill v. Bayly, Prec. in Ch. 562. King v. Withers, Gilb. 26. Harvey v. Afton, C. emp. 
hi Tub. 212. Com. Rep. 726. 1 Atk. 361. Pollen v. Ready, 1 Wilf. 21. Underwood v. wlorris, 
ſtate 2 Ack. 184. Daley v. Deſbouvrie, 2 Atk. 265. Elton v. Elton, x Will 159. Chauncey v. Graydcn, 
2 Ack. 616, Reniſh v. Martin, 3 Atk. 330. Wheeler v. Bingham, 3 Atk. 364. » Will, 135» 
Lang v. Dennis, 4 Burr. 2052. Hemmings v. Muikley, 1 Ero. Ch. Ca. 303. Scut v. Tyler, 2 Bro. 
te- Ch, Ca. 431. in which ſeveral other caſes were cited. 


tal 6. In this caſe Lord Talbot ſaid, there are no H. 1735, cor. Talbot, C. 
The technical words to diſtinguiſh conditions precedent Sr Fokn Reibin/on v. Compne, 
n of Wl and ſubſequent, but the ſame words may indiffer- * on * 
onal WW ently make either, according to the intent of te 


e all perſon who creates it. 


that # In the caſe of a condition — the 30 April 17:1, an 
dert ing is veſted, and though in nature of a penalty, u e; 1 4th. 378. 
Ft the intent ſhould be clear and plain, by an ex- 3 — = C. at large, poſt, tit, 
rome preſs deviſe over to deveſt it (d); but in the caſe {4) Ever fince the c · ſe of Amos 


a - . e v. Horner, 1 Fq. Abr. 112. a 
ight of 2 condition precedent, for which there can be deviſe of the lurpius of perſonal 


no compenſation, it would be giving an eſtate eie bas been hell to be a devite 
rac 2gainſt the intent of the donor to diſpenſe with the over. 


e . 


8. It is the conſtant rule of law in conditions 14 Jan. 2735 cor. Hardw, C. 
ſubſequent, that if the performance becomes im- ©7947 Y #4 Grayden v, 
poſſible by the act of God, it is abſolutely void (e). Vide 4 of aq — Peyron v. 


afe 

jnal bury, 2 P. Ws. 625. Jenes v. Suffolk, 1 Bro, Ch. Ca $39. (e) Harvey v. Aſton, tk. 301. ard 
Lois, 

7 In 
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| \3 
In what caſes the court will give rellef agu hay 
condition __—_ the matter reſting the 
compenſation, ſee pet, ſef?. 5. — And in vn hit 
caſes the court will diſpenſe with a condii ma! 
a ſee oft, feft * 4+ f and 
; of 
1 90" t 
Sec. 3. Of ſtrict Conditions, and C 
ditional Limitations ; who may t sir 
Advantage of them, and who may k * 
prejudiced thereby. — 
| . * 6 t 
, H. 1637, cor. A C. and 1. 1 -ANDS were limited by ſettlement to & as 
the two Chief Juſtices aflift, ſecond ſon in fee, provided that if the d "At 
Eats 3 —_— ow ſon die without iſſue, the ſecond ſon ſhall, within f dau 
1 Eq. Abr. 104. fl. 1. months after his death, pay 15,0000. to a fifter, v tem 
: Fern: 430. SC. nomine Earl f default thereof, the land to go to the fler and h ate 
inckeſſea v. Norelffes Beirs, The eldeſt ſon died without iflue, and th 2 
ſiſter died within ſix months. Decreed, 2 7 
ſecond ſon's refuſing to pay the money, that te tee 
land ſhould go to the heir, and not to the exetu WW 0, 
: of the ſiſter ; for to decree otherwiſe would be u tho 
(a) Words which create a deſtroy the known difference (a) between a cond- 1 
condition are, upon condition tion and a limitation. of 
% that—to the intent to ; was 
2 the effeft, Kc. Co. Litt. 204. Hard. 10, 11.-——Put as to words which make a u. ſett] 
dition in a will, though not in a deed, wide 10 Co. 40, 4t.; and there it is held, that if that eſta 
be expreſs words of condition annexed to the eſtate, it cannot be conſtrued a limitation, as t. 
words guamdin, dummodo, dum, guou/que, durante, &c. But this opinion is now exploded ; for althoyl tor 
words which properly create a condition be uſed, yet if the eſtate be limited over, it ſhall be a limitua and 
2 Brownl. 65, 66. 1 Rol. Abr. 412. 1 Mod. $6. Aud per Hale, C. B. there is no other caſe dau 
warrant the cont / ary opinion, but that of 10 Co. 40. and by him it may be properly called a conditicat 
Vmitation, (1 Vent. 109 ) of which the heir cannot take advantage, though it may determine th ling 
party's eſtate without entry or claim; ,which ſeems to be the chief difference between 2 cond thit 
tion and limitation. Alſo, if lands are deviſed to the heir at law, upon condition that he u twe 
ſum of money, or do any other act; this, on failure of performance, ſhall be canſtrued a limitana, 
though not mentioned: for if it were a condition, nobody could take advantage of it, the benefits the 
conditions annexed to real eſtates belonging to the heir; as thoſe to perſonal do to the executar. G ref. 
IIZ. 204. 3 Co. 22. Ow. 112. 2 Mod. 7. 1 Lutw. 809. | onl 
5 bec. 1692, Dom. Proc. 2. A bill was brought in Chancery in A. 16 — 
Sir —＋ mn 5 v by reſpondent, who married the daughter and her ad 
ae, Stow. F.C. Bj. ol Sir Henry Wood, as adminiſtrator to his late v 1 
1 Vere. 338. 2 Freem, 186. for an account of her perſonal eſtate, wix. the p 25 
fits of her real eſtate received by truſtees in it dec 
lifetime. The caſe aroſe on the conſtruction 01 
deed of ſettlement and will made by Sir H. . | 
in which deed (int. al.) it was recited, that a h T 
riage was intended between reſpondent and i H 
daughter, and then came a clauſe, that in caſe bi pre 
daughter ſhould live to attain 16, and ſhould refut * 


to marry reſpondent, then the reſpondent * 


53. Strick, and uo may rale Advantage. 


haye 20,0001. out of his perſonal eſtate. But if 
the aid intended marriage ſhould take effect after 
his daughter attained 16, and ſhe ſhould have iſſue 
male by reſpondent, then in truſt for the reſpondent 
and his wife during their joint lives, with benefit 
of ſarvivorſhip, and after the death of the ſurvivor, 
to the firſt and other ſons of the marriage in tail 
male, remainder -to the daughters, remainder as 
Sir ny ſhould appoint, remainder to his right 
heirs in . 188 

Sir Henry by his will confirmed the ſettlement, 
and directed that in caſe the ſaid marriage ſhould 
not take effect according to the limitations of the ſettle- 
ment, or in default of iſſue of the marriage, if the 
ſame ſhould be had, then remainder to teſtator's 
daughter for life, if ſhe ſhould ſurvive reſpondent, 
remainder to her eldeſt ſon, and after ſeveral medi- 
ate remainders, then to the appellant for life, re-" 
mainder to T. Webb, &c. X 

Teſtator ſoon after died, and the marriage be- 
tween his daughter and reſpondent took effect 
before ſhe was 163 ſhe lived, however, to attain 16, 
though ſhe died before 19 without iſſue. 

Upon the hearing of this cauſe in Chancery, it 
was inſiſted by the appellant, that by the deed of 
ſettlement to which the will referred, the perſonal 
eſtate was not veſted ſd as to entitle the adminiſtra- 
tor of the wife by 2 of her marriage before 16, 
and that it was Sir Henry's intent to reſtrain his 
daughter from marrying before that age; but Ner- 
tingham C. thought otherwiſe : he conſidered the 
thing aimed at by Sir Henry was a marriage be- 
tween his daughter and the * and for that intent 
the penalty of 20,000/. was inſerted in caſe of her 
refuſal. 'The latter clauſe, his lordſhip ſaid, was 
only to bring that 20, ooo. again into the perſonal 
eſtate, and to be ſettled to the ſame uſes with the 
reſt, in caſe the marriage ſhould be after 16; which 
did not imply that they might not marry before 16. 
Lord Chancellor therefore decreed an account, 
2 but the Lords upon appeal reverſed that 

eree. 


3. This caſe was founded upon the preceding. 
The reſpondent was one of the co-heirs of Sir 
H. W., and claimed a moiety of the profits of the 
premiſes for the duke's life, and the ſame-was de- 
creed accordingly. Decree affirmed by the Lords. 


4+ Rice 


Sr Cer 
T. 


C—o 1gt 


Dec, 16;2, Dom. Proc. 


Mood, alias Cranmer, V. 
„ Sb:w, P. C. $7, 
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13 Jan. 1697, Dom. Pre. J. Rice Tunot eſq. being ſeiſed in fee of diven 
Lie Bart, & al. v. Carew Bart. lands, died, leaving iſſue Mary, Penelope, and dia 
| _— his daughters. and co-heirs. By leaſe arid rele 
Pra. in Ch. 22. made in 1674, on the marriage of Penzlype wit 
Pe. — — — 425 — = 3 3 in 8 of 4000 l. pail 

| . im to Mary, they, Mary and Penelope, con 
— Smith — — ou of 2 land to truſtees, in truſt ber 
| Cro. Tl. 688. Pell and Brown, R. C. for life, remainder to Penelope for life, u. 
= Hun mainder to the iſſue of their marrlage, remainde 
a to Sir R. C. and his heirs. Proviſe, that if there 
| | ſhould be no ifſue of the marriage living at the de 
> 8 ceaſe of the ſurvivor of Sir R. C. and his lady, the 
aid Sit R. C. and Penelope, and the heirs of Paw 
lope, ſhould, within 14 months after their Yeceaſt 
without iſſue, pay to the heirs or aſſigus of Sir R. C 
4000l,, then the remainders and truſts for Sit 
R. C. and his heirs ſhould ceaſe and be void, and 
the fee ſimple of the eſtate be to the right heirs d 
.» Penelope for ever. Mary afterwards married Sit 
Evan Lloyd, and Suſan to Sidnty Godolphin. 

Sir R. C. and his lady levied a fine of theſe land 
to the uſe of Sit &. C. and his heirs, and then they 
both died without iſſue z whereupon the appellant 

filed their bill in Chancery againſt the fu in 
truſtee and deviſee of Sir R. C., to have a — 
ance of the eſtate to them aid theit heirs, on pij . 
| ment of 4000/7. according to the proviſo; but L 
Somers diſmiſſed their bill, under à pretence thit 
this proviſo tended to a perpetuity. But the Lords, 
after hearing the judges, reverſed the decree of di 
| miſſion, and afterwards it was added to the decretd 
(a)] Prec. in Ch, 206, order (a), that on payment of 40001. to the deviſa 
of Sir R. C., the appellants, as heirs of Pznel! 

ſhould be let into poſſeſſion. | 


n _ —— — of the fatt of the appeal * 
” 8 cauſe being ſo contradiftery, ſome reporters 
—— = — - = that the — TaneR was — others thi 
35 E. 10g. 136. - the matter wits ended by compromiſe, and fone i 
ſpeaking of any appeal at all, the compiler has bet 
Rated the roſe from the Lord? Journals, 16 we. 2. 
236, 237, 238. 240, 241. 


Fide 1 Eq. Abr. 110. pl. 10. The caſe was this -The a pellant Elizabeth vu 

22 Mod. 333, Holt. 230 e, daughter and heir of George — Willoughby, an 

en b 367187. niece and ſole heir of Jobn Carey. Carey took ti 

300. Com. 726. 3 Ak. 304. young lady, being an infant and an orphan, 100 

brought her up as his on; fearing, however, 

ſhe might marry a papiſt, he contracted _— 
| ui 


. 
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for 
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none 


(3. Stritt, and who may take Advantage. 


| a proteſtant, to marry her to his ſon : 
Gn infants, Carey fought to oblige 
his niece” to marry the young lord, and there- 
fore by his will he deviſed bis eſtate to truſtees 
for his niece (ia caſe within three years after his 
death fbe married Lord G.) for her life, remain- 
der to her ſons by Lord G.-in tail male, and in 
default of iſſue, or in caſe the ſaid marriage ſhould 
not take effe within the three years, remainder to 
Lord Falkland for life, remainder to his fons in tail 
male ſucceſſively, remaiaders over; and teſtator ap- 
the pointet three executors. Ten days after by a 
codicil teſtator declared, that if ſuch marriage took 
effe& within the ages of conſent *, it ſhould: be as 


2.3 7-3 3 + 


IS 


N 


men, Lord G.'s aunt, and died, leaving his niece 

about 12 years old, and Lord G. ſomewhat younger. 

Immediately upon teſtator's death his nicce went to 

Lady V., and in December 1685, by her truſtees, 

ſhe filed a bill to have Lady . appointed her 

guardian and for a maintenance, and Lady . 
the truſt accordingly. 

On 26 December 168 5 the appellant Elizabeth, in 
anſwer to a propoſition of marriage ſent her 
Lord G.'s declared under her hand thus: 
« I will marry Lord G. as ſoon as ever he comes 
* to his age of conſent, or at any time before, by 
* the advice of my friends and relations; and I do 


ZEIESZESS wakook 


f declare I will marry no other perſon whatfo- 
-retd “ ever.“ . 

-viſce On 23 February 1635 the appellant Elizabeth 
les, WY fled another bill, tating her uncte's will, declaring 


2 


her readineſs to marry Lord G., and praying that 
the truſts of the will might in all things be per- 
1 thy formed. 

leging a Moy 1686 Lady V. delivered up the appel- 
+ tht ant Elizabeth to the court, refuſing to be any 
7 ul 

7 bet 


longer her guardian, and the court placed her 
under the care of her grandmother Mrs. Finnis. 
296 in May 1687, juſt before Lord G.'s age of con- 
ent, Elizabeth's friends ſent ſome propoſals to 
Lord G. “s guardians for ſome maintenance for her 
2 of her own eſtate till they ſhould cohabit, Lord 
- being young and about to travel, which pro- 
jolals were rejected, and thereupon in Fuly 1687 
, ad be Ws 
= | plication was made to the court, when Feffries C. 
red fuch propoſals reaſonable, aud, that no 
2 Vol. II. 0 - perſon 


Sj, e. the male at 14, and tha 
none, unleſs afterwards ratified. Teſtator then 2 12, as faid per L 
committed the education of his niece to Lady Wiſe ITS 


SE 
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not 
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ſhould order the truſtees to convey the eſtate in , lin ten 
queſtion to the uſe of E/izabeth for life, remainder 2 eſtate was gone — 
to her ſons by Bertie in tail male, remainder over g an ot 
28 in the will provided, in caſe ſhe had married r 

Lord G. * | . - 

The reſpondent inſiſted it was immaterial by jt» Peiendant Milzabeth canner 
whom the marriage with Lord G. was prevented, de performed the condition 
for by the expreſs proviſo of the will, it the mar- 4 — had but an 8 
riage did not take effect, the eſtate was to go over 5 Led Calf; and fte cn 
to Lord Falkland. And that no man can tell what not have a greater eſtate by not 


will to make, or how to ſettle his eſtate by his laſt Performing the condicion, —le 
ſolemn act, if a will adviſedly made, plain in ex- S 


preſſion and duly executed, ſhould be ſubverted by will by marrying a proteſtant 


ſurmiſe or conſtruQion contrary to the expreſs de- ua in quality and eſtate to Lord 
claration of the teſtator; and that in ſuch caſe not — + ed, 1g tht wa N. — 


only the preſent Lord Fallland but all deviſees of for which was cited Bamfld and 
eſtates would thereafter- be precarious in the expo- . 7 
ſition of wills, be they never fo plain or ſo fully Jews beekede. N Tech fad, 
The Lords, after hearing counſel on both ſides, *2 be <lieved againft a forfeiture, 


adjourned the debate, and ſummoned all the judges 27,2 the fals e the 


to attend ; when after again hearing counſel, a will was made in derogation of 


queſtion was propoſed, Whether the appellants — eh, „ N Aur ©% Ln — 
ſhould have any relief? which was reſolved in the and Lud Guildford to marry, for 
affirmative, (ſome Lords proteſting). Then it was he leaves them at liberty 1 if 
moved that Mrs. Bertie might enjoy the eſtate for bo Ts hr CONT 
liſez and reſolved, that that was the relief the ho of his name and blood x 
Houſe would give the appellants. Ordered there- there was no latitude for the niece 


fore, that the truſtees ſhould execute conveyances e other man. A — 


whereby all the teſtator's eſtates ſhould be aſſured was it capable of an equivalent 
to Mrs. Bertie for life, remainder to Lord Falkland to anſwer the teſtator's will, nor 


and the heirs male of his body, remainder to the 1 = 


right heirs of teſtator for ever; and that there ſhould Fa/tland to be the ſame perſons. 


not be any account of profits for the time paſt, and Alz Holt concurred, 
that teſtator's goods ſhould. go and remain accord- ifa, and thought that all the 


0 to his will; and that ſo much of the order of parol proof, as to what the teſta- 


diſmiſſon of the re. bill in equity, and of bor Þad declared or intended, was 


the decree on behalf of Lord Falkland, as was con- WER _ May cer — 


trary to or inconſiſtent with this judgment of the will (a). Ll leeddhlp fold, & . 
0 woul ve been fo re 

Lords, be reverſed, ſtatute of frauds, even upon the 
atute of wills; for if a man's laſt will is ſufficient to repeal all former wills, it ought to control all 
parol declarations. Lord Holt ſaid, the condition in this caſe was plainly precedent. In caſes of 
condition ſubſequent, that are to d feat an eſtate, thoſe are not favored in law; and if the condition 
becomes impoſſible by the act of God, the eſtate ſhall not be defeated or forfeited, and a court of equity 
may relieve to prevent the deveſting an eſtate, but cannot relieve to give an eſtate that never veſted (5). 
The caſe of Fry and Porter (1 Mod. 300. 1 Eq. Abr. 332. pl. 9.) is much ſtronger and more ue 

or 


) Vide ſupra. 
% A leafs for life, upon condition that if the leſſee marry without licence the eſſor may enter; 
2 prod limitations 3 Roll, Abt. 418. 
2 
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for relief; the condition there being to be performed by an infant, who” ha nd notice of the cn 
in che will. In Earl of Montague. v. Bari of Bath, (2 Freem. 122.) the Duke of A by 
reſerved a power of revocation in his ſettlement, yet baving tied hitoſelf to (tvict terms, the cduct wail 
dot relieve, though by his will he ſolemnly erpreſſed his intention and. reſolution to revoke, for th 
terms were not complied with; and if the owner of an eftate is tb be bound by the tid condition 
he has impoſed upon himſelf, much more ſhould thoſe be bound who claim under him. Tboſ town 
an eſtate is given upon condition muſt land obliged to the pr fotmance of che condition upon which i 
Is given. Lord Holt further obſerved, that had the condition become impoſſible, even by the d o 
God, as in cafe Lord Guildford bad died within the three years, he thought the eſtate could never hay 
ariſen, much leſs was there any ground to relieve in the preſent caſe on the will, His lordſhiy add, 
the refſtator's intention was expreſs that his niece ſhould not have the eſtate unleſs the 1age don 
effect, and his declaration'by codicil put it beyond a doubt. Where the words of a will are doubt 
or anibiguous, no ſtrained conſtruction ought to work the diſheriſon of an heir who is favored in ly; 
but where there is no doubt or ambiguity, the plea of heirſhip muſt not control a plain and ene vil 
And his lordſhip ſaid, it was as vain to talk of an equivalent: the marriage with Mr. Bertie (who wa, 
zger to teſtator) wis ho more an equivalent than it was a performance of the condition: it would u 
ed to maintain, that where an eſlate is given to a woman upon condition that ſhe marry one man, l. 
has performed that condition by marrying another. His lordſhip concluded by obferving, that if it wa 
« role in equity that eflates ought to go according to the wiil of the deceaſed, he muſt adviſe de 
— . — of the bill; but if equity can alter wills, it may be proper to relieve the plaintiff in te 
2 | 


Tord Chanciller Somers concurred with the two chief juſtices, The condition he ſaid was plan 
Precedent, for by the will three year profits after teſtator's death weie to be applied to pay debts, b 
that nothing in the mean time deſcended or veſted : there was no ground to maintain that this conditia 
thould be deemed ſubſequent, or to veſt ap eſtate, for there could not be ſtricter words to maks 1 
condition precedent. The teſtator's intention was plain, that his niece ſhould take nothing as her, 
unleſs there ſhould be a failure of the iſſue male 222 but if his niece married Lord * 
"then ſde ſhou'd be preferred before Lord Falkland and the reſt of his name and blood, and ot 
otherwiſe ; for if his niece has married Lord Guildford, and hat died without itſue male by him, neithe 
Ber daughters nor her ſons by any after taken huſband could have derived any eſtate under the wil 
As to its being a hard limitation, and the caſe of a truſt, there was greater latitude (his lordſbip ſd) 
in equity to correct the rigor of a deviſe ; but it were better that an eſtate Mould be carried from tle 
helr by a hard diſpoſition than that the courts ſhould take upon them to vary the intention of 2 teſtatr, 
As to the plea of infancy in this caſe, Lord Chancellor ſaid, infants are aiweys favored, and the kia 
as pater patriæ has the care of them: they have divers privileges; but where an eſtate is given to u 
infant, upon a condition which he can perform, he muſt do it, and it was fo held in Fry v. Porte, 
The caſe of Popham and Bamſield has no reſemblance, for here is no equivalent: the nature of the 
preſent condition is not in point of value, but on a collateral act to be done : on the whole matter, L it wa 
Chancellor ſaid, Mrs. Bertie had no pretence to claim the fee in the lands in queſtion 3 the ought not 
profit by diſobeying, nor to take a greater ettate by not performing the condition than ſhe could han 
done by performing it; nor can her claim of alike eſtate to her and her ifſue by My. Bertie be maintaineh 
woleſs Afr. Bertie could become the Lord Guilſford. Laftly, as the condition was the performance of 1 
collateral act, and did not lie in compenſation, Lord Chancellor could not ſee a juſt ground for a C 
in equity, or to give Mrs. Hertie even an eſtate for life, unleſs the remainder-man had uſed 1 
eonirivance to prevent the marriage. Lord Chanrellor diſmiſſed the bill of Myr. and Mrs. Bertie, ud 
directed the truſtees to convey to Lord Falkland, &c. according to the truſt. 2 Vern. 335345 
A to that claſs of caſes where deviſes are g vn upon condition to marry with conſent, in what inſtance 
they are limited ever ard amount to a fo feiturc, or where they are conſidered only in terrorem, vide ob death 
tit, MAAA 1A, Y:ſtraint; on, 


M. 1698, cor. Somers, C. 6. A man having iſſue a ſon by the firſt vente, N conk: 
Hooley'v. arp Vern. 359+ and two ſons and fix daughters by a ſecond wils „ Berk 
Ef. Abr. a6. fi 5. fettles his eſtate in queſtion on his eldeſt ſon by bi 
ſecond wife in tail male, remainder to his ſecon 

ſon by his ſecond wife, and the heirs male of h 

body; and in default of ſuch iſſue, to the ſon i 13 : 

the firſt wife : Provided if both his ſons by ti ; 

ſecond wife died without iſſue male, ſo that d ber a 

eſtate came to the eldeſt ſon, that then his ell ! 

ſon or his heirs ſhould, within four months after tht 


eſtate came to him or them, pay 1000 J. to his daug 
tets 


IEEE 


lf > 


ters; or in default, the truſtees therein named to | 
enter and raiſe it. The Ton by the ſecond wife 
entered and ſuffered a recovery of one moiety of the 
lands, and died without ifſue; and the other ſon by 
the ſecond wife died alſo without iſſue, by which one 
moiety of the land came to the heir of the eldeſt 
ſon by the firſt wife. The moiety thus deſcended 
was decreed liable to the whole ſum of 1000 ., 
although it was objected that the eſtate never came 
to the eldeſt ſon 3 and though a moiety came to 
his heirs, yet as ſo great a benefit did not accrue ta 
him as was intended, he ſhould be only anſwerable 
1 | 
7. Legacies were given by a will to A., B., C., H. 2704, cor. Wright, C. 8. 
and D., upon condition that as they came to age , g s 
they ſhould releaſe all claims to the teſtator's eſtate. 6 
This condition mult be taken diſtributiuely, and 


ſuch only as refuſe to releaſe ſhall forfeit cheir 0 
legacies. ; 

8. J. S. ſeiſed in fee of ſome lands in 7 M. 1718, cor, Parker, C. 
and of others in reverhon after the death of A., and e OT 
having a ſon and daughter, deviſed the lands in 7" es — * 
poſſeſſion to his wife for life, and after her death 2. Abr. 208, fl. 1. 
and the death of the leſſee for life of the other at 


lands, he deviſed theſe reſpeCtive premiſes to his .__ cb. tee gt ops 


ſon and his heirs, upon condition, that the ſon ſhould, the appeal to the Ld. Chancellor. 
within a year after the death of B., (after whoſe life 
it was ſaid, but not proved,) that the teſtator had other a | 
Th in * (a), pay 10001. to the . * n is an Ä 
8. wirb a proviſo that upon non-payment the daugh- an i denencta” one too, 8 
ter might enter. 5 lied, and a — after her death b dried — N. 
the daughter marrying, brought a bill for ſale of Was. 479. 
this reverſion, in order to raiſe the 1000 J. portion, 
and the intereſt from the end of the year of B. s Vue Staniforth v. Staniforth, 
death. * Maſter of the Rolls decreed the portion to 2 Ven — 2 = — 
be raiſed by Cale, unleſs the ſon ſhould pray it . 2 755. 15. 
might be done by mortgage, which decree was Wms. 448. 10 Mod. 433. 
confirmed by Ladd iPartes.. Rereſby v. Newland, 2 P. Wag 
, 93- 2 Bro. P.C. 487. Broome 
„. Berkeley, 2 P. Was. 484. Evelyn v. Evelyn, 2 P. Wms. 659. Hebblethwaite v. Cartwright, 


Er temp. Tad. 31. Okeden v. Okeden, 1 Atk. 549, Hall v. Carter, 2 Ack. 354 Lyon v. 
Chandos, 3 Alk. 416. * 


9. A. had iſſue three ſons: B. his eldeſt, who P. 1719, = _— 


died in his lifetime, leaving a daughter, and C. and . 
D. A. deviſed lands to his wife — like, and after _ Ls ane. 


her death to D. and his heirs, provided that if C. 1 Eg. Abr. 106. pl. 6, 
bould within three months after the death of the 10 Med. 419. 2 dra. ag. 
, O 3 as wife 


6 | Condition. 1 


ders, 30g. 327. zu edit. C, and his heirs. C, died in the lifetime of the 
Nin) At this day In dag mn Wife, Decreed, that the heir of C. ſhal tk 
be limited over to a third perſon advantage of this condition, and not the right hein 
hn the anc of + fem of the tltato le. 
— M in point of time; and though there have been words found out to fave in appraru 
the maxims of the common law; yet in effect and in truth the _ and advantage of th 
condition is paſſed over to a third perſon, notwithſtanding the maxim of law, that a ftranger cannot uu 
advantage of a condition (5). Dick. per Lord Parker in S. C. | 

(b) Nee; In Harvey v. Aſton, 1 Atk. 377+ Lord Chief Juſtice Willes was of opinion, that if | 
ranger impoſed a condition it was as ftrong as if a father had impoſed it, and that the law was nt 
founded on the conſideration of the perſon giving, but on the thing given z the rule being cujus of dn 
d of diſpenere, 0 Yot 

Vide Spring v. "Ceſar, 1 Jo. - S. C. Lord Parker pronounced this decree a 

89. Winch. 103. 116. 118. Lit. ſect. 334, 5, 6, & 7. Co. Lit. 205 65 & 1, 


e at and fi, that ekt condition was ot ini 


caſe, 1 Co. 94. neſs of law deviſeable, yet ſince the ſtatute of uſt 
8 the deviſee may take benefit of it by an equitabi 
conſtruction of the ſtatute, and that b. might har 
releaſed or extinguiſhed this condition, 
$ Mar, 1947, cor. M. R. 10. None but the heir at law can take ad 
ey v. Cor, of a condition. 


2 Eg. Abr. 549. pl. 29. 35 5 7 : * * 
Mich. 2747, cor. Hardw. C. 11. „H. i ve 100 J. to his da 

v. Stilling fleet, Frances, and 4 2. h——_—_ two other daughter; 

Ss and then deviſed his land in truſt for a term 

99 years, with a power to raiſe a leſs term upon 

truſt, that if his wife ſhould within four years py 

off the 550/. then he gave the lands to her for lit, 

and after her death to V. H. his ſon and his hein 

male and female; and for want of ſuch iſſue, u 

him and his heirs for ever. The wife did not pay 

the money; but the eſtate was afterwards {old 

under a decree of the court, and the 550/. wa 

then paid off, and the reſidue applied according u 

that deeree. Upon a bill by teſtator's grandlo, 

as heir at law, for a reverſion of the inheritance 

after 99 years' term, and for an account of timbe 

cut down, c. and for an aſſignment of the tem 

againſt the deviſee of the purchaſer, no fine having 

been levied, and the purchaſer having notice of tis 

eſtate tail; it was inſiſted for the heir at law tht 

this was not ſuch a precedent condition with reſp 

to the eſtate tail as muſt be performed by the tt 

nant in tail before he could be entitled, but at mob 

a charge only upon the eſtate ; and that it was tt 

pretended by the defendant that any fine was 

; vied or recovery ſuffered, but only a covenant! 

leyy a fine; and that no covenant by a tenant's 
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tail would bind the iſſue in tail. Per Lord Chan- 
f the cellor—The teſtator plainly declared his intention 
- take to diſpoſe of his whole eſtate at all events, after 
bein which he gave 5504. to be paid out of his lands, 
and then appointed the manner of raiſing it, and 
faid, if his wife ſhonld pay the 5 50/7. within four 
after his deceaſe, then he gave her an eſtate 
for life out of the inheritance. If it be a condition, 
471 it is inſiſted it is annexed to the term for 99 years, 
1 1 and that teſtator intended to give his wife an eſtate 
os in the term ; but Lord Chancellor thought it could 
not be ſo conſtrued contrary to the words, for 
* though aukwardly expreſſed, the teſtator meant to 
| #\ carve an eſtate for life out of the inheritance, and 
* not out of the term. His lordfhip ſaid, the queſtion 
5 here was, Whether the words of payment amounted 
— to a condition or a limitation, and whether a con- 
dition precedent or ſubſequent? Lord Chancellor 
faid, a condition ſubſequent could not be created; 
tage ſor the heir at law to whom an eſtate was after 
given, muſt be the perſon to enter and defeat the 
condition, becauſe an eſtate of freehold cannot 
hter ceaſe without an entry for a breach of the condition, 
ers; and there has been no entry in this caſe. It would 
n of deſtroy the whole intention of the will, which 
o. could not at all ſerve the plaintiff. And his lord- 
pay ſip ſaid, it could not be a condition precedent, for 
if there is a breach, nobody can take advantage of 
it but the heir at law; a deviſee cannot, and ſuch 
a conſtruction would defeat the eſtate tail (a), (=) 1 Fearne's Cont. Remaig» 
Wherever there is. a limitation with remainders 9% 496+ & ſeq, gh edit, 
over made in the words of a condition, which 


wa would be conſtrued as a condition if they could 

1 take effect, it ought to be conſtrued as a limitation 

ſon, if they cannot. Lord Chancellor thought this was 

nce a conditional limitation in the wife taking place as 

be an executory deviſe; for it could not be a contin- 

em gent remainder, as that could never depend upon 

ing an eſtate for years, but muſt have a freehold to 

the ſupport. it. And although this was an executory 8 

he deviſe to the wife which never took effect, yet te 

x2 eſtate tail to the ſon was well limited and took 8 

* place (50). This being an executory deviſe, the (5) The principle, that a re- 
ai freehold deſcended to the fon as heir at law to the Muinder over till mate, eek 


nexed to the preceding eſtate, and on which the remainder is limited, ſhould never ariſe or be performed, 

13 recognized by many caſes. Scatterwood v. Edge, Salk. 229. Jones v. Weſtcomb, 1 Eq. Abr. 245. 

| Hopkins v. Hopkins, Ca. temp. Talb. 44. Andrews v. Fulham, 2 Stra. 1092.” 1 Veſ. 421. 1 Will. 107. 

3 Burr, 1624. Gultiver v. Wickett, 1 Wil. 105. 2 Stra. 1093. 1 Veſ.qz1. Wig v. Wig, 1 Ack. 382. 

Fonnereau v. Fonnereau, 3 Atk. 315, Avelyny, Ward, 1 Veſ. 420. Bradford v Foley, Doug). 63. 

Statham v. Bell, Cowp. 40. Horton v. Whitaker, 1 T. Rep. B. R. 346. Doo 1, Brabant, 3 Bro. Ch, 
Jo 


04 te ſtator, 


god C— N Condition. 9 91 
teſtator, till the four years were elapſed, er hy 
wife had performed the condition, as part of the 

(a) Sic Pay's caſe, Cro. Elis. inheritance undiſpoſed of (a), and where an eſta: 

— Gore v. Gore, 2 1 veſts by deſcent, it can never deveſt again. Lan 

emp. Tab. 4. Wie v. Wi, Chancellor ſaid, a furrender of the term woulda 

7 Ak. 382, Trevanion v. be proper, becauſe it is not merely in nature of 

— | 8 _ 430+ —.— ſecuricy, but an abſolute power in the truſtees i 

Newport, 3 — 476, fell the eſtate for raiſing daughtery' portion, 

His lordſhip further thought the fon had a goo 

eſtate tail in the inheritance expectant on the & 

termination of the 9g years, and decreed a perpetu 
injunction to ſtay waſte, and the title deeds of the 

—— 's inheritance to be ſecured for his beneſi 

o colts on either ſide." . 


4 Nor. 2738, cor. M.R, 12, A condition will bind the heir, if the deri 
Miles v. Leigh, 1 Ath. 575+ fo takes effect as that he muſt claim under the u. 
60 Fide ; ceſtor, as much as if the anceſtor himſelf had tam 

1952 129. TI — in poſſeſſion (5). 


2 July 173g, cor. Hardw.C, 13. C. V. deviſed lands to his ſecond fot 
Wig. Wig, 3 4th 332. Thomas, upon condition that Thomas or his hein 
| ſhould pay to C. W's grandchildren (the children 
of the ſaid Thomas) gol., to be equally ary 

among them; and on default e payment a 
entry ** 4.75 Tha died in the I 
lifetime: the ſon of the eldeſt ſon of the teſtator 
entered on the lands as heir at law, and fold then, 
Held the legacy to the children of Thomas the 
teſtator's ſecond ſon was a GI . A. 

"Py the lands in the hands of the purchaſer; an 
405, Ge v. Hem, 1 Vet 1g. they were entitled to be ſatisfied for the ſame wi 
161. intereſt (c). FIT 
Defendants infiſted that the condition in thy 
caſe was only annexed to the eftate of Thema, 
and that as his eſtate did not take effect, it vn 
; void, But Lord Chancellor ſaid, this was not 3 
| mere condition but a conditional limitation, there 
being an expreſs limitation over to the legatees i 
caſe of non-payment, who were to enter and hol 
(4) Emes v. Hancock, 2 Atk; in nature of tenants by legit d); and there 1 
507.559.) Sherman v. Collins, many nice diſtinctions on theſe conditions ariliy 
3 by wills. 
A. deviſes lands to B. on condition to pay G1 
ſum of money, and no clauſe of entry on deta 
| of payment, The legatee at law has no lien 
(% Shep. Touchft. 137. 146. the Jands; but the heir of teſtator ſhall enter an 
(.f ) Avelyn v. Ward, Wer take advantage of the breach of the condition (9) 
Bong, 7. Swans, and yet in equity the heir ſhall be conſidered ou 
x Ch. Rep. 161. as a truſtee for the legatee (7). Aug 
7 


"I, 
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4 
| A man by will may make an equitable as well 
= 3 tel eſtate; and equity will 
eſtate maintai in it againſt zbe beir at lat. 
14. 4, gave his wife the whole ſurplus of his 6 Aug. 1745, cor. Hard, C. 


eſtate; but if ſhe married again, then ſhe was to Ln v. Evans, 3 Ath. 260. 


of . Ve Vide Chancy v. Fenhoul 

leliver up half to bis brother and his heirs. Upon a vec 265. Biteker v. Allie 
— a bill brought to diſcover whether ſhe was hernias tony, 3 Ack. _. "OM 
gool in, ſhe demurred to the diſcovery, as it would 
ek ſubje& her to a forfeiture.” Lord Chancellor 
our This being a conditional limitation over an eſtate, 
f the ſhe muſt ſhew ſhe has performed the condition. 
nell Demurrer was over- ruled. ü ; 

15. Teſtator in 1738 gave a legacy, le 6 Nov. 1747, cor. Hardw. C. 

erk oat of his real eſtate i : 4 after the 4 Hodgſon v. Rawſon, 1 Veſ. 44. 46. 
e . , and he charged his lands therewith accordingly. 
tak After teſtator's death A. entered and poſſeſſed the 


real eſtate and died in 1744. The 1 ſurvived 
A. one month, and his executors brought their 
bill for the legacy againſt the deviſee of the real 
eſtate, who was not teſtator's heir at law. Per 
Lird Chancellor —As a condition or contingent 
legacy, the executors may have the benefit of it (a) (4) N Anon. 1 Salk. 170. 


uſe bf to the rules of law in caſes of heirs, 

art: where the heir, though not named, may take 

ſtator advantage of a condition annexed to a real eſtate. | 

then, In Marks v. Marks (b) there was a condition to (#6) Stra. 129. 1 Eq. Abe. 
5 the gain an eſtate on payment of money in a limited ich. 486 10 Mod. 419. Prec. 


time: the party died before the time, and his heir 
was relieved (c). Thus it ſtands at law with («) a Vent. 347. citedin King 
_ to the 1 With — to the — — nog. ene 
endant, it was a deviſe on a condition of paying; contingent intereg is tranfgghble 
for the deviſee not being heir at law, but a —.— to — AY 
it was a direct condition, not a conditional limit- 
ation (d). Here is a deviſe to a ſtranger, and a (% Willock v. Hammond, 
condition of which teſtator's heir at law muſt take ited in Boraton's caſe, 3 Co. 1g. 
advantage, He may bring an ejectment againſt 2,090 We his; for that was 6 
the deviſee for a breach in not paying, fince at law a 
the benefit of the contingency is tranſmiſſible. 


e 1 Iden the teſtator having expreſsly created a charge 
ribng on the land, it will bind the land in the hands of 
the heir, after his recovering in ejectment, Then 
Gies the alterations in equity, the rule is, that a 
fault  "*gatee dying before the legacy is demandable, it 
en (6 BN fall fink into the eſtate; but here being a plain 
u night at law, and the land recoverable for nan- 
ment, it would be ſtrange to deprive the legatee 
a e, and repugnant that the deviſee ſhould loſe 


his 


(a) Vu Peet = 
ern. 20 as 1 4 9 . 2 . . 

er the legatee's dying in the life of A., 

gacies, whether at the day or 


payable at the day. 
(5) Nu. Lowther v. Condon. 


(e) So decreed in Wilſon v. 
Spencer, 3 P. Wms. 172. 


Cor. Hardw. C. 


Condition. po Gy 


his land for non payment, and yet the legacy itt 
is loſt (a). The teſtator muſt T4 this e hat 


expreſſed it afterwards, where he intended it ſhoull 
defeat the legacy, which not having done here, i 
is an evidence of his not intending it, and it i 
admitted by the defendant that are caſt 
where the iritent will control the general rule ( 
Decreed the legacy in queſtion to be raiſed and 
paid with intereſt at 4 per cent. from a year aft 
the death of A., and the plaintiff to have hy 
colts (c). | Poke 


16. A. deviſed his real eſtate to his brother 
and his heirs, on this expreſs condition, that 
within three months after his deceaſe he ſhoull 
execute and deliver to his truſtee, in full words 
a general releaſe of all demands which he could 
claim on his eſtate. But if his brother ſhould 
neglect to give ſuch releaſe, the ſaid deviſe to hin 
ſhould be null and void ; and in ſuch caſe he deviſed 
it to C. his heirs and aſſigns for ever. 4; 
ſome legacies to his ſiſter; and at the end of hi 
will there was a clauſe, that what was given to 
B. and his ſiſter ſhould be taken in full ſatisfaQion 
of all claims, which they or either of them could 
make on his real and perſonal eſtate; and upon 
this expreſs condition, that the ſiſter, her huſband, 
and B. ſhould, within three months after hu 
deceaſe, execute a general releaſe to his truſtee ot 
repreſentative. B. the firſt deviſee on this con- 
dition, who was teſtator's heir at law, died in his 
lifetime. Per Lord Chancellor The queſtion is 
Whether this deviſe over, and the contingency 
upon which it is given, is to be confidered 351 
ſtrict condition or a conditional limitation? If the 
former, it would be difficult to maintain that the 
ſecond deviſee could have the eſtate but upon: 
ſtrict breach. If the condition had been performes 
or had become impoſſible by the a& of God, tha 
cannot be; but if it be a conditional limitation, the 
conſideration is different; and his lordſhip ſad 
he knew no caſe of a remainder or condition 
limitation over of a real eſtate, whether by way d 
particular eſtate, ſo as to leave a proper remaind! 
or to defeat an abſolute fee before by a conditiond 
limitation; but if the precedent — by 
what means ſoever, is out of the caſe, the ſubls 
quent limitation takes place; and his — 

05 
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thought this muſt be ſo conſtrued, If it be a 
condition ſtric ly, it is ſubſequent, becauſe the 
eſtate would veſt in B., and to be defeated by 
what might happen afterwards. But that is not 
the conſtruction in this caſe, and never is; for if 


upon à condition ſubſequent, the deviſee over 
cannot take advantage of the breach, for the benefit 
thereof is not in the deviſee, but muſt go in privity 
to the heir at law of the 3 who muſt enter 
ſor the breach, not the deviſee, though in ſome 
caſes perhaps the court might make the heir a 
truſtee for the deviſee, Therefore, according to 
Co. Lit. 206. where an eſtate is deviſed, paying a 
ſum of money, and if not paid over to another it 
is 2 conditional limitation to effectuate the deviſe, 
and not a condition. But this caſe is ſtronger, 
becauſe the deviſe is to the heir at law ; who being 
the only perſon to take the advantage, and if he 
ſurvives the teſtator, muſt be ſuppoſed to be in 
poſſeſſion by the deviſe, muſt enter on himſelf, 
This, therefore, muſt be conſtrued a conditional 
limitation, and it ought to take effect notwith- 
ſtanding the words, that if he gave not ſuch releaſe 
it ſhould be null, &c. If it is to be conſtrued as a 
ſtrict condition, What is inſiſted on for the plaintiff ? 
that there muſt be a ſtrict breach or forfeiture in 
fact agreeable to the words, to make the ſubſequent 
eſtate take effect, and that would be the rule: but 
a5 it is a conditional limitation, it comes to the 
queſtion, Whether it is neceſſary every particular 
ſact ſhould take place? or, Whether it is not to be 
conſtrued according to the ſenſe and intent of the 
teſtator ? that if in any event the firſt cannot take 
place, the ſubſequent ſhould ; if ſo, the ſubſtance 
of this was the intent of the teſtator, that if no 
ſuch releaſe was executed, whereby the demand 
againſt his eſtate would exiſt, the eſtate ſhould go 
oyer. Lord Chancellor ſaid, that Jones v. Wyftcombe, 
cor. Harcourt C. (a) was in point, as well as the 
two caſes in B. R. (5), but more ſtrongly the 


of C. B. in Roe v. Wickett (e), and agreeing with 
bis lordſhip's own reſolutions in Fonnereau v. 
Fonnereau (d). Lord Harcourt decreed that the 
land ſhould not deſcend to the heir at law, but go 
to the deviſee over, it not being a ſtrict condition, 
but a conditional limitation. - 


17. Teſtator 


latter, Therefore contra the opinion of the court?“ 
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there is a deviſe to a ſtranger, not the heir at law, 


(a) Prec. in Ch. 316. 1 E. 
Abr. 245. pl. 10. Gilb, Eq. Rep. 
74. 


(5) Andrews v. Fulham, 2 Stra, 
1092. & Cut ver v, Wicket, 
1 Will. 16. 

(e) Cited 1Wilf, x07. 3 Curr, 
16:4. 1 Vel 421. | 


(d) 1 Veſ 118, 


24 Feb, 1797, cor. M. R. 


Holmes v. Cradoch, 


3 Vi jun. 320. 


4 + 
237. © remainder to his daughter B. in tail, remainds 


| Condition.  {, 
17. Teſtator deviſed * to his ſon 4. in til 


&« to his daughter C. in tail, remainder to her in 
4 D. and his heirs, on condition that he pay 10 by 
« elder fifter, plaintif 's mother, 1001. at or ſow 
« after his being poſſeſſed of the eſtates, and ſu 
«© non-payment the eſtate ſhould be to plaintif i 
« mother, &c.” - A., B., and C., and plaintif\ 
mother being all dead, and D. ſeiſed in poſſeſim 
of the remainder in fee, plaintiff, as executor d 
his mother, filed his bill to have the 1001. niſel 
Lord Chancellor ſaid, this was a very plain cal, 
1ſt, It could not be intended as a mere perſon 
legacy to plaintiff's mother, for it was not li 

ſhe ſhould live till the remainder veſted in D, 
which would be after two eſtates tail. In nay 
caſes money has been directed to be raiſed where 
it was likely the legatee would die before the even 
happened. 2dly, It is a conditional limitatia, 
and there is a legal remedy for raiſing the mone, 
It is a condiggan ſubſequent, as all condition 
turned into limitations are. It is to be raiſed aſter 
D. comes into poſſeſſion. The only doubt is fron 
the deviſe over being limited to the mother without 
ſaying her executors. It is agreeable to law thatit 
ſhould extend to her executors, and teſlator vn 
writing what would be law, but he left off wit 
an et cetera. 


- * 


18. It has been determined that conditional 
limitations ſhall never be extended beyond what 
abſolutely neceſſary from the context of a will 
and ſhall not be ſuppoſed to govern any diſpoſition 
except that upon which they may naturally be 
ſuppoſed to attach. Therefore, if a teſtator ſays 
in his will, that if his wife ſhall be enſient at hu 
death, and a ſon ſhall be born, he gives it to th 
ſon, and after his death over, the condition ha 
been conſtrued only introductory of the gift i 
that ſon if born, and not to govern the linutatio 
over. | 


As to the breach of a condition precedent u 
ſubſequent, ſee pf, ſec. 5. : 
As to the nature of the contingency, on which 
a remainder may be limited, ſee Executi 

Deviſe=Limitaticn — Remainder, 


<>» 
<2 
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oi 

11. 1 

. 4. in what Caſes the Court will 

lam require the Performance of a Con- 

d in dition, either expreſsly or Cy pres 

= What Circumftances. will induce the 

wh Court to diſpenſe with a Condition, 

or 0 and what is ſuch a Performance. of a 

uſed Condition as will protect againſt a 

- Forfeiture. RES EY 

le ;. A man deviſed to each of his daughters p. 1691, cor. Lds. Comes, 
a0 4. payable at 25; but if either of them £4: 's caſe, 2 Vent. 365. 


married before 16, or if the marriage was without Fg. > p 2 Vern. 
& 


the confent of their mother and truſtees, _ they 27 8. 2 pants 22 
ſhould loſe 10,000 J. of the _ n, which ſhould / where it the fa- 
go to his other children. One of thera married — = eter bo nn 
before 16; and, although it was with the conſent five it was had; and * the 
of all the parties, yet the court held that both Peeree e contrany'; tor it was: 
the terms of the condition ought to have been — —_ Leng loc 
obſerved. ; — agrees with Skin. Rep. 
e 285. 
2. Teſtator Henry Rogers in May 1672 deviſed 18 Jan. 1697, Dom. Proc. 
is eſtate to Warwick Bampfield eſquire and others, Bam $1, 7 v. Popham, 
for paymeat of his debts, and deviſed the ſurplus 5. * 
of his eſtate v to Alexander Popham for life, remain-D it appeers by Mr. Vernon's 
der to all his ſons in tail male, upon this expreſi con- — of — caſe, that Mr. 
dition, that if Alexander /bould die without iſue male, t of! —_ of the annual 
ar, if Sir Francis (Alexander's father) ſhould not in 
u lifetime ſettle two parts in three of the ęſtate which 


SEE III III 


ſto was ſettled on Sir Francis in marriage on ſaid Alex- 

J ander and his heirs male, then in default of ſuch ſettle- 

r (ay ut teflator deviſed part of his eflate to Warwick This willis ſtated more at large 
= Bampfield and his heirs, and the reſidue to others, all non f. c. 3. 


1 near of kin to teftator as Alexander was. And 

hough no ſuch ſettlement executed, though re- 

veſted and ſued in Chancery to do fo, yet Alex- 

Yr after his ſather's death brought a bill in 

hancery (a) to be decreed the eſtate deviſed, and (a) 13 Nov. 1682, S. C. e- 
or an account of the profits, ſuggeſting that his P Vers. 79. 

ther had ſettled an equivalent on him; and on the 

tearing of that cauſe, the court decreed an inquiry 

the Maſter, whether ſuch equivalent was ſettled 

r not, and further directed the truſtees to account 

ith Alexander for the proſits (b). (5) Mr. Vernon, in his report 


of this caſe, ſays, that Sir Fran- 
| Popham in his lifetime, in order to entitle his ſon to Mr. Rogers" deviſe, made a ſetilement 
"us eltate with power of revccation, and that the truſtees exhibited a bi] ag-inſt Sir Francis to 
dee lia; to make 2 le tlemen: accorcing to Mr, T wi, which gic Talis ſobuitted — 
| aniwer 


EE 
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anſwer to do in ſuch manner as the court ſhould direct; but before any thing further was done in de 
cauſe Sir Francis died, having by will deviſed all his lands, being 60co /. fr ann, Charged only with 
debts to the amount of 30,0c0/. to his ſon Alexander for life, remainder to his firſt, &c. ſon in tall. It 
was objected in the cauſe, that Alexander was by his father's will-made tenant for life only, whereas by 
the condition he was to have had a greater eſtate ; but Lord Chancellor conceived that was well 

and better anſwered Mr. Rogers intent than if the condition had been literally performed ; and his log. 
ſhip declared, that if the ſubſtance of the condition in this caſe was performed, it would be ſufficient; 
but as to the quantity of the eſtate left to Alexander by his father, if that ſhould prove deficlent in ralue, 
it might make a new caſe; and therefore his lordſhip ordered the Matter to examine into the ve of 
the eſtate deviſed, and the amount of the debts charged thereon, and to report whether there would 
remain to Alexander full two-thirds of the eſtate fertled on Sir Francis in marriage. 1 rg, j, 


"OM In 1685 Bampfield appealed to the Lords from 
„ This caſe was different from Lord Nottingham's decree * in 1682, complaining 
the ordinary proceedings of ap- that ſuch account was decreed to Popham before it 
pede in [+ 17 pan Yo — appeared that ſuch an equivalent wa? ſettled, 
as 1 Popham anſwered this appeal. Parliament wa 
reviſal brought by the petitioners then prorogued, and no other parliament was held 
3 _— ; _ till 1689, notwithſtanding which (c) e 
1 1ſt Fuly 1686 made his report, that the deviſe of 
22 Lend Choncellor fad, « The Sir ' 10 Army — — hs cady motekin 
— ye Late apo tenant for life) _ an —— = 2 
tins che aopeal.”” Vide report was excepted to, but on. 7th Dec 1686 
2 * — — on 29th February 1687, on 
Bampfeeld's petition, ſtating that the manner and 
quality of the ſettlement was not certified by the 
Maſter, purſuant to an order of the 3d Fuly 1683, 
the court diſcharged that order. 

The cauſe upon the appeal was heard iſt Juh 
1689, and the appeal was diſmiſſed notwithſtand- 
ing the Maſter's report, and that the ſubſequent 

roceedings in Chancery could not be in judgment 
fore the Lords on that appeal, yet Popham infiſted 
that the petitioners were concluded from contro- 
verting the ſuppoſed equivalent, or examining into 
the particulars thereof. 

On 18th July 1693 Bampfield filed a bill in 
Chancery to review and reverſe the proceedings 
had in that court ſubſequent to the appeal, and 
aſſigned divers errors, and Popham on 29th Jul 
1693 obtained an order to diſmiſs the bill of review 
with exemplary coſts, unleſs cauſe in Michoeima 
term following, ſuggeſting that the matters aſſigned 
for error had been ſettled by the Lords; and on 
27th October 1693, on Bampfield ſhewing cauſe 
againſt that order, it ſully appeared that the errors 
ſo aſſigned never had or could be in judgment be- 
fore the Lords. Yet 

In December 1693 Pepham petitioned the Lords 

ſuggeſting that Chancery had proceeded to examine 
and reverſe a decrce ſettled by the Lords, nd 


would thereby draw theit lordſhips into examiuone 


\ 
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in Chancery, whereupon a committee was appointed 


7 wh toconſider of the cauſe and proceedings, and report 
— what was fit to be done; and on 3d January 1693 
nough, the committee reported that there did not appear 
— any proceedings in Chancery on the matters deter- 
; 4 . % 
Wales, mined by the Lords, to which report the Lords 
alve of agreed. Popham then pleaded theſe proceedings, 
— and Bampfield replied, and then Bampfield died, 
» luring previouſly conveyed his eſtate to petitioners 
from the truſtees, firlt, for payment of his debts and lega- 
ning cies, and afterwards for petitioner Sir C. VW. Bamp- 
re it and his iſſue male, remainder to petitioner 
ttled. 7 Bampfield and his iſſue male, and by his will 


confirmed ſuch ſettlement. | 
In P. 1695 petitioners exhibited a bill to review 


er on and revive theſe proceedings. Popham anſwered, 
ſe of and examined witnefles to prove that the report 
him and matters ſubſequent to the appeal were in judg- 
ſter's ment before the Lords, and ſettled by them ; but 
1686 petitioners alleged that they could not have been 
„ on ſo ſettled, and that Popham had inſiſted on the ſame 
' and matter before, which had been ruled againſt him 
the both in Chancery and in the Lords; and petitioners 
683, ſuggeſted, that being but truſtees for infants they 

could not ſafely proceed without the Lords” direc- 
Jah tions, and therefore they prayed leave to proceed 
and- on the bill of review. Popham in his anſwer to 
vent this petition ſtated the marriage of his father Sir 
nent Francis with the niece and heir of Henry Rogers 


the teſtator ; the recovery ſuffered by Sir Francis 
after his lady's death to provide for the debts he 
into had contracted; the fears of the teſtator leſt the 

extravagance of Sir Francis ſhould diſinherit his in- 
lin fant ſon, (the reſpondent,) the will made by him 
ings in conſequence, with the expreſs condition annexed, 
and (as before ſtated,) and the death of the teſtator 
July = the reſpondent Alexander was but three years 


new 

ima; In 1674 the executors of the teſtator Henry Rogers 
ned filed their bill againſt Sir Francis (as before.ſtated) 
on to diſcover if he had made any and what ſettlement 
uſe according to the ſaid condition, to which Sir Fran- 
rors a ſubmitted to make ſuch ſettlement as the court 


be- ſhould direct. Sir Francis ſoon aſter died, and 
made his will as before ſtated, deviſing to his ſon 


rds, the reſpondent more than an equivalent to anſwer 
ine the condition in teſtator's will: but the truſtees 
and inſiſted that ſuch condition was precedent, and that 
lien therefore no eſtate veſted in the reſpondent Alex- 


1 | ander, 


| Condition, $6 
ander, who in 1680 filed his bill to be reliews 
againſt the ſuppoſed breach of this condition, which 
he inſiſted to be ſubſequent and not precedent, ang 


on 13th November 1682 Lord Chancellor Nottinghen 


referred it to the Maſter to inquire and report i WY 
Sir Francis had left his ſon an eſtate equivalent to lo 
the condition, and declared, if fo, he would teen . 
againſt the ſuppoſed breach ; and further 

that the condition was ſubſequent and not prece. 


dent, and further decreed an account of the prof 2 
See 


of teſtator's eſtate, of which the truſtees had been 


(=) Vun. 167. 8. C. 


* 


() See the particulars of the 
Maſter's report in Colles P. C. 6. 


Was no equivalent, there ought to have been no 


in 12 years, and on the 18th May 168; 
the cauſe was heard before North C. S., who affirme 


Lord Nettingham's decree (a), and on 3d Fuly 168 ” 
the court, on Bampfield's application, ordered thut 
the quality and manner of the ſettlement made by di 
Sir Francis on his ſon ſhould be reſerved till ahm fl tb 
the Maſter's report of the equivalent. | 1 
In June 1685 Bampfield appealed, and on 1 8 

June Popham anſwered by guardian, but the Lo- Wil ** 
not having made any order to ſtay the lil 
below, the Maſter on iſt uh 1686 repotted the '» 

ant 


equivalent (5). To this report Bampfield excepted, Wl * 
which exceptions were over-ruled, and the report 2 
was confirmed by Jefferies C. in December 1686. 
The cauſe was finally heard agth February 1681, bet 
when a decree on the foot of all the proceeding WM 8 
was drawn up, ſigned, and enrolled. 
On 1ſt Fuly 1689 the appeal of Bampfield wa 
heard and diſmifſed, and the decree affirmed, and 
afterwards the bill of review and other proceedings 
ſtated in the petition were had, It was argued for 
the reſpondent, that mow to give directions to 
Chancery to proceed below, would be in effeQ to 
unravel and ſet aſide the final judgment of the 
Lords, and that to ſet aſide the report of an equi- 
valent would be to ſet aſide the decree ; for if there 


decree ; and that after ſuch a length of time as 
22 years to re-examine the value of the lands 
they were at the death of Sir Francis, and to un- 
ravel what had been 10 years ſettled in Chancery 
and allowed by the Lords, was a matter dangerous 
in its conſequence, if poſſible to be done; and i 
was further argued, that the petitioners' proceed: 
ings tended to undermine and evade the judgment 
of the Lords, and was againſt their dignity; where: 
fore the reſpondent prayed that the petition might 


be diſmiſſed, and the decree ailirmed, m_ - 
| orgs 
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lords ordered aceordingly, in tegart! the matters 
complained of had been already ſettled by the 
Houſe. BEE 

Mur; THis petition ſeems to have beef intended td feel the 2 of the Houſe - there is evidently 
a yilful confufion beta cen the time of lodging the appeal in 168; and the adjudication in 1689; and 
lo the intermediate time was the report complained of. b 

|t is obſervad'e that in 170m petitioners filed a Bill. in Chancery for an injunRion to reftrain the re- 
ſondent from committing waſte, and for an account of, what timber he had already felled, ſuggefſtirig' 
(which the court held) that by the will Popham was made bare tenant for life, and that he had no idue, 
though it that he was then but 30 years old. An injudftion was granted accordingly.' - See a. 

of this caſe in 1 P. Ws. 3. 2 Vern.-427. 449. Salk. 236. 2 Eq. Abe. 308. pl. 12. 

=o; 10 Allanſor v. Clitherow, 1 Vef. 26. it is (aid that Salkeld's report of — 
Set allo an abſtract of S. C. peſt, tit, Zfate by implication. | ' 


3. 7 _— * deviſed 5 the eldeſt _ M. 1702, cor. Weight, C. 8. 
rovide or his heirs Tool. a-piece to his Smith v. Avery, 
8 at 21 or Grids, One daughter, f A. 26g. pl. f 
dies before 21 unmarried. Afterwatds T. S. buys 
the eſtate ; and thinking it ſubject to the deceaſed 
daughter's portion, (a bill being brought for it,) gave 
z bond to her executor to pay it; and being 
afterwards adviſed that the land would not be 
lable, he brings a bill to be relieved againſt it. 

Held by Lord Keeper, that though by the preſent 
law the land would not be liable to the portion, 
Jt perhaps when the bond was given it might 

ave been otherwiſe : and there being no fraud in 
been the bond, his lordſhip would not relieve 
igain 


4 A. gives a ſpecific legacy to his niece, provided 28 Jm. #704, Dom. Pros. 


fe give no trouble to my executor. Held, that the Led Mbum v. Duke of Hm 


legatee ſhould releaſe all demands upon the teſtator's nn 


eſtate, and then the executor ſhould deliver the 


ce. 
5; Deviſe to A. and the heirs male of her body, T. 1708, B. R. 
upon condition that ſhe intermarry with and have Page v Hayward," 


ae male by one ſurnamed Sezar/e ; and. in default = * 2 


of both conditions, he deviſed over to B. (in the 

ſame manner,) and in default thereof he deviſed to 

C. for 60 years, if he fo long lire, remainder over. 

to the heirs of the body of C. and their iſſue male 

for erer. Adjudged that this is a good eſtate See this caſe more fully in 
tail (n); that the words of condition amoynt to a Pisgot — 176. than 
limitation (6), and that the eſtate of A. or B. does "per — — 

not ceaſe; though ſhe marries one of another (a) Yide Salk. 619. ; 
name (r), for the remainger is in default of both () Fi: — 203. 
conditions; and in the mean time it is limited to Hb 3 
her and the heirs male of her body, and ſhe may Cont. Rem Cviſe, 134- 
ſurvive ſuch huſband, and marry a Searle, and ſo (e) . Randal v. Payne, 
there is a poſſibility as long as ſbe lives. nes 


Var, II. — 1 8 


EE Condition. (4 
| In this caſe the court took a diſtinction between 

2 collateral condition and. a condition that runs 

with the land. If the donor reſerve a rent with x 

condition to re-enter, a recovery will not bar, 

otherwiſe if it be to re-enter for non-payment of 


00 Vd: 4 Burr. 1936. 1 Mod. a ſum in groſs (a). 
58. 111. 2 Lev. 28. 60. 


2 Dec. 1704. Dom. Proe. 6. A warrant was granted for nominating two 
Move & al. v. Croſſe and another, Iives to an eſtate held under the crown, as part of 
uu the dutchy of Cornwall but ſubject to theſe con- 


ditions, viz, provided the eflate be perfected in ſix 
months ou the date of the warrant ; that the warrant 
be inrolled before the auditers of the dutchy ; that the 
fine be firft paid into the hands sf their receiver-general 
or his deputy ; and a certificate of ſuch payment obtained 
under one of their hands and ſeals. Theſe condition 
not being complied with, according to the tri 
letter of the . warrant, it was declared void and 
ordered to be vacated. 


T. 1706, cor. Cowper, C.S. 7. A. gave ſome lottery tickets among her 
Sa & Ur. v., Haughton and ſeryants, on condition if any of them come up a 
| * x : LL. prize of 205, or more they ſhould give one half to 
| her daughter. The ticket given to the foot-bay 

| came up a prize of 1000/, On a bill by the 

- daughter for a moiety of the 1000 J. the court ſaid, 

cujus eft dare ejus eft diſponere, and an infant is to 

be bound by a condition as well as one of full 

age, and may be a truſtee, Decrecd à moiety 


to the daughter accerdingly. 


17 Feb. 1720, Dom. Proe. 8. J. S. founded a leQureſhip, with a ſalary of 
Philips S 3 _ — 8 50 l. per ann. charged upon his lands for the lecturer, 
e : 198. © fo hong as he ſhould attend the charge of diligent praucl- 

a Eg Ar. 199. © 4. ing there once every Sundiy, if he ſhould not otherwiſe, 

. ; - we, be hindered ; and when the leQturethip 
uld be void by death, removal, departure, er 


otherwiſe, the truſtees were to appoint a new 


lecturer. A. was appointed to this leQtureſlip; 

dut ſome time afterwards becoming greatly indebted, 
he withdrew himſelf, and continued abroad ſeveral 
years, Held, that A.'s extravagance was not ſuch 
a neceſſity as could be pleaded in his excuſe; and 
that his ſo withdrawing himſelf was ſuch a departure 
as juſtified the truſtees in appointing a new lec- 
turer, F | 


13 Mar. 2729, Dom. Proc. f 9. A. deviſed his eſtate to his fon in tal 


aa zt remainder to Þ, for life on condition that he tor 
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the name of the teſtator; but if he did not, then pitegib 2 Eq. Abr. 602. 
the eſtate was given over to D. The ſon died f. 33+ S. C. but not 8. P. 
without iſſue. B. performed the condition, and | 

died. Held, that B. having performed the condition, 

D. took no eſtate, but that on the death of B. it 


vent to the heir at law of A, 


10. Deviſe of a legacy to a ſeme, on candition T. 1730, n M. R. 
2 — 


that ſhe marry a man of the name of Barlow. IJ. „ 3. Fm 6s. 
takes upon him the name of Barlow, and the fenie — 12 Bro, 
marries him; this is a performance of the condition, P. C. 194. 


and equity will not decree the huſband to retain 


that name. \ 2 


Nete ; Tn Bro. P. C. the condition is ſtated to b-, that the feme ſhall matry any perſon of the ſur- 
name of N., and if ſhe did not, then the legacy wwas given over to W. The feme married a perſon who 
aſſumed the ſurname of F. ; but the Lords held that that marijage was not ſuch a performance of the 
condition as would entitle the huſband and wife to the legacy. ; 


11. In a ſettlement a term was raiſed for p. 1934 cor. Tathot, C. 


daughters” portions (i. e.) 10,000/. with a pro- _—_— 
viſo, that if the father by deed or will ſhould f. . 220. fl. 6, 
give or leave the /um of 10,000/, to his ſaid 650. pl. 3% 


daughters, it ſhould be a ſatisfaction. The father 

leaves lands to the daughters of the value of 10, oool. \ 

This is no fatisfaftion ; for money and land go _ 
in quite different channels (a), and therefore cannot (a) N, Faftwood v. Vincke» 
be taken in ſatisfaCtion for each other. P. Was. 616. 4 


12. Defendant having been elected one of Doctor p. 1747, cor. Harde. c. 
Raccliffe's travelling fellows, received his ſalary for A- Cen v Dr, Stephens, 
five years, and then, inſtead of travelling beyond i By. A., Lp 17 
ſea for five years more, as the donor's will required, Ses this caſe at large, ante, 
be reſigned on account of his ill health; the truttees Charity. 
accepted his reſignation, and elected another in 
his room, This acceptance of the defendant's 
reſignation was held a ifpenfation of the condition; 
but if the truſtees had tefuſed the defendant's ſur- 
render, and inſiſted upon his complying with the 
terms of the will or refund his ſalary, it would 
have been otherwiſe. 


13: Where a condition has been performed to 30 April 1737, cor. Jekyll, M. R. 
a reaſonable intent, the court has diſpenſed with — al. v often, 
the want of circumſtances (a). It was ſaid, (in gee a fyedial note io this 62's 
Needham v. Vernon, 1 Eg. Abr. 111.) that all con- by Mr. Sanders, 1 Atk. 381. 


ditions in reſtraints of marriage are void by the 34 cult. vide po tir, Marriage, 
5. C. more at large. 


civil law, and that equity only confiders them in (a) ide Dailey v. Deſbourrie, 
terrorem; yet this is rather taken pro confeſſo than 2 Atk, 261, and notes to 3d edit, 
any expreſs determination on that point, and that 

they are not ſo by the common law is eyident from 

the caſe of Fry v. Porter, 1 Mod. 300. The rea- 

The 2 d P 2 ſon 
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TIS Y ſon the court went upon in Semphill v. Bailey, Pra. 
in Ch. $62, was, that the condition was looked 

upon as a looſe inconſiderate expreſſion, and in- 

tended to be by way of caution only, for there way 


no deyiſe over. 1 
16 July 1743, cor. Hardw, C, 14. In this caſe a condition was annexed to z 
'& al. v. Graydim, perſonal legacy, and the excuſe ſet up for non-per. J 
2 40. 620. forming of it was, that defendants had no notice a 
of the condition in the will. Per Lord Chancellor 0 
-— Where a condition is annexed by a will to a ( 

deviſe of real or perſonal eſtate, and no notice is 

required to be given, nor any perſon obliged to 
give notice, there the legatees muſt perform the t 
4.54 condition or cannot be entitled ; and where they 1 
( N Harvey »., Afton, do not, if there is a deviſe over, a forfeiture in- 1 
1 Atk. 301. and notes. curs (a). | | 5 d 
* * Suppoſe an eſtate limited to one for life, and to tl 
B. on certain conditions and reſtrictions, and to C 
C. in forma prædictd; it will take in every condition p 

and reſtriction in the preceding limitation to B, 

20 Feb, 1755, cot. Hardw. CG. 15. Notice is neceſſary to work a forfeiture in te 
eee eee an heir at law, though not in a ſtranger: the a 
Tue An f allowed to latter can only take under the inſtrument that im- hb 
be law in Francis's Ca. 9 Co. 30. poſes the condition; but the former is ſuppoſed to p 
OO Fett 1 Meal enter and claim by deſcent, and has no occaſion t | 
Skin. 125+ | know the deviſe. 4 
3 April 1746, cor. Hardw. CO. 16. A grandfather connot appoint a guardian of th 
Blake v. Leigh, 4nbl. 3-6. his grandſon ; but he may give his eſtate to him, ſe 
| | on condition of a particular perſon being his al 

guardian; and if the ſather does not conſent to it, 
the eltate will be forfeitcd. hy 
ec 
9 May 1966, cor. Northington,C, 17. A father ſeiſed in ſee of ſome eſtates, and fo 


Lord Beaulieu & Ur. v. Lord others for life, with remainder to his fon in tail, 

Cardigan & Urs. Ambl 533. deviſes all to his ſon for life, remainder over in 

ſtrict ſettlement z en condition, that if he neglect 

or refuſe to ſuffer a recovery of the eſtate of which 

he is tenant in tail, within three months aſter he 

ſhould attain 22, and ſettle it to the deviſed uſes, 

then the other eſtates to go over to the next in 

remainder, "The ſon entered and did many acts 

ſhewing an election to take under the will; but 

did not ſettle the eſtate as required. Held, at 

| | the eſtate ſhould go as if it had been aually ſo 

. — — _ 2 this was reverſed in the _—_ of 

— N Lords; for not having ſettled the eſtate purſuant i 

— 1 condition the deviſe was void, and then — 
| ent 


* 


”- 
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entailed eſtate would go in its own courſe, unaf- | | 


ſefttd by the will, 7. 


158. A legacy was given upon condition that ere 1768, cor. Camden, C. 


6 


the legatee ſhould releaſe all claims on teſtator's Z, Northumberland v. Lord 
eftate within a limited time. The legatee took e And 657. 

2 the legady, but did not actusliy releaſe.” Lord This cauſe was firit heard by 
bo Henley, in 1.750, held he was bound by his elec- Load Henley, and is reported in 
* tion, and decreed his executors to releaſe :-which Nanhegberlande. Faef At. 
or decree was affirmed on à re-hearing by Lord ford. * A 
2 Cn. 57% 21 
is — 
to 19. A. gives to his wife the uſe of his furni- 10 June 1774, Dom. Proe. 
he rure, Cc. at B., on condition of her reſiding there, , ee, Langearthy,/ | 
ey He afterwards ſuffers a recovery of the eſtate at ponder Bd Bae. wh 
Ne B., and dying without making any ſubſequent _ 

diſpoſition, it deſcends to his heir at law. Held, | 
to that the wife was entitled to the bequeſt, diſ- 
to charged of the condition which the recovery had 
on put out of her power to perform. 

20. Where an eſtate is deviſed upon condition, M. 1790, cor. Thurlow, C. 
in taking poſſeſſion binds the deviſee to the perform- A- Cee C Hg. 
he ance of the condition, though there be a loſs; for pital, 3 Bro. Ch, Ca, 165, 
m- he ſhould have conſidered of that before he took 
to poſſeſſion. | a 4 
1 21. Bond delivered to a third perſon, to be H. 1791, Scace. 

| delivered to the obligee on performance of condi- Graham v. Grabam, 

of tion, takes effect on performance from the original beds apes 4.6 

m, * — may" though the obligor and obligee ; Pe rn 8 

8 . 

it, Bond by a f#me delivered to a ſtranger before 
her marriage (6) as an eſcrowl, to be delivered on (3) pige Froſet v, Welche, 
condition, is good, though the condition be per- Bridg. 31. Yide Butler's caſe, 

_ formed after marriage. 3 

* 

in As to conditions reſtraining marriages, unleſs 

ect with conſent, where they ſhall occaſion a 

ich forfeiture, or where they are to be conſidered 

he in terrorem only. See poſt, tit. Marriage. 

es, In what caſes the court will diſpenſe with a 

n condition, or protect againſt a forfeiture. 

cs See ante, ſect. 2. 

but 
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/ SEC. 5. In what Caſes the Court will 

| relieve againſt a Breach or Non-per- 

3 formance of a Condition precedent or 

| ſubſequent, the Matter reſting in 
Compenſation, 


A 10a, e Wottiagham, E. 1. (CONDITIONS precedent muſt be literally - 


Popham v. Bamfeld, 1 Vern. 83. erformed, and* the court will never veſt 
82 Oro 1 eſtate where, by reaſon of a condition precedent, 
(e) N, Ld. Feyerſham's caſe, it will not veſt in law (a). But of conditions ſub- 

cited. | ſequent, which are to deveſt an eſtate, it is other. 

wiſe; yet of ſubſequent conditions there is this 

difference to be obſeryed, (for againlt all conditions 

ſubſequent, the court cannot, nor ought, to re- 

lieve,) when it can in any caſe compenſate the 

| party in damages, for the non-preciſe performance 

Fide 1 Salk. 156. 2 Vent. of the condition; there it is juſt and equitable 
252.1 Ch. Ca, 242. 1 Ven. to relieve, as if a man's eſtate be upon ton- 
n. dition to pay money at a certain day, and he fails 
of payment; but where the party cannot be com- 

penſated in damages it would be agaialt conſcience 

| to relieve, and that was the reaſon of the judgment 

Vide Lev. 21. 1 Mod. 300. in Fry and Porter's cafe, where the daughter hay- 

3 Ch Ca. 131. Raym 236. ing married without ſuch conſent as by the con- 

dition was required, the non-performance of that 

nl) Sn — a — condition could not be compenſated in damages (6), 

from marrying without conſent, wide poſt, uit. Marriage. 


H. 1684, cor. North, C. 8. 2. Upon a gdemurrer to à bill of review the error 
ward v. Angel, 1 Vern. 222+ aſſigned was, that defendant's wife's father having 
| given portions to his daughters in cafe they ſhould 
releaſe to his heir their right to certain lands: one 

of the daughters died before ſhe had releaſed, 

wherefore the heir refuſed to pay the portions, and 

thereupon the other daughters having e their 

bill to be relieved; they were diſmiſſed.— The 

portion was 2000 J. to each daughter, and the land 

to be releaſed was not worth 5<0/., and the per- 

formance of the condition was prevented - by the 

act of God.—For the demurrer it was argued, 

that there was a difference. between a condition 

giving a portion, and a portion given upon condi- 

tion, for in the former caſe the portion never 

ariſes unleſs the condition be performed: but Lerd 

u 1 Vern. $4. 2 Vent 352. Keeper over-ruled the demurrer, ſaying, that in all 
Salk. 756, —Cales where the matter lies in compenſation, be the 
condition 
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2 precedent or ſubſequent, there ought to | 


3. A man deviſed lands called S. to his younger M. 1684, cor. North, C. $. 
ſon, and declared that if he ſhould any way be hin- 9 v. Tyle, 1 Vern. 270, 
ered from enjoying them, then in lieu thereof he 27. Ar. 106. fl. 3+ 
would have all the lands at B. A _ of the 
lands called S. were evicted from the deviſee, who 
thereupon inſiſted to have the whole lands at B.; ; 
but the court decreed that he ſhould have only 7ide 1 Vern. 83. 224. 437. 
2s much of the lands at B. as was equal in value to * Salk. 156. 2 Vent. 352. 
thoſe evicted. | | 


4. A. made a voluntary ſettlement on his eldeſt p. 1687, cor. Jeffries, C. 
ſon in tail male, remainder to a ſecond ſon, c.; _—_— v. — 
proviſo, that if his eldeſt ſon did not pay the ſecond 1 AP 
600/. at 21, his eſtate ſhould ceaſe. The father 
married a ſecond wife, and by deed, taking notice 
that his ſon had not paid the money according to 
the proviſo, conveyed the ſame lands to the uſe of 
his children by his ſecond wife. The ſon brought 
his bill to be relieved againſt the forfeiture for 
non- payment on the preciſe day; but in regard the 
conveyance was voluntary, and the father might d 1 Vern, 33. 223. 271, 
hare put what conditions on his ſon he thought Salk+ 155. 2 Vent. 352+ 365. 
kt, and the proviſo being ſpecial that the ſon's 
eſtate in law and equity ſhould ceaſe, the court 
diſmiſſed his bill, and the rather as the ſon ſet up 
a releaſe againſt his father, which he had obtained 
by ſurpriſe. 


5. A legacy was given on condition not to diſ= M. 1888, cor. M. R. 
pute the teſtator's will. The legatee commenced Powe! v. Morgan, 2 Fern. 91. 
a ſuit whereby he diſputed the validity of the will. 

Held no forfeiture of the legacy, as there was ro- 
babilis cauſa litigandi. 


6. One deviſed lands to his eldeſt daughter, on 21 Mar. 1697, cor. Lds. Comes. 


* 2 A 2 a Woodman v. Blake, 2 Vern. 222. 
condition that ſhe ſhould, within fix months, pay x Eg. Abr. 109 pl. g 


certain ſums to his two other daughters, and if ſhe , g,,, P C. 125. & Gellar P. c. 


failed, he deviſed the land to his ſecond daughter 2: AN Maſter v. Wil- 
* . 


on the like condition; and ſo in like manner to his 4 
third daughter, The queſtion which aroſe in this 1 — — „ of Foe. 
caſe was, Whether the plaintiff, not having paid name, and appears to be an. her 


ap p branch of S. C. The queſtion 
the money within the fix months, ſhould have the os. Wieder the oe 


denefit of the bequeſt, being in nature of a pre- gaughter could aſſign ber privi- 


- wr f pre-emption ? which point 
emption ? Per Cur.—The court may enlarge the —— tirchntnat 


time of payment beyond the fix months, and has . noe men nes: 
uſually done it even in the caſe of a condition pre- 


cedent, and in all caſes that lie in compenſation (a)z a) Vide Pamfield and Popham, 
| 7 P 4 2 P. C. 1. - 


216 C—qQ © Condition. hg, 
: ga and this caſe js ſtronger in regard there iy ng 

deviſe of the land itſelf; bur the will is in natu 
of a declaration of truſt, and the bill is preferred 
within the fix months, and the plaintiff claimed not 
| a naked power but a power coupled with an inte, 
: reſt, and is relievable within the reaſon of Pitcairn 
v. Wheeler. | | 
It ſeems this decree was reverſed by the Lords, 1 Bro. P. C. 127. and Colles' P. C. 74. Martin v. 
Willoughby ; wheie it is ſad, This cauſe being revived by the name of Wcodmon, came an to be heard 
& before the Lords Commiſſione's on x1 March 1690-1, when it was decreed that Wcodman ſhould 
« be let into the benefit of the eſtate on * wp of 15001. a- piece to the four ſurviving daughter of 
« Sir Themas Badd, by the end of Michaelmas term, and upon ſuch payment the truſtees was to ein- 


« vey the eſtate to Woodman, or as he ſhould direct; but in detault, the eſtate to be fold to the bf 
% purchaſer; which decree the Lords rgveried, without making any further order therein.” 


4 | 
M. 769 5, cor. Somers, C. S. 7. Where a deviſe of lands was made to the 
Er Thomas Man's caſe, cited fer eldeſt daughter, paying 109/. to the ſecond daugb- 
— 2 — >a 2 Ef ter, and 100 J. to the third daughter, He.; and if 
n the eldeſt did not pay the .100/. to the ſecond by 
ſuch a day, then he deviſed his lands to the ſecond 
daughter, ſhe paying her ſiſter's portion by a cer. 
tain day; and if ſhe did yot pay, then he deviſed 
the land to the third daughter, &c. Reſolved, this 
was not in the nature of a mortgage to be redeem- 
able aſter the time of payment was over, but that 
the eldeſt daughter not paying at the time ap- 
pointed, the ſecond ſhould have the land; and the 

- eldeſt had no relicf. Meth | 


I. 1609, cor. Somers, C. S. 8. M. haying iſſue a daughter, deviſed his land 
* 29-7 366. to his kinſman, paying 1000 J. to his daughter, 
. 29+ 199: . The kinſman made default in payment; the 
725 daughter, who was heir, brought an ejectment, 
and recovered. The court relieved the devifee on 
payment of principal, intereſt, and coſts, though 
to the diſheriſon of an heir and in favour of a 

voluntary deviſee. 


M. x07, cop. Cowper, C. 8. g. A. dcviſed his lands to J. S. and his heirs, 
o Cr. on condition to pay 20, 000 J. to his heir at law, 
Ee. A. 108. * viz. 1000l. per ann. for 16 years, and 22001. per 
Le 2 Vern. 366. 1 Ch. ann. after until the whole paid. Ihe heir entered 
Fe en: 2a. 33. on non-payment, of one of the inſtalments of 
1c00 4. and then J. S. brought his bill. Objected, 
that the condition reſtored the heir, and that equity 
ought not to aid in diſheriſon of him. But per 
Lord Couer — The entry of the heir in this caſe 
was only to enforce the payment of his principal, 
(as in the caſe of a mortgagee). The court can 
give intereſt from the time the inſtalment became 
payable, and wherever the court can give compen- 
Je 1 : ſari 
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ation for the breach of a condition they will 
lieve. The court, therefore, decreed intereſt on 


each inſtalment from the time it became payable, 


without deduction for taxes, becauſe it was given 
232 ſum in groſs, ſecured by an entry on the lands 
for non-payment, and not iſſuing out of the 
lands. 


10. A. married B.'s daughter: before the mar- 
nage H, and B. entered into an agreement con- 
rained in the conditions of two bonds. A. was 
bound to ſettle lands for a jointure on his wife and 
her heirs male by him; and B. was bound to pay 
A. 8001. on a certain day, as his daughter's por- 
tion ; part of the principal was paid by B. and all 
the intereſt. | B. by bis will deviſed all his copy- 
hold lands to A. s wife, on condition ſhe did not 
diſturb his executors for the 800/. and died leaving 
his wife executrix, who marricd C. the defendant. 
4. enjoyed the copyhold eſtate ; his wife died, no 
ſettlement being made upon her; then 4. died, 
leaving iſſue a ſon only by the marriage, whom he 
made executor. A.'s ſon ſued B.'s executrix upon 
B's bond, and recovered ; B.'s executrix ſued A.'s 
ſon upon his father's bond, and recovered. 4.8 
ſon then brought his bill againſt the executrix, 
alledging that a ſufficient eſtate deſcended to him 
from the father, which was an equivalent 
formance of the ſettlement which his father had 
obliged him to make, and prayed relief againſt the 
proceedings at law. Lord Chancellor—If A. had 


left any other ſon, the intent of the condition would 


be evaded by the ſon's leaving a daughter; but as 
he had not, it was an equitable performance : if 
there had been another ſon beſides the plaintiff 
he would have entailed the eſtate. Held alſo, that 
though B.'s deviſe of the copyhold to the wife 
was no bar to the huſhand's demand of the 800 /. 
yet that ſhould be taken in ſatisſaction of part of 
the 800/. And ſo decreed. Tot | 


11. J. S. had an eſtate in S. by his firſt lady, 
which was to her in tail; they levy a fine, and de- 
clare the uſes to them and the iſſue of their bodies: 
remainder to J. S. and his heirs : they have a daugh- 
ter M. and the feme dies. (Note; On this marriage 
there were articles, that J. S. ſhould leave his 
daughter 2500/. if - the trnflees demanded it within 
fue year after his death.) A. the father of F. 8. 

| | a Was 


M. 1717, cor. Harcourt, C. 8. 
Anon. 2 Eg. Abr. 217. fl. 2. 
5 Vin. . 292. pl. 38. 


218 Co Condition. 6; 


was then living. 2 S. marries a ſecond wife, ang 
(a) Quere, if this ſhould not by her has iſſue ſeveral (a) daughters. By det 
be 1200 inſtead of ſeveral ? executed in his lifetime he gives the eſtate in 8.9 
| | M. and her heirs; and by deed alſo charges his 

(5) Orte, Was J. S. a pur- lands in D. which he had purchaſed (b), with 5000], 
chaſer of theſe lands, or had he g- piece to the three daughters, and dies; 1 de. 


SEL ny omen = mands the 2500/. and intereſt. Harcourt C. 8. 


end of the caſe he only had. decreed that M. ſhould have-the 2500/. with in. 
| tereſt, from J. $8.'s death, at 5/. per cent. That 
the eflate in 8. could not be an equivalent, becauſe it 
moved from her mother, and was the condition of the 
| 8 the 2500 l. That the reverſion of the 
lands in D. could not be ſo, becauſe J. S.'s father 
was then living, and there was no reſpect had to 
| theſe reverſions, neither were they then in being; 
and to make it an equivalent it ought to be in beng 
and in view at the time of giving the equivalent, 


26 July 2712, cor. Harcourt, C.S, 12. © I give and bequeath to E. 100 J. to be 
_ r « paid him within fix months after he ſhall have 

ag. . 211: f 4 ſerved his apprenticeſhip.” E. ran away from 
his apprenticeſhip, and died. Decreed that the 

ſerving the apprenticeſhip is not the condition an- 

nexed to the legacy, but only an appointment 

when it ſhall be paid; and the rather, for if E. had 

died before the expiration of his apprenticeſhip, 

his repreſentative would have been entitled to the 


legacy. 
2 1724, cor, King, C. 1 3. A. ives B. a legacy on pain of forfeiture of 
aner 2 ſhould give bis wife any trouble in 


| . relation to his eſtate; and makes his wife execu- 


trix. B. brings a dill againſt the wife, for which 
there was very little colour, and, amongſt other 
particulars, demands the legacy. Lord Chancellot 
King was of opinion that the ſuit was very fri- 
volous; and though he would not make the legacy 
forfeited, yet declared, if B. did not pay the exe- 
cutrix the coſts ſhe had been out of purſe he would 
diſmiſs the bill. | | 


SEC. 6. Of void Conditions, 


S Mar. 177, cor. Jekyll, M R. 1. TJ ESFATOR by will, in 1729, (int. al.) 4 
Rory v. Cor, viſed to defendint his nephew, hit, heirs and 


Er. Ar. 549 U % offignees, all his real ate in O. and (reciting 
that he had promiſed his niece Mrs. Whaley to give 

her 500/, to be paid within fix months after his 

x : decealc,) 
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(6. Void Conditions. 


deceaſe,) he went on to ſay, and my will is that my 1 


ud eftate at O. ſhall ſtand charged with the ſaid ſum 
pe to be paid at the time aforeſaid ; and I have 


Jniſed the ſaid eftate to my nephew, his heirs and 


offens, condition he pay the ſaid ſum of 500 l. at 
Le, gerda Teltalor gave — legacies 
on his ſaid eſtate at O. payable within 
three years after his death, and made defendant 
his executor and reſiduary legatee, and in 1730 he 
lied, His niece, Mrs. ley, died within three 
after the teſtator, and ſo did John Whaley 
one of the legatees. Peter, the father and admi- 
niſtrator of John Whalry, brought a bill for his 
ſon's legacy, and inſiſted that defendant, as heir 
u aw to the teſtator, was entitled to the 500 J. 
charged on the real eſtate. Upon the hearing a 
queſtion aroſe, Whether this 500 J. was a charge 
upon the real or perſonal eſtate in the firſt place ? 
Maſter of the Rolls was of opinion, that the 500 /. 
was a charge on the lands at O. in the firſt place, 
ud that both the real and perſonal eſtate were 
giren by the teſtator to the ſame perſon, ſubject to 
that charge, and that the perſonal eſtate would not 
be exempt, but go in aid of the real (a). Teſtator 
did not only charge his lands at O. with this 5oo /. 
z he did with other legacies, but he diſtinguiſhed 
this 300 J. by deviſing theſe lands to defendant in 
ſee, on condition that he paid the 500/. Now 
though this is a void condition, and none but the heir 
an take advantage . FA a condition, and ſo indeed i 
the deviſe void for the ſame reaſon, and the lands 
deſcend to the defendant as heir at law; yet this 
farticularity in the will ſerves to ſhew the teſtator's 
intention, that his lands at O. ſhould be appointed 
to the payment of this 500 J. in the firſt place, and 
not his perſonal eſtate, His Honor decreed to 
plaintiff as adminiſtrator of his ſon John Whaley 
lis legacy as a veſted legacy, to be raiſed out of 
tetator's real eſtate, with intereſt and coſts, relying 
ca the caſe of ilſon and Spencer, 3 P. Wms, 172. 


2. His Honor in this caſe ſaid, he took it to 
te now ſettled, that if a pecuniary legacy is given 
on condition of marriage with conſent, and there 
n deviſe over, ſuch condition is void, None of 
the cited caſes (5), he ſaid, came up to the pre- 
ſent, which is the caſe of a portion charged on 
und e. King v. Withers, 1 Eq. Abr. 112. was alſo 
fited; but there the teſtator appointed two yy 

or 
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(a) Vide Doleman v. Smith, 
2 Vern. 740. Prec. in Ch. x56. 


30 Ap. 1737, cor. Jekyll, M. R. 
Harvey & al. . Afton, 
1 Ath. 375. 

See a ſpecial note to this caſe by 
Mr. Sanders, 1 Atk. 38 1. zu edit. 

(5) Jude Bellaſfis v. Ermine, 
1 Ch. Ca. 22. Fleming v. Wal- 
grave, Ib. 58. Garret v. Pritty, 
2 Vern. 293- cited, | 

® The rule that a condition to 
marry with conſent is in terrorem 


* 


only where vo deviſe over, holds for veſting his daughter's'portion, vis. marriage, or 

only in caley of legacies, not of age of 21 (a). 

Pe) Sheriff v. Morlock, W. Kel. 24. 2 Eq. Abr 546. pl. 23. was a caſe of a legacy cat of Land, tn 

condition that the legatee married with conſent ; if not, the legacy to fink into the eſtate for the beneit 

of the deviſee of the land. The legatee married without conſeat, and it was inſiſted that the teftaur, 

direction, that the legacy ſhould fink, amounted to a limitation over. But Jeicyll, M. R. (in 1731) 
feited. See 


' aid, This being a devite out of land, differs from perſonal legacies, and the legacy is for 
the pulacipal caſe at large, and many other authorities to this point, poſt, tit. Marriage. 


14 Jan. 2739, cor. Hardw.C. 3. It is the conſtant rule of law in conditions 
Graydin v. Hicks, and G, ſubſequent, that if the performance becomes in. 
oi Grader, as. Penien v. poſſible by the act of God, it is abſolutely void. 
Bury, 2 P. Wms. 626. Jones v. Suffolk, 1 Bro. Ch. Ca. 529. Hatvey v. Aſton, 1 Atk. 36 . and nota, 


$ Nov. 1759, cor. Henley, C. S. 4. Deviſe of land to J. H. for life, remainder to 

; King v. Burchel!, Ambl. 379. his ifſue male, and to his and their heirs, ſhare and 

ſhare alike; and for want of ſuch iſſue, to his iſſue 

female, and her and their heirs, remainder to Jobn 

King, his heirs and aſſigns; with a proviſo, that if 

7 FA or his iſſue, or any of them, ſhall alienate, 

mortgage or incumber, or do any act to defeat the 

bequeſts, he or they ſhall pay, and he charges the 

premiſes with 2000/, to ſuch perſon who ſhould 

or ought to take next under the above limitations, 

H. had two daughters and no ſon, and he and 

is daughters ſuffered a recovery. Bill to be paid 

(5) Nu. Wright v. Pearſon, the 2000 1. Held, J. H. took an eſtate · tail (6), 
Ambl. 338. and that the proviſo was repugnant to the eſtate, 


Note; In 3 v. Amyat, 4 Bro. Ch. Ca. C42. Lord Loughborough doubted the accuracy of this 
caſe; he ſaid it did not require the declaration here fated. FJ. H. had deſtroyed his own eſtate for life. 
The only thing was to declare the act of the tenant fo: tife tortious and the recovery invalid. It would 
be worth while, his lordſhip ſaid, to conſult the regiſter's book, and ſce if the decree was not prefaced 
with ſome de cla: ation to thet effect. a . | 


10 Mar. 1797, cor. M. R. 5. Thomas Bradley by will gave his ſon H. h. 
; © Bradley v. Peixoto, « the dividends ariſing from 16201. bank ſtock 
8 for his ſupport during his life, but at his deccaſe 

ce the principal and intereſt to devolve to his heirs, 

* executors, adminiſtrators, and aſſigns. Having ob- 

« ſerved fo many fatal examples of children leftina 

& ſtate of opulence, who had been reduced to want 

c the common neceſſariesof life; teſtator's principal 

« view in his will was, that his wife and children 

* ſhould have a ſolid ſufficiency during their lives. 

* For this purpoſe he moſt ſtrictly ordained, that 

„if his wife or any of his children ſhould attempt 

eto diſpoſe of all or any part of the bank ſtock, 

&« the dividends of which he bequeathed to then 

** ſor their ſupport during their lives, ſuch attempt 

_ * ſhould exclude them fo attempting from any be- 

** nefit under his will, and they ſhould forfeit the 


hole of their ſhare, principal and intereſt, which 
6 [hould 


(6 Void Conditions. 
« ſhould go to and be equally divided among ſuch 
h 


« other of his children as ſhould obſerve the tenor 
« of his will and teſtament.” 

The preſeat bill was filed by H. B., teſtator's 
ſon, againſt one of his daughters, who had 
uben out adminiſtration, praying that the defend- 
ut might be decreed to transfer the 1620/. ſtock. 
to plaintiff, The other children were out of the 
juriſdiction. | | 

Per M. R.—The firſt clauſe is an abfolute giſt 
of the principal and the dividends. But then came 
iclauſe with which the plaintiff did not comply “, 
ind a queſtion aroſe, Whether by the rules of 
equity. he can demand his legacy, not having fo 
complied with the injunQion laid upon him by the 
teftator; or rather, whether the condition is con- 
ſtent with the giſt ? Seeing the teftator's intention 
ſo clearly and ſtrongly exprefſed, his Honor took 
ſome pains to ſatisfy himſelf if he could refuſe the 
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et may be preſumed from 
this that the plaintiff did attempt 
to diſpoſe of ſome part of the 
Bin ftock b-queathed by the 
teſtator ; but thir does not appear 


from the reporter i ſtatement of 


demand the plaintiff made, and conſidering, that - 


thoſe children who were ſtated to be out of the 
juriſdiction were not neceſſary parties to the ſuit, 
his Honor felt himſelf obliged to ſay, that the pro- 
viſo in the teſtator's will was of no eſſect. 


It is a rule long fince eſtabliſhed, that where 


there is a gift upon a condition inconſiſtent with 
and repugnant to ſuch gift, the condition is wholly 
yoid. A condition that a tenant in fee ſhall not 
len, is repugnant, and there are many other cafes 
of the ſame ſort (a); in all which caſes the gift 
ſtands, and the condition or exception is rejected. 
In the preſent caſe his Honor was under a neceſſity 
of declaring, that the gitt was with a qualification 
inconſiſtent with the gift itſclf, and the qualification 
nuſt therefore be rejected. His Honor felt him- 
ſelf obliged to determine, that this condition was 
repugnant to the gift, and void. Decreed accord- 
ingly, and that upon payment of coſts by the 
plntif, the ſtock be transferred to him. 


Dy. 264,—Mildmay's caſe, 6 Co. 40. 


(a\ Vid. Piers v. Winn, 1 Vent, 
321. Roll. 435. which cafe, as 
reported by Vent. is very con- 
fuſed ; but it clear'y appears from 
a report of ſame caſe in Pollexf. 
that the court meant to ſay, that 
where there is a gift in tail, with 
a condition not to ſuffer a re- 
covery, the condition is void. 
There are ſeveral caſes of this 
kind collected in 2 Dany. Abr. 22. 
which ſhew that a condition re- 
pugnant to the nature of the eſtate 
given is void. Co. Litt. 223. a. 


S ukely v. Butler, Hob. 168. are of the ſome kind, where it 


vas held, that an exception of the very thing that is the ſubject of the gitt is of no effect. 
in Peixoro v. Bank of England, 3 June 1797, the ſubject of which was a diſpoſition of ſock by the 
lame will in preciſely the ſame manner. Lord Chancellor was clearly of oginioh it was an abſolute and 


wt a limited intereſt 3 and decreed accordingly, 


Condition of an Obligation, fee Bond. 
—— 0 marry with Conſent—Mars 
tiage. | 


5 Condit ti on 


%% 50 
Condition of Sale—Sale. . 
See alſo Covenant Deeds — Devil 


-—Eſtate—Landlord and Tenant 
_ __-Portions—Power, 


Go Conſent. 


SEC. 1. How far a Man ſhall be bound 
by his own Conſent or Acquieſcence, 
confirmed (as it may be) by Length of 
Time, ef e contra: And herein of x 
Conſent not expreſſed but implied. 


N 2679, cor. Finch, o. 1. S. depoſited your in the hands of 4. 
1 * ſcrivener. A. placed the ſame out at in- 
f 1 "Abr.767. ptr, tereſt upon a mortgage of houſes, and took the 
But if it had ſtood barely upon mortgage in J. S.'s name, which mortgage after 
the conſtruRion of thelaw, with= proved defective. J. S. for many years received 
approbation of J. S. there 4. the intereſt, but it did not appear that J. C. did 
muſt have ſuſtained the loſs, c- ever aſſent to this mortgage, or that he did give 4. 
—— — comme. 2 general authority to diſpoſe of it at intereſt a 
$9. (c) z and his lordſhip cites he thought fit, neither did it appear that he hal 
— 52 — * — laid any reſtraint upon A. not to diſpoſe of it with- 
=_ feet out his approbation. But it afterwards appearing 
onſtruct f | - * 
— © Whether a ſeri. by the proofs, that 7. 8. had by his'agents received 
noner diſpoſing 4 5 depo- intereſt for ſeveral years, and in the receipts had 
Sen dane ohen taken notice of the principal being in mortgage 
bad ſecurity ſhall be anſwerable . f | 
for bt, — — of upon the ſaid ſecurity, Lord Chancellor was of 
any fraud or colluſion in the ſcri- opinion that 7. S. ought to ſuſtain the loſs, and 
Mee hall dend ws che tots reverſed a decree made by his Honor to the con- 
of it ? trary. 
(a) As if I deliver goods to another to keep, and he loſe them by any accident, the loſs ſhall fil 
upon him, unleſs he qualifieth the conſtruction of law by ſaying that he will keey them as his on, 
aud then the loſs, if it be involuntary, falleth upon me. 


M. 1684, cor. North, C. S. 2+ Bill for payment of a legacy which in teſts 
Parker v. Abe, 1 Vern 257. tor's will had been eraſed, as it was ſuppoſed, by 
teſtator himſelf, but when the matter was conteſted 

in the ſpiritual court, the executrix ſubmitted that 

the will ſhould be proved as if no ſuch eraſure had 

been made, and an inſtrument purporting _ 


3} 852>nDTE 55 wo 
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( 1. Mere binding implied Conſent. C0 223 
ſent was annexed to the will. Lord Keeper thought 

the executrix was concluded by her conſent, which 

had prevented the examination of the matter when 

it was freſh, and probably ſhe. knew that the era- 

ſures could have been proved to have been made 

after the teſtator's death; but his lordſhup ſaid, 

the uſual courſe in ſuch caſes was to have a ſen- 


tence againſt the raſure, and then a probate 
granted, with the words eraſed inſerted therein. 


43 A mother who was abſolute owner of a term T. 1690, cor. Les. Comte, 


was preſent at a _ for her ſon's marriage, and Hanſden v. Cheyney, 


heard him declare that the term was to come to 125 ho. vas 
him at her death, and was a witneſs to the deed more; The cafe of . Amyas 


the iſſue of that marriage. Upon a bill brought by PS 

the iſſue of that marriage, the mother was decreed < — Earl of Bl -=_ 

to make good the ſettlement, and to ſettle the re- ny _ , a hy Ka. 

rerfion of the term accordingly after her death. chamben, (belog only a clerk) 
i and for that alone had his own ſecurity poſtponed. 


| 4 Though the ſug eſtions of fraud be probable 16 Ap. 1698, Dom. Proc. 


and apparent, yet if the party complaining by his Lou v. Tym Adminitratrix and 
own folewn att acquieſce, equity will not relieve 7 c F. c. 14. 
u > ; , 


3. Where a decree or order appealed from is 19 Feb. 1702, Dom. Proc. 


, Northcote v. Norte ate 
expreſſed to be made upon the appellant's own Cal F. & 28. 


conſent, the appeal will be diſmiſſed. 4 Vin. Abr. 477. 7 Vin. Ar. 398. 
8 Vin, Abr. 299. 


Vide Prec. in Ch. 115. cited in Sparing v. Lynn; 2 Vern« 177. cited in Roberts v. Bennet. 


6. Where an incroachment of a water-courſe H. 170, cor. Cowper, C. 
was made in the infancy of the anceſtor, who after L Loy 4 ve Rodbridges, 
full age acquieſced under it 21 years, though ſuch , Fe. $4 *% a. 
infancy was urged, yet Lord Chancellor Cowper 
took no notice of it. , 


7. 4. diverted a water-courſe, which put B. to M. 1709, cor. Cowper, C. 
great expences in laying of ſooths, &c. and the A. 2 Eg · Ar. 522. pl. 3. 
diverſion being a nuiſance to B. he brought his | 
action; but an injunction was decreed upon a bill 
exhibited for that purpoſe, it being proved that 
J. did ſee the work when it was carrying on, and 
connived at it, without ſhewing the leaſt diſagree- 
ment, but rather the contrary. Short v. Taylor, in 
Lord Somers time, was cited, which was, Short 
built a fine houſe z Taylor began to build another, 
but laid part of his foundation upon Short's land; 

Wert, ſceing this, did not forbid him, but on the 
| ; . contrary 


224 C—0 | - Conſent. (1, 
| . contrary very much encouraged it; and when the 
N he brought an action; and Lord 
Somers granted an injunctlon, and ſaid, it was but 
juſt, and reaſonable; for being a nuiſance, ei 
continuance is a freſh nuiſance; and fo he would 
be perpetually liable to actions, which would be 
hard, when he was encouraged by the party hin 


ſelf. 
9 July 1713, Dom. Proe. 8. After a decree of ſorecloſure made abſolute, 
Wichalſe v. Short, and an acquieſcence of eleven years in the mon- 
F WI hob. N. 5. gagee's poſſeſſion under it, no parol evidence of 


15 Vin. Abr. 478. pl. 2. is promifing to account and re-conyey on payment 
a Eg. Abr. 177. fl. . of his money, can be admitted. | | 
Upon the hearing of this caſe in Chancery, Lord Harcour: ſaid, the plaintiff came too late 3 that be 
koew no inſtance where a man was let in to redeem by a new bill, after a decree of forecloſure, 6gne( 
and entolled, upon any parol agreement or declaration, or by reaſon of over-value of the eftate, Such 
a thing would be of dangerous coaſequence, and ſhake abundance of titles. Pertiaps there may be ag 
inſtance of relief upon a bill to redeerh after a deere of forecloſure z but then the bill was brought ia 
a very ſhort time after the decree, and there muſt be ſome extraordinary circumſtance is the caſe. Hij 
lordibip did not, however, remember any ſuch caſe of relief, 


MI. 1716, cor. Cowper, C. 9. A. having a mortgage of a leaſehold eſtate, 
Peter v. Ruſſell, 2 Vern. 726. the mortgagor wed the original leaſe of 4, 
_ af . 7% and by that means procured more money on the 
1 Eg. Ahr. $21. pl. 7. l 4 

| premiſes ; but pretended he wanted it for another 
- purpoſe. Per Lord Chancellor—If A. was privy 
to the mortgagor's intention of borrowing more 
Pide Raw v. Pott, Lady Bridg- money on the premiſes, A. s mortgage ſhall be 
water , Ruſſell, Clare v. Earl of poſtponed to the ſecond mortgage, he being ac- 
— ceſſary to the fraud; but otherwiſe it will be if he 

innocently lent the leaſe to the mortgagor. 


H. 1917, Cowper, C. to. An owner of a ſhip mortgages his veſſel to 
W 1 A. by deed, leaving with him 2 original bill of 
IF.. 9 . 


ſale, without any indorſement or notice of the 
8 mortgage on the bil of ſale as is uſual. After. 
wards the mortgagor borrowed this bill of ſale of 
the mortgagee, and made ſeveral ſubſequent mon- 
gages, all of which were indorſed on the bill of 
ſale when returned to the mortgagee, who made 
no objection or complaint. It appeared alſo in 
the caſe, that the mortgagor had made a mortgage 
prior to that to A.; but the prior mortgagee was 
a witneſs to A.'s mortgage deed, and that A. after- 
wards took a releaſe — the mortgagor of his 
equity of redemption, 
; In this caſe Lord Cowper determined the follows 
ing points 


10, That 


<> - 
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(1. Where binding—tmflied Conſent., C—0 223 
iſt. That where a firſt mortgagee is witneſs to (=) The reporter ſays, Quare 
2 ſecond mortgage, though no actual proof ap- wen, Whether the bare atteſt» 
f his knowing the contents; yet fince the, , ©dequent incumbrance 
rs Oz 18 " 8 the A 3+ without other circumſtances of 
preſumption is, that he might have known them, preſumptive notice will poſtpone 
ind as a ſubſcribing witneſs he undertook to ſup- * Prior incumbranoxr, fince 2 
, , a prior incumbrancer may by thoſa 
port them by his evidence (a), he ſhall be poſt- means be cheated of bis fecuri 
ßoned (5), for he ought to Have acquainted the wichoutany ill intention 
ſecond mottgagee of his former mortgage. A 
| (3) None of the e ſes ſeem to come up to this point. Yide Hobbs v. Norton, 1 Vern. 136. Peter v. 
Rufell, i Eq. Abr $21. pl. 7. Ibbotſon v. Rhodes, 2 Vern. 554. Head v. Egerton, 3 P. Wms. 280. 
Berrisford v. Milward, 2 Atk. 49. Anon. cited 2 Veſ. 96. Beckett v. Lordley, t Bro. Ch. Ca. 93. 
from which it appears, thar, in order to poſtpone a prior mortgagee, it is neceſſary to prove againſt him - 
or ava! notice of the ſubſequent mortgage j and therefore in Becker v. Lordley, Lord Thurlow 
thought the priocipal caſe went too far in imputing notice to the firſt mortgagee, from the mere circums 
ance of his being a witneſs to the ſecond mortgagee, ſince it is the common practice for perſons to 
atteſt the execution of deeds without being made acquainted with their contents. XN. B. Mr. Cox, Ho 
* Rep. ſcems to have ſearched for the decree in the principal caſe, without being able 
to nad it. , | 


2dly; That where a mortgagee is ſo careleſs as 
to entruſt the mortgagor with the original bill of 
ſale, (by which means indorſements of ſubſequent 
mortgages are made,) and then to take back the 
bill of ſale, without making any complaint, or taking 
any exception: this, together with the long ac- | 
quieſcence afterwards (c), amounts to an implied () The teogth of Mme does 
conſent in A. to the ſubſequent mortgages, and not agpear. 
ſhall give them a preference. 

.3dly. Though 1, the mortgagee, when there 
yere ſubſequent martgages, took afterwards a 
releaſe of the ultimate equity of redemption; yet 
this did not oblige A. to pay the intermediate 
mortgages, provided he would waive ſuch releaſe. 

qthly. The mortgagee A. was ordered to pay 
the coſts of the plaintiffs, the ſubſequent mort- 
gagees; but that he ſhould not have them over 
againſt the mortgagor, far in regard he had made 
an unjuſt defence, he ſhould not onerate his pledge 
therewith. 


11. Where churchwardens, with the conſent TJ. 178, cor. M. R. 
ind by the order of the pariſh, commence a ſuit; © / Rodror Parif in Wales 
ſuch conſent was held to bind the pariſh, and the 4 Pa. abr. . 
veltry book, kept for the entry of the pariſh acts, 


was allowed as evidence of the conſeut: 


12. It is not conſiſtent with the rules and prac- 38 Jan. 1719, Dom. Proc. 
ice of courts- of equity, or warranted by prece- Cant * . * —_— 
dents, to enlarge the time for redemption of a \,. 5, Jr 469. fl. 13. 
mortgage, after the mortgagor's acquieſcence, for 2E. Abr. 59g. Pl. 2x. 
bx -years, under a forecloſure by his own c:njent ; 


. . | aud 


Content. {Ft 
and eſpecially after an alteration has been made in 
the cſtate, either by pulling down the buildings, 
or enlarging them, or otherwiſe, ; 


13- A mortgagee in poſſeſſion, under a 
title, for upwards of 70 years, ſhall not be re. 
deemed, nor hall ſuch poſſeſſion be diſturbed in 
4 court of equity; ſo long an acquieſcence, with- 


out applying for a redemption, being deemed equal 


H. 1733, cor. Talbot, C. 
Buckv. Fawcett, 3 P. Wm. 242. and by conſent, made an order of court, to ſubmit to 


„sr. £2. pl. 7. 
— 


to, and taken as au implied waiver, or releaſe of 
the right to redeem; and the rather in this caſe, 

as the rents did not, for more than 50 years, 

amount to the intereſt of the mortgage money, 


14. A decree of forecloſure, after an acquieſ- 
cence of 20 years, ſhall not be ſet aſide upon a 
bill of review for errors in form only, and not of 
ſubſtance, and therefore a demurrer to ſuch a bill 
is | 


good, | 


15. An agreement was ſigned by the parties, 


ſuch decree as the court ſhould make, and neither 
party to bring an appeal; yet the cauſe allowed to 
re-heard. 


15 Nov. 1940, cor. Hardw, C. 16, Where a man, conuſant of his right, ſuffers 


| India Com ve Vincent 
* A x4 25 


6 Aug. 1743, cor. Hardw. C. 
Ex parte Nutt, 1 Atk. 102. 


another to build on his ground, without notice or 
without ſetting up his right till afterwards, the 
court will oblige 2 to permit the perſon 
building to enjoy it quietly. 

But theſe ſort of caſes nevet have been extended 
fo far as where parties have treated upon an agree- 
ment-for building, and the owner has not come 
to an abſolute agreement: there, if perſons vil 
build notwithſtanding, they muſt take the conſe- 
quence, as it is not ſuch an acquieſcence as will 
prevent the owner from inſiſting on his right. 

So where the agent of a company, in treaty 
with the owner of ground, makes no anſwer or 
objection to the terms inſiſted upon by the owner, 
and immediately afterwards the company proceed 
to build ; the ſilence of the agent ſhall be conſtrued 
an acquieſcence to the owner's propoſal, and ſhall 
bind the company. We + 


17. Where a perſon, againſt whom 2 commil- 
fion is taken out, has ſurrendered himſelf, and 
acquieſced a year and a half under it, the * 


—_—— —— 4 —_— at lll > 3 
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- though the aQt of 


/ 


(1. Where binding—implied Conſent. C0 227 
will not direct an iſſue to try the bankruptcy, even | : av cs 
y were doubtful, but 

leave bim to an action of trover againſt the aſſignees. 


18, A fine was levied by huſband and wife of 10 July 1744, cor. Hardw, C. 
her lands to a purchaſer, but the uſes were de- Swanton Ra 3 4th. 105. 
clared by the huſband only; no other deed being | 
ſhewn declaring different uſes, and the uſes de- 
clared not varying from what the wife intended, it 
ſhall bind her notwithſtanding; particularly as | 
ſhe had acquieſced for 15 years after her huſband's LT hy 
death, and then brought her bill for poſſeſſion Ap 5 
ſaggeſting the was not bound by the fine, as ſhe 
did not join her hufband in his declaration of the | 
uſes. diſmiffed (a). | (e) Vide Buckwith's caſe 

Mo. 197. 2 Co. 57. 2 Roll. Abr. 798. Anon. Mo. aa. pl. 73. Dy. 240. pl. 1. 


I If a man build upon another's land, having 11 Dec. 1744, cor. Hardw, C. 
no title to it, and the owner is paſſive and ſtands — FY Baliol College, 
by without giving notice of his title, the builder ee eee 
ſhall have the land in equity; for there fo/um cedet 


20. Plaintiff being entitled to a ſhare of his 2 Feb 1746, cor. Hard. C2 
father's perſonal eſtate, when he had been of age du v. Palin, 3 4. 4374 
only ten days he figned a releaſe to his mother, . 
the executrix, who afterwards married the defend- 
ant. After an acquieſcence of five years (the 
mother being dead) plaintiff brought his bill againſt b 
her ſecond huſband and repreſentative, for an ac- 
count of his late father's perſonal eſtate, and ſought 
to ſet aſide the releaſes given by him to his mother. 

Lord Hardwick ſaid, that the procuring releaſes 
from a perſon immediately on his coming of age, 
was always a circumſtance to create a ſuſpicion of 
unfairneſs; but as there was no particular inſtance 
of impoſition charged through means of the de- 
fendant, his Lordſhip directed the Maſfer to take 
only an account of the perſonal eſtate of the plain- 
tiff's father, which the wife was poſſeſſed of at the 
time of her intermarriage with the defendant, and 
not ſo far back as the death of her firſt huſband; 
and his Lordſhip would not determine the queſ- 
tion as to the unfairneſs of the releaſes, till the 
Maſter had taken the account of the father's per- 
ſonal eſtate only. WS 1G 
21. An agreement, not ſigned by one party, is 1 Feb. 1745, cor. Mundo, 
binding on him, where an... the in and acted o. Pal 3 
upon, for it is the agreement of all. 


4% 


27 Feb. 1775, Dom. Proc. 22. It is a known and eſtabliſhed rule, that an 
Toder & Ux. v. Sanſam Ca. appeal does not lie againſt an order made by con- 
7 Bro. P. C. 244- ſent of parties. | | 


Sec. 2. How far a Man ſhall be bound 
by the Conſent of his Counſel, Soli- 
citor, or Agent. 


20 Nov. 1684, cbr. North, C. S. 1+ [JPON a bill of review in this caſe it was 

Smith v. Turner, 1 Vern. 27%. aſſigned for error that there was no ground 

for making the decree, only that it was made by 

conſent of plaintiff's counſel, and that he ought 

bb not to be concluded thereby. To this bill defendant 

(eh Itis preforned the defend- pleaded and demurred (a), and upon debate of the 

— Lr Cs matter Lord Keeper allowed both plea and demurrer, 

... ſor that the decree being grounded on a conſent 
ought not to be impeached by the bill of review. 


H. 1699, Dom. Proe. 2. D. brought an appeal to the Lords from a 
Dotoning v. Cage, decree in Chancery by conſent, ſuggeſting, that 

| 19: Abre 165. fl 4. though the regiſter in drawing up the order (from 
| the minutes) had drawn it as a decree by conſent, 
yet he never did conſent even by his counſel to 
ſuch decree. or, if they did, it was without his 
authority: this was ſupported by an affidavit. 
Yet the appeal was diſmiſſed. | 


P. 1717, cor. Cowper, C. 3. A ſteward has a general authority to make 
Aen. 5 Vin. Abr. 522. fl. 35. contracts with the tenants, c.; but this will not 
. bind the lord without his conſent and approbation, 

or unleſs part of the bargain is actually executed. 


15 Nov. 1720, cor. Haro. C. 4. Where the agent of a company in treaty 
el India Compery v. Vincent; with the owner of ground makes no reply or 
* objection to the owner's terms, and immediately 
afterwards the company proceed to build, the 
ſilence of the agent ſhall be conſtrued ſuch an 
acquieſcence on the part of the company as will 

8 bind them to the contract. 


: | 
1 May 1754, cor. Hardu. C. 5. A decree made by conſent of counſel cannot 

Lal. Rm 01212. be appealed from. If the party himſelf did not 
rind, v. Mantel, Sir George Conſent, his remedy is againſt his counſel. 
Downing v. Cage, 1 Eqs Abr. 165. 7 


For more on the ſubject of conſent, ſee Moſer 


and Servant — Power and Authority — Soliciter 
and Client, 


Aﬀent 


< -- 
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(2. By Counſel, Solicitor, or Agent. C—o 229 
Aﬀent of an executor to a legacy, fee Executor 
and Adminiſtrator — "1 
Conſent, as a condition precedent to a marriage 
— how far binding or how far conſidered as in 
. terrorem only, ſee Marriage. | 
Conſent of a feme covert to patt with her ſepa- 
rate intereſt in perſonal property, and of her 
examination in court as to ſuch conſent, in 
analogy to a fine at law, ſee Baron and Feme. 


Conſideration. 


Sx. 1. Of lawful and valid Conſider- 


ations, againſt which Equity will not 
relieve. a 1 


MARRIAGE, even without a portion paid, is M. 1681, cor. Finch, C. 


; ; ; Benſon v. Ballad, 1 Vern. 17, 
a ſufficient conſideration to give the grantee 8 Bellaſ. - wo 2 


greater equity than the heir. conkideration inan. Vids 2 Med. 27. 


8. C. Articles, covenant, or even a bare promiſe, Nd. Moore v. Hart, 1 Vera. 


: * > i 8 1 
before marriage, to ſettle a jointure, ſhall be — — — 


executed in equity againſt the heir. ampton, Show. P. C. 83. 1 Vern. 339. 


2. Articles made for a valuable conſideration, T. "72 5, cor, Cowper, C. 
and the money actually paid, will bind an eſtate Finch , Lord gr be, 
in equity, and prevail againſt a judgment creditor, oy 


meſne betwixt the articles and the conveyance z 


but this muſt be where the conſideration paid is 
ſomewhat adequate to the thing purchaſed. 

Where the ſum paid for the purchaſe of an 
eſtate is inadequate to the value of the land fold, 
this ſhall not preyail againſt a meſne judgment 


creditor who has a legal lien on the eſtate. 


3. Bill fox diſcovery of the conſideration of a M. 1728, cor. Cowper, C. 
promiſſory note for 275 l., ſuggeſting that it was I 
ran ex turpi cara to another, and make up a , yin. Abr. 408. fl. 20. 
elony, c. Defendant by his anſwer ſays, that 
he loſt ſuch a ſum, and verily believes that it came 


to plaintiff's hands, and that was the real conſi- 


deration of giving the note. Cowper C. diſmiſſed 


the bill with coſts; ſor what the defendant had 
Q 3 | ſworn 4 


230 C—o 


1 Feb. 17 , Dom. Prcc. 
Duke of Hamilton v. Incledon, 
2 Bro. P. C. 118. 

= 2 Eg. Ar. 456. pl. 8. 
11 Vu. Abr. 279. pl. 53+ 


M. 1721, cor. Pa ker, C. 
Ramſden v. O dfield, , 


4 Vie. Abr 4583. pl. 54. 


2 £q. Abr. 390 Pi. 2 · 


Conſidet ation. 6 


ſworn (not being diſproved). was 8 ſufficient 


conſideration to ſupport the note. . 


4. An attorney having delivered up deeds to an 
executor, which he was not obliged to do till his 
bill was paid, and theſe deeds. being of great uſe 
to the executar in ſeveral ſyits which were then 
carried on; this is a ſufficient conſideration to 
make the execytor liable to the attorney whole 
demand, whether there be affets or riot. 


5. Plaintiff's late huſband, in his treaty of mar- 
riage with her, propoſed that his friend A. ſhould 
join him in a bond of indemnity againſt a rent- 
charge that was iſſuing out of his, eſtate, 4. 


- undertook fo to do by letter in the molt poſitive 


(a) A. by his letter ſaid he was 
willing — with him (the in- 
tended huſband) to indemnify the 
lady's juinture from the annuity, 
and did by that his letter oblige 
himſelf ſo to do. 


M. 1724, cor. M. R. 
Clarkſon v. Har ay, 
2 P. Wrms. 204. 
_ Affirmed on appeal by Lord 
Macclesficd, 


\ 


terms (a), but never executed the bond. U 
the confidence of this letter the eſtate ( ſubject to 
the retit-charge) was ſettled on the plaintiff, and 
the marriage took effect. The huſband died 
inſolvent ; A. alſo died; and upon this the plaintiff 
brought her bill againſt his executors and alſo 
againſt his heir at law and deviſce, to be protected 
againſt the rent-charge. Per Lord P.— The 
marriage of plaintiff and her huſband, in confidence 
of A.'s letter, was a good conſideration, and 
ſufficient for ſuch a promiſe or undertaking; for 
though no profit accrued to A., yet the plaintiff 
without this promiſe would be liable to a loſs, 
which is a ſufficient conſideration to ſupport an 
aſſumpſit at law, The promiſe of A. is direct and 
olitive in the preſent tenſe, and written with an 
intention to ſhew to plaintiff's counſel, to ſatisfy 
him that her jointure ſhould be indemnified from 
the reut-charge, and upon this the match was 
made. Though the letter of A. would not bind 
his heir at law, being by ſimple contract only, 
et it would bind him as deviſce of the real eſtate, 
ubject to the payment of debts; for thereby the 
lands are liable to the payment of all debts what- 
ever; and his lordſhip decreed an account to be 
taken of what was due for arrears of the annuity, 
that the ſame ſhould be paid by an appointed day, 
and that the deviſee of A. ſhould give ſecurity to 
indemnify the plaintiff in future. 


6. Although the conſideration of blood be x 
good confideration, yet that is not to be regarded 
if a pecuniary conſideration is expreſſed 7 we) 

9 h : 


= 7, + os an a << 
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(1. Lawful, and not”refievable againſt. — 244: 
deed. So if a grant be made to two, and one only 
is of kin, it is a good cauſe of objection. 

7, Where there is a valuable conſideration for 2 Ang. 1739, 
in agreement on all ſides, there is ſufficient ground i 
to go into equity, and a court of equity is very 
deſirous to lay hold of any juſt ground to carry an 

nt into execution, as where it is entered 
into to eſtabliſh the peace or ſave the honor of 2 
family; and where it is reaſonable the court will, . 
if polſible decree a performance. 7 4 008 


8. It is no ground for a court of equity to ſet 6 June 1741, cor. Harde, Cf | 
ide a deed, that one perſon had put an unguarded £-*2/9 v. Brown, a Ah. 46. 
confidence in another. | ** N 

Though the confederation is not expreſſed in a 
deed, yet if the court ſees what was the real and 
material conſideration, it has great weight with _ 
the court, notwithſtanding the ſtatute of frauds (a) N Lloyd v. Spilet, 
and perjuries (a), f 3 Atk. 150, 


0 n 


9. A ſettlement, though made after marriage, $ Dec. 1742, cor, Hardw. C. 
Jer eing in conſideration of a portion that was n 3 — — 
paid at the time, cannot be impeached by ſubſequent * yore; The ſettlement In this 
creditors (6). | a caſe was made as far back as 


* a - 1694» 

(b) Vide Colville v. Parker, Cro. Jac. 158. Anon. Prec. in Ch. 101. Jones v. Marth, Ca. temp. 
Talb. 64. Rouffell v. Hammond, i Atk. 13.15. Prown v. Jones, 1 Atk. 190. Lanoy v. Athol, + 
2 Ark. 444- 446. Ward v. Shallet, 2 Veſ. 16. 18. Hilton v. Briſcoe, 2 Veſ. 308. Wheeler v. Caryl, 

121. . x 


10. All marriage agreements differ from other 1 Aug. 1744, cor- Hardw. C. 
agreements; for theſe donotariſe from the conſider- EN? An, 1 4th. 158. 
ation of a portjon only, but from the marriage ; and 
marriage without a portion is in itſelf a conſider- (e) Yide Brown v. Jones, 
ation for an agreement (c). n 


Acthol, 2 Atk. 445. 
Though a woman's fortune falls ſhort of the - 
buſbaad's expectation, that is no reaſon for ſetting - 
aide a marriage agreement. ; 


11. Though the court will favor creditors as far 25 Of. 1744, cor. Harde. C. 
8 they can, it myſt be where they have a ſuperior Brown v, Jones @ ak» 
riph . ; 1 Ath. 190. 

If a bankrupt had made a ſettlement without 
conſideration, it is not good; but if a ſettlement is 
made before marriage, it is good, though without 
a portion, for marriage itſelf is a conſideration (d), (% Ye Ex parte Marth, 
and it is equally good if made after marriage, = 158. - Lanoy Ve Atbols 
provided it be upon payment of money as a portion 18 
A anew additional ſum of money, or even an 

0 agreement 


238 - CTonllderatton. 55 


9 agreement to pay money, if the money be after. 
(e] Such ſettlements are good wards paid purſuant to the agreement (). 
not only againſt creditors but 


of haſeis. Vide Colville y Parker, Cro. Jac. 158. Jones v. Marſh, Ca. temp. Tab. 6;, 
Ward _— 118 Hyltan v. Vie, v2 308. Wheeler v. Caryl, Ambl. . 2 
Yo Athol, » 450 * Sn | g | 


Where there is a conveyance by teaſe and releaſe, 
and-the leaſe is loſt, it does not at all affect the 
ſubſtance of the. caſe z for if a conſideration be 

+ Proved, the releaſe will amount to a covenant to 
6% That is to fay, a copfider- ſtand ſeiſed (4). 


ation of iape of blood for a : ome 
« . will not ra'ſe a ſe by way of coyenant to ſtand ſeiſed. For the reaſons of this 


A tine, ſee Sanders on Uſes and Trults, fo, $58, . Vide alſo Lloyd v. Spillet, 2 Atk. 149. Ard 
dert it is obſervable; that if a perſon pays a valuable conſidera ion for an eftate; and by ſore defeR or 
omimon in the tonveyarice uf the pyrcbaſed landy to him, the leg eſtate is not properly conveyed: in 
this caſe, though the confiderarion could not create an uſe by way of covenant to ſtand ſeiſed, yet the 
wendor would, be confidered a trftee for the purchaſer, Vide Poliexfen v. Moore, 3 AK. 273. « vide 


rufts, Ujes, © 
* In the caſe of voluntary ſettlements and wills, 
if there is no declaration of the truſt of a term, it 
reſults to the donor; otherwiſe. where it is a 
| ſettlement for a valuable conſideration, and in the 
nature of a contract for the benefit of a wife and 
of the iſſue. Po Et | 


$5 OR. 1744, cor. Hardw,C, 12, If a bankrupt aſter his difcharge applies to 
'Exparte Burton, 1 4. 256. an old creditor to lend him a new ſum of money 
to carry on his trade, or to be his ſecurity for any 
office, this is a good conſideration for his giving a 
bond for the remainder of the old debt, aud the 

whole may be proved under a ſecond commiſſion. 


6 Nov. 1745, cor. Hardw, C. 13. The confideration in a deed of 5,8. and other 
Walker and eibers v. Burrows, valuable conſiderations, does not oblige the court to 
om” 34 hold it to be for a yaluable conſideration, for it can 

at moſt but let the party into a proof that there 

were other valuable conſiderations. Ve EO 


4 May 1747, cor. Hard v. C. 14. A father made a will, and conſidering the 
Bent v. Dagbly, 34%. 4*4+ particulars of his eſtate, he gave a conſiderable 
legacy to his ſon, requeſting him to give his two 

® In many cafes a rei has filters xoool. each on their marriage“? The fon 
——— = gave his ſiſters two bonds accordingly, and died 
Harding v. Glynn, 1 Atk. 470. indebted. Lord Hardwicke ſaid, the court could 
30 edit. not tell if theſe bonds tallied exactly with the ſum 
a given for them, or meaſure the conſideration of 
debts of this kind by exaCt rules of proportion of 
N. Newſtead v. Searle, 1 Atk. value; nor did it require that the conſideration 
1 Ve r. ſhould be commenſurate to the value of the eſtate; 
| = but if ſuch a contract was fairly entered into with- 
out any circumſtances of fraud, it has been held 7 

" | mae 
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61. Lawfut, and not relrevable againſt. 
made for a valuable conſideration, though when, 
ever the court ſees a conſideration made up with a 
view to defraud creditors, the court will lean againſt 
it, and reduce it to what is juſt and equitable. In 
the preſent caſe the court decreed the ſiſters ſhould 
de admitted creditors for a valuable conſideration 
to the full extent. 

Where a ſon taking beneficially by a father's 
will promiſes to make it good, this is not fraudu- 
lent, but may be a valuable conſideration for a 
bond, : 

80 a promiſe under age may be a conſideration 
for a promiſe when of age, and it has been ſo held 
at common law. 


15. Where a conſideration of love and affection 
only is mentioned in a deed, and it is not ſaid for 
aber conſiderations, no proof of other confiderations 
can be entered into, for it would be contrary to the 
deed, Otherwiſe, where no conſideration at all is 
mentioned in the deed. | 74 | 


16. 4. borrows money of B., and gives him a 
draft upon a fund due to A. out of the Exchequer, 
and then becomes bankrupt, This is an aſſignment 
of the property to B. for a valuable conſideration, 
and ſhall prevail againſt the aſſignees under the 
commiſſion. SY 


17. A deed in conſideration of love and affec- 
tion, is good withaut livery, by way of covenant to 
ſtand ſeiſed; becauſe that does not operate by 
tranſmutation of poſſeſſion, but the uſe remains in 
the grantor until taken out of him by, force of the 
con(ideration. 


18. The court will not ſet aſide a purchaſe of a 
reverſion merely on a ſuggeſtion of under-value, 
after the eyent has taken place, if no fraud or im- 


polition appears. 


19. A. gave B. a promiſſory note ſor 61cl., as 
the difference in ſome ſtock-jobbing tranſaQions, 
B. indorſed the note to C., to whom he was in- 


| ide Thynn v. Thyno, 1 Vern. 
290. 


Vide Brooke v. Galley, 2 Ack. 
34+ Smith v. French, 2 Atk. 
245. 5 


28 OR. 1748, cor. Hardw. C. 
Peacock v. Monk, 1 Ve. 128. 


27 Nov. 1749, cor. Hardw. C. 
Row v. Dawſon, 1 Ve. 331. 


— 1751, cor. Hardw, C. 
den v. Vallier, 2 V%. 255. 


10 July 1752, cor. Hardw, c. 
Nichols v. Gould, 2 Vi. 422. 


28 Mar. 1753, Dom. Proc. 
ar & al. v. Wilfor, 
6 Bro P. C. 6. 


debted in a larger amount, and C. gave B. credit 


for the value in account. Held, that C. was a 
lend fide holder of the note, and not affected by the 
conlideration for which it was originally given. 


20. When 


M. 1964, cor. Northington, C. 29, When the conſideration is meritorioug, 
Wight «. Englefield & al. in the cpſe of a proviſion for children, the — 


. 1 will aſſt the de ect of an intended legal convey. 


p. C. 186. which ſeems to be ance. againſt the heir; but in many inſtances, where 


* Vide Bramball v. Hall, Ambl. 
467. in which caſe the confider- fuſe to aſſiſt ſuch deſect. 


ation was not meritorious, the feme's conveyance being to the aſe of her caturel fan, 


S. C. aftirmtd in Dom. Proc. the conſideration is not meritorious, the court re. 


l cor, Bathurſt, C21. A. purchaſed a reverſion worth 120011. for | 


k v. Sadlier, Abl. 7544. 200%, which he bong fide paid upon a bill to im. 
peach this purchaſe. It was contended, that the 
. defendant ought only to hold the eſtate as a ſecu- 
rity for the 200 J.; but Lord Chancellor ſaid, the 
Nl, Baffet v. Noſworthy and queſtion was not, whether the conſideration wa 
Mildmay v. Mildmay, cited from adequate? but whether it was valuable? For if it 
Lord Northingron's MS. notes: were ſuch a conſideration as would not be deemed 
| fraudulent within the ſtatute of Elizabeth, it ought 
not to be impeached in equity. Bill diſmifed 

without coſts. | Nai arts 


M. 1778, cor Thurlow, 0. ; 22. Equity will wy ſet _ a deed entered into 

Serben v. 4. Bateman, by parties appriſed of their Tights, in order to put 

1 Bro. Ch. Gs. 22. an end to a ſuit, although upon inadequate con- 
ſideration. 


14 July 2786, cor. M. R. 23. On a deed of ſeparation, the truſtees indem- 

Ny" 8 ard Ur. nifying the huſband againſt the wife's future debts 

ET Ire T0 JO» is a valuable conſideration, and takes the Cconvey- 
ance out of the ſtatute. 


M. 7780, cor. Thurlow, C. 24. Wherever a voluntary deed is not ſufficient 
Colman v. ard, to paſs the ſubject out of the conveyor, it never 
* . can be carried into execution; and a court of 
equity will not carry ſuch deed into execution, un- 

leſs it be ſupported by a valuable, or at leaſt what 

the court calls a meritorious, conſideration; ſuch as 

— of debt, or making proviſion for a wife or 

11d. | | 


SEC. 2, Of unlawful and invalid Con- 


ſiderations, againſt which Equity wil 


relieve. 


H. 169, cor, Lds. Comrs. . DEFENDANT obtained from plaintiff a bill 


Dyer v. Tymewell, 2 Vern. 173. 
"if the charge * the v atiffs of exchange by fraud, and upon pretence 


© bill has been confined to the ob. Of a demand that was fictitious, and had nothing 
taining of the bill of exchange Of realty in it. The bill expreſſed to be for value 


by dureſs, the court weuld hot received, but defendant admitted by his mow 
: t 


(2. Unlawfal, and relievable againſt. C—o 23g 


5 ht 

— that vo money paſſed. Decreed the defendant to have relieved, but left him to his 

"oy pay principal, intereſt, and coſts, remedy at law. 

2. Defendant and his attorney, by fraud and M. 1693, Cane. 

t te niſrepreſentation, obtained from 4. a conveyance . — — ol 
| of her eſtate, and prevailed on her to levy a fine 2 Fern, g09. 


iſo. No conſideration was paid ; but friendſhip 
was {et up as a conſideration, Upon a bill by the 
deviſee of A., the court decreed a conveyance of 
the eſtate from defendant to the deviſee, ſubjeQ to 
the debts of the teſtatrix. 


3. A. was bound as a ſurety in a recognizance,- M. 1700, cor. Wright, C. 8. 


\ 


the | 
was ited. $5 May 1660, for payment of money which v. Lord call & Un, 

if it * not to de wade good by the convention — ; 
ned i fot confirming judicial eren the act not 

icht atending to that day. A. being a ſurety only, and 


having no conſideration for entering into this re- 
cognizance, the court would not make it good 
2ainſt his eſtate, nor allow it to be ſo much as a 


2 ed. | 
on. 4. = in tail made a leaſe to 4., in _ 29 Jos. 1703, Dem. Pros. 
deration of his procuring a marriage between r 
leſſor and a lad 5 — Held, that this con- 2 = ACh. 165. wed 
. fderation was fraudulent, and the leaſe accordingly 2E. Abr. 58s. fl. 1 
bts ſet aide. | 10 Vu. Abr. 2:6. pl. 27. 
e- 14 Vin, Abr. 160. pl. 4. 15 Vin. Ar. 265. el. 10.—— Vide poſt; tit. Marriage 
5. Defendant as truſtee for the executrix M. 2728, cor. King, C. 
nt of one Fowler, gave a note for a ſhare in the _— i oa 
er Ide mines. It was diſputed whether plaintiff pe 1 Salk. 125, 4 Mod, 262 
of ſhould be left to law upon this note, for that the 244- * hs 
Ne mines were a bubble, undertaken by plaintiff, and 
at whether defendant could give the want of conſi- 
as deration in evidence under 3 & 4 Ann. c. 9. The 
or judges were divided in opinion; but an, injunction 
was granted on terms, 'defendant agreeing to give 
judgment and releaſe of errors, ſubject to the order 
on hearing. 
* 
6. A pauper 72 years of age conveyed lands of MI. 123, cor. M. R. 
| 401, 3 anon of = annuity of 9 7 — 


201, for his life. He lived but two years after. Fa. i». 
Upon a bill hy the heir at law this conveyance was VE 8 


810. pl. 2. 
let afide at the Rolls, it appearing that the old man —— _ — ., _ 


ll 

e was weak, and eaſily impoſed upon; and his Ho- en by the old man to draw 
8 nor's decree was afterwards affirmed by Lord Mac- the conveyance, or that the con- 
e tents of it were ever read to him. 
, Re "2900 : 3 * Whis ». Small, E, ch. 

. Bennet v. 2 v. Blood . . V. Green 
t 2 Vel. bz7, Filmer v. Gott, 7 Bro: B. ©, 70, which ae cas of the lms ature, ; 
7. Where 


236 C—o -__-- Conſideratfon. "64, 
H. 2743, Cane. 47. Where a leaſe for years worth 2000. h an 
Evans v. 1 and anther, belonged to two coparceners, and one of 
2 he 1 5 Ky upon a falſe ſuggeſtion that a fine of 2501. vun 
Vide 2 Com. Dig tit. Chan- be paid for the renewal of it, obtained an 
a (2 T. 2 23 . ment of the other's moiety for a conſideration of 
rn. . IIkinſon Ve 2 | 
Brayficld, 2 Vern. 307. Nichols 20 . The court ſet afide this conveyance as fray 
v. Nicholls, 1 Atk. 409. Young dulent, and ordered the aſſignee to account for x 
. Pezchy, 2 Atk. 254. Evans 5 f the profits, and de an | 
K voy oh 2 Bro. Ch. Ca. 150. 9 a WP 3, de end at to pay coll. 
& vide poſt, tit. Deeds, Fraud, Heir, catching Bargains. Wy, 


P. 1737, in Scace. 8. Edward Parry covenanted to convey all hi 

- Parlyv, Hughs, lands (part being in mortgage) to himſelf and hi 
7 Eq: l, 54+ fi. wife for their lives, and to he heirs of the ma, 
riage, remainder to Edward Parry, plaintiff; f im 

N father, in tail male, who was: a ſtranger both in I L 

* Qure, if it was not the blood and conſideration, and he having no iffue*, ton, 


covenantor who bad no ifſue, and (and his wife being dead,) deviſed the mort 
whoſe wiſe was dead, as ſtated in 


remiſes to defendant, and died. Plaintiff brought 11. 
25 oy | his bill to have the A executed in RE 10,00 
(a) But it would have b-en him, but it was diſmiſſed (). ind u 


ethcrwiſe if ſu b covenant bad been k 1 1 ; N 1 gent 
t cha- „ Cr ditors, or a ch ot her. con ation ; or making t 

ſewn os . — N of the — induting to it would be valuable 2 ged. 80 in favor of a 50. — 

chaſer, the jeller, after purchaſe, being confidered oaly as a truſtee for the purchoſer, 8. C. in 


22 Feb. 1742, cor. Ha do. C. 8. Every voluntary conveyance by a huſband is * 
Fuzer v. Fitzer, 2 Alt. 513. fraudulent againſt his ereditors; and though he iz _ 
bound by law to maintain his wife and children, tell 

yet the funds out of which the maintenance iz to len 

| ariſe are liable to his creditors; yet Lord Hard: 

wicke ſaid, he would not weigh the conſiderations 


(b) Vas Midelecome v. Mar- in deeds in too nice ſcales (6). Wy 
low, 2 Ak. Sz 1. where Lord H. 


ſaid, ©* the court never weighs nicely the particular advantages of a ſettlement on either fide, if it e Illega 


« juſt in general,” 


7 July 1749, cor. Hardw. C. g. Bill for delivering up a bond given by plaintif 
U.b.atam v. Ox, 17-27%: to defendant's wife, as a reward for her power and src. 
influence over plaintiff's grandfather, (an old man 6 
of 82,) that he ſhould diſpoſe of his whole eſtate 
for plaintiff's benefit, and give ſecurity that he al 
would not alter his will ſo made. Per Lord Chur 
cellor This bond is new in 1 and differs from * 


marriage brocage bonds and bonds in fraud of ma- | 
riage agreements, yet being given for an unde iche 

conſideration, it muſt be delivered up, for it ca WJ": 

receive no countenance in equity. lent 


| exten 
© July 1755, cor. Hardw. C, 10. Plaintiff (an imprudent man and liable to Winter 
Briggman v. Green, 2 Vs}. bag be impoſed upon) conveyed his eſtate to his ſervant Wiſer: 

on pretence of a qualification to kill game; dan ber i 


4 Unlewful, and relieuMle again. 


were was a formal livery of ſeiſin the ſervant never 
i in poſſeſſion, but paid rent to the plaintiff; 
lhe conveyance imported to be in conſideration of 
;00/,, but no money was ever paid or intended 
o be paid 2 upon a bill to ſet aſide this convey- 
nce, the ſervant ſet up his maſter's letter deſiring 


nfideration 3 and he inſiſted on the eſtate as a 


onre for a valuable conſideration can after- 
mids be ſet up as a gift. Many conveyances 
are been ſet aſide on that gronnd. The preſent 

nce is attended with ſo many circumſtances 
of impoſition, ' that it is impoſſible it can ſtand. 


tion, and directed an account. 


1. J. S. purchaſed an eſtate of his aunt for 
10,000/., which was proved to be worth 20, oool. 
ind upwards 3. but in the conveyance, the conſi- 
{ration of natural love and affection was added. 
Held, that this was a groſs fraud upon the aunt, 
ind the conveyance was accordingly ſet aſide. 


12. Equity will ſet aſide leaſes for lives, ob- 
tained by the agents of a deceaſed perſon of weak 
ntellefts, upon inadequate conſiderations, as frau- 
dulent, 


13. The court of chancery will not allow the 
indorſee of a bill of exchange, given to a broker in 
conſideration of money paid by him for effecting 
Illegal inſurances, to prove ſuch a debt under a 
commiſſion of bankruptcy. 


dre. 3. In what Caſes a Deed without 
Conſideration ſhall be deemed good 
and effectual, and to what Purpoſes. 


Ir the wife has a judgment, and it is extended 
* upon an elegit, the huſband may allign it 

ithout a conſideration: ſo if a judgment be given 
in truſt for a feme ſole who marries, and by con- 
{nt of her truſtees, is in poſſeſſion of the land 
atended, the huſband may aſſign over the extended 
ntereſt ; and by the ſame reaſon, if a feme has a 
(ecree to hold and enjoy lands until a debt due to 
ler is paid, and ſhe is in poſſeſſion of the land 
: : under 


that 3500 /. might be Inſerted in the deed as a 
git from his maſter. Per Lord Chancellor — No 
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His Lordſhip therefore ſet aſide the whole tranſac- 


3 Feb. 1774, Dom. Proe. 
Filmer Clerk and anther v. Gott 
Es. 7 Bro. P, C. 70. 


12 Nov. 1783, cor. Lds. Camtrs. 
Gartfide v. Iſherwoed and ubers, 
1 Bro. Ch. Ca. 558. 

Vide Filmer v. Gott, 7 Bro. 
P. C. 70. 


20 May 1757, cor. Loughb. C. 
Ex parte Matter, 3 Veſ jun. 373. 


T. 1733, cor. King, C. 
Lord Carteret v. Paſchal, 
3P. Mi 2c0. 4 Bro. P. C 167, 

Vide Sit Edward Turner's caſe, 
1 Vern. 7. Tudor v. Samyne, 
2 Vein. 270 Parker v. Wynd- 
ham, Picc. in Ch. 419. 
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0 O, Cor. Hardw. C. 
5 =p — Barn. 110. 
a £9. Abr. 670. pf. 21. 


P. 2688, cor. M. R. 
Thompſon v. Baſkerville, 
3 Cb. Rep. 215. 


Contempt. $1, 
under this decree, and marries, the huſband wy 
aſſign it without any conſideration, for it is in u- 
ture of an extent. | 

2. It was ſaid by Lord Hardwick in this caſe, thy 
in aiding defective executions of deeds in favor d 
a wife or children, it has never been required thy 
thoſe deeds ſhould be founded on any valuable con- 
ſideration, in the ſtrict ſenſe of the word]; but the 

deeds being in erder to make a proviſen for 1 
aſs or children, it bs ſullcient. 

As to what ſort of conſideration will raiſe a ug 

by way of covenant, to ſtand ſeiſed, fee jy, 
tit. Covenant, Tre/! , Uſe. J 
Where the conſideration. of a bond or contra 
is, that a woman ſhall cohabit with a mu 
as his miſtreſs; whether given in prenizn 
prdicitie ; or, pre tuspi cauſd, ſee poft, tit 
Seduction 


For caſes of deeds obtained by fraud, without 
any, or for very inadequate conſiderations, 
= peft, tit. Deeds, Fraud, Heir, catching 

aint. ; 

As — voluntary contracts, where good in 
equity, and by what conſiderations ſupported, 
ſee _ tit. Agreements, Bonds ; po, tit. 
Deeds. | | 


SEC. 1. What amounts to a Contempt; 
how the ſame ſhall be puniſhed ; and 
to what Extent the Eſtate or Repre- 


ſentatives of the Party in Contempt 
ſhall be bound. | 


1. PLAINTIFF was a fecond mortgagee, cot 
teſting the validity of the firſt mortgige 

but not having made the mortgagor a party, he 
was ordered- to pay five marks coſts. Plaintif 
amended his bill, and ſet down his cauſe 3 3 
original cauſe, and not by way of appeal. Plat 
tiff had not ſerved the mortgagor with Jo; he 
| 1 ” 


286 Il 
Plains 
ſs, be 
being 


ſeaz the court therefore would not | 
tear the cauſez for no contempt can be without 
ſervice of a ſubpoena, and plaintiff ought to have 
the mortgagor's anſwer, or run out all the proceſs 
of contempt to a ſequeſtration. a 


2. If a man marries a lunatic when under the T. 702, cor. Wright, C. 8. 
care of the committee of the court; this is a con- n. e ca,, Prec. in Cb. 203, 
tempt for which the perſon marrying may be com- Eg. Abr.278. fl. 6. 
nitted; and marriage is no ſuperſedeas of the | 
commitment, ſo as to take him or her out of the 
cuſtody of the committee. 


3. In this cafe the court granted an attachment H. 1707, Scacc. 
qainſt a man for his contempt in refuſing to be Xv. Newell, Parker 26g, 
axamined by the ſheriffs of London, upon the exe- 
cution of an extent at the ſuit of the crown. 


4. A decree was made againſt a tenant in tail H. 1708, cor. Cowper, C. 
who had agreed to ſell his eſtate; he ſtood out way" © dan 
il proceſs of contempt for not obeying it, and nice in G. 278, 
died; yet his ifſue were held not bound, as he 
could only affect his iſſue by fine or recovery. 


5. An infant was inveigled from B. her guard- 22 May 714, cor. Harcourt, C.. 


un, and married to . Though the infant was Hanse v. Waugh, 


wot taken from a guardian aſſigned by the court, 1 .. ges. A ne Rep. 


yet both V. and the parſon, and the agents, were 117. S. C. cited arguends, fay*, 
all committed by the M. R.; and the order was bat they were long in euſtody, 
afterwards confirmed by Lord Chancellor Harcourt. 88 _ x — — 
Cited by Lord Commiſſioner Jelyll. 2 P. W. 112. cafe, Ca temp. Talb. 59. fays, 


all the parties were committed, it 
be'ng held a contempt of the court to marry a ward of the court without its diietion. And the lame 
wud have been done in the caſe of Hughes and Science & al. Hil. Vac. 1740- but it did not appear in 
that cauſe that Milliams the clergyman who married the infant to Science was at all party to the contri- 
nance, and ſo had not incurred the cenſure of the court ; whereas had he been privy thereto, the licence 
wald not have protected him. Vin. Abr. tit. Guardian. P. 205. Note to Cale 3. 


6. Suing thre bail below, while a writ of error H. 1720, Dom. Proc, 
u pending in parliament, is a contempt and a 8 
breach of privilege. | 2 25. Abr. 22 h — 3. 


7. An 2dvertiſement, that whoever ſhall diſco-— M. 1720, cor. Par ler. C. 
rr and make legal proof of a marriage (in relation * ? 
to which a ſuit was depending) ſhall have 100 /. N 
reward, Held a contempt, and the party was 
committed, 


g. A ſequeſtration was ordered , both againſt H. 1722, cr. Macc'esfield, C. 


the Counteſs Dowager of Shaft/bury and the Coun- #* *: Wil 1 4 —— 


tels of Gainſborough, for their contempt in contriv- 2 Eg. tr. 716. 74. 3. 
| | ing 


240 C0 *. Tontempt. TY Fr. 
See this caſe Rated at large, ing and effecting the marriage of the Earl of 
poſt, tit. Guardian and Evidence. bury, an infant, with the Counteſs of Gai a 
| daughter, without conſent of his guardian named 
by his father's will; and without applying to the 
court, . . | 
On the 15th May following the Lords Commit. 
ſioners before whom this matter was ſolemnly 
argued, gave their opinion that the ſequeſtration 
qu Lady S. ought to be made abſolute; but for: 
aſmuch as the infant's guardian had not complained 
or prayed any relief againſt Lady G., the coun 
would do nothing againſt her, but diſcharged the 
order of ſequeſtration with reſpect to her. 


The marriage of a ward, without the conſentsf 


A . 440. 35 to the pu- the guardian, 1s a raviſhment of the ward (a), and 
niſkment_ for contempt 'n Flas. is ſeverely puniſhable by ſtatute of Feſtm, 2. c 34, 
en — b. Wins. 116. nor is there any thing againſt which the court ſhevi 
more reſentment, or is more jealous of, than the 
unlawful marriage of in fans. | 
The court therefore has been induced to commit 
| | the parſon and other agents concerned in the mat. 
(5) N. Mrs. Athe's caſe, riage of a lunatic (b), who equally with an infant 
Mobs. in Ch. 4120 was deemed an object of the protection of the 
| court, ſo alſo the court has required the committee 
of an-infant to enter into a recognizance that the 
infant ſhould not marry without leave of the 

(e) Ne Davis's caſe, 1 P. court (c). ä | 

Was. 698. 


And as the court will puniſh the inſtruments of 

(d) Vide Hannes v. Waugh, ſuch marriages without conſent of the guardian (0); 

2 Eq. Abr. 7546 pl. 1. ſo if there be only an apprehenſion that an infant 
- ny be married unequally, the court will interpoſe 
and commit the infant to a proper perſon to preſent 


(e) Vu. Lord Raymonds caſe, ſuch danger (e). 


And ſhould the marriage of ſuch an infant be 
procured to one of equal fortune and degree, yet 
being without the conſent of the guardian, the 
offence is thereby conſtituted, and the equality ca 
at moſt but tend to extenuate the fault. 


p. 1722, cor Lds. Comrs. In Gilbert's report of the principal caſe; he fy 
Earl 2 Shafiſprry v- Shof/four9, it was obſerved by the Lords Commiſſioners, that 
G18, Ef. Ep+ 172175 the contempt was not ſworn upon Lady Gat 
borough, whereas an order for a ſequeſtration in the 
caſe of a peer is a judicial act of the court, 2nd 
therefore muſt be upon a proper affidavit ; 31d 
further, that the order is the judgment "EY 


3 52S 6 ww 
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FFA F 


(1; What, and where puniſhable. 

courts and the ſequeſtration is the execution of it, 
aud therefore the judgment ought not to be founded 
on conjeſturs only z for if ſhe be examined upon 
{abſequent interrogatories, that will not make good 
the judgment of the court by a matter e poſt 


Where an order is erroneous, a perſon ought 1 Feb, 2922, Dota. Proc. 


not to be proſecuted for a contempt in diſobeying INN - 7 
nnen, <5 30 | f 5 Vin. 452. 6 Tt 2 Eg. Abr. 224, „ 3. 
| | 4 


10. Lwo rſons havin authori to ſeize the M. 1726, cor. King, G. 
effects E 52 bk - 3-2 gloſet whers A © Gb G6 
the bankrupt was, to ſearch for them; two officers Th. ame N 5 
came Toon after them, and took him in an action, be C v. Kudamm. 
and threw. him into the Compter, where he was ww 

ferred with ſeveral other actions in cuſtody. Or- 
dered, that they (i. e. the officers) at their owu coſts _ 
ſhould procure, him to be diſcharged, or ſhould 


A wag a af of ihe pracy' of the - 


11. All who are concerned in the private mar- . 1729, cor. King, C. 
nage of an infant under the care of the court of  £wg v- E/woyry AMoſ-gr. 
Chancery, are guilty of a contempt, though they = 
are ſtrangers to the order of guardianſhip. : 

But the court will not fet up an inquiſition to 
find out who. they are, nor examine the perſons | OL 
concerned as to who was the perſon that married 


* 
* 


12. One of the guardians of an infant girl about . 1729, cor. King C. 
9 years old took her from a boarding-ſchool, and ay Ee” 9 
married her to his own ſon, who was a barber's 2E. Ar. — l io. 
apprentice, and had no eſtate. The court ordered N . 
the guardian to produce the girl in court, and then 
committed her to the other guardian, ordering an 
information to be brought againſt the guardian 
who married the ward ſo much to her diſparage- 
ment, but held this to be no contempt, the ward 


not being under the immediate care of the court, 


13. Three perſons being appointed guardians of M. 1730, cor. King o. 
a young woman by her fathers will one of them _ __ Rep. 106. 
gets her (ſhe being nine years old) married to his % 75 Fn 
own ſon, who was ſeventeen. It was moved for 
an bomine replegiando againſt the father and ſon, 
that they ſhould ſtand committed, and for an in- 
junQtion to their receiving the rents of her eſtate. 
Lord C, King thought every part of the motion 
Vor. II. R reaſonable, 
ct 


242 C—o ECTontempt. It, 
ED reaſonable, -but as to the firſt part ordered x 
ſpeedier way, viz. to bring her body into count by 
a time ceftain, and made an order on the defend. 
ant for that purpoſe accordingly. - 


M. 17430, in Scace. - 16. Where the time for anſwering is out; the 
Lord Berkley v. Verden, defendant ſhall be deemed in contempt, though no 
nber attachment be ſealed. N 


T. 1731, cor. Jekyll M. N. 15. Marrying an infant ward of the court is 4 
Herbert's caſe, 3 P. Wm. 116. contempt, though the parties concerned in ſuch 
D * 4. marriage had no notice that the infant was a wad 
OT bn of the court, | 2 2 
3 P. Nu. 118. W. 80 where one, not a freeman of London, married 
Rex v. Harwood, 1 Vent. 278. a city orphan, though it did not appear that the 
A party had any notice of his wife's being a city 
| orphan, it was puniſhable by the court of orphans, 
$0 executors are bound to take Acts of court, as the commitment of a ward- 
omg ———— in ſhip, and in a cauſe then depending, muſt be taken 
therefore cannot pay bonds before hotice of by every one at his peril in the ſame 
fuch judgments, but at their manner as a /is pendent. 2 
Peril. Off. Ex. Cap. 2. f ö 1 nn 
I. % 42 cor King . 16. Though the father has a right to the guar- 
| Dy pave — dianſhip of 105 own children, and if he wo 
3 = = „ onde of Way gain the cuſtody of them, is at liberty ſo to do, 
Shaftſbury, 2 P. Wms. 118. provided no breach of the peace is made in ſuch 
Rex v. Smith in B. R. T. 7 8 attempt; yet it will be a contempt in him, and 
* much more in auy other perſon offering to take 
them when going to or returning from the court 


of Chancery, 


42 fon 194*, cor, Herze ©. 17. A miniſter of a pariſh who prevents an 
Burton v. Matters, 2 tk. 114. order for a defendant's appearance being publiſhed, 


Born. got. purſuant to the 5 Geo. 2. c. 25. is indictable for 2 
contempt. 0 


20 Mar. 1746, cor, Hartw.C. 18. A bill being filed againſt J. 8. for an ac 
Herber Stience and others, count of an infant's eſtate, on a ſuggeſtion of 


Vin. Abr. 201. p . . 
ag ek. oh 14, waſte, J. S. did not immediately anſwer, and an 


In this caſe an exception was attachment iſſued. Ponding theſe proceedings 


_ 1 yo rye, i J. S. and one V. R. his counſellor and a juſtic: 


but the exception was over. ruled, Of the peace, went to the Commons, where V. R. 
and held that an infant is always procured himſelf to be admitted guardian to con- 


under the care of the court if a 75 
fait be depending, and_that after ſent to the marriage of the infant to J. S., and 2 


n bill filed it t a contemp: to licence was granted, and the marriage had accord- 
marry an infant without the con- ingly, J. S. being 60 years of age, and the infant 
— — dau only 16. H. the infant's uncle petitioned thit 
Fled. but an attachment for want J. S. and V. R. ſhould ſtand committed for pro- 
of an avſuges, curing the marriage of the infant after the ſuit wi 


conuymenced. 
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it. Whaty-and where puniſhable. = C—o 
commenced... Ordered, that they, ſhould be com- 
pics cloſe- priſoners to the Fleet, that V. R. 


uld be removed from the commilſhon of the 
„that J. 8, ſhould be reſtrained from alien- 


ing the infant's property, and that all the ſecurities 
belonging to the infant's eſtate ſhould be brought 


— 


before the court. N IE 
19- Where a huſband by menaces prevails oft a 24 July 1740, cor. Hardw. C. 

wife to put in an — contrary to what ſhe Ee Haſſam, 2 Ad. 30. 

wats to be true, he may be puniſhed for a con- | 

x ET 


10. A perſon keeping 2 commiſſion of lanacy 4 Aug. 1740, cot. Herdw. C. 


by him for ſeveral years, without putting it into Avon. 2 ih. £2. 
execution, is a contempt of the court, and will be | 
diſcharged with coſts. ins . | * 

at. The pendeney of a bill in Chancery relating 6 April 1742, cor. Hardw. C. 
to an infant's eſtate, is notice to all the world of Meer v. Meer, 


the infam's being à ward of the court, ſo as to 2, . in Gb. 407. 

make perſons concerned in the marriage of ſuch - 4” — We 
ward, without leave of the court, guilty of a con- 32 . report of 
2 though they had not any actual knowledge . dee 2. the”: bor 2 
of infant's being ſuch a ward, $208 - —— the marriage which 

« cenſure of the court, but they muſt a to have been concerned in the —— 
mutige, and to have been appriſed of che infant's being a ward of the court.“ . 


22. Where a ſubmiſſion to an award has been 6 Aug. 1742, cor. Harde. c. 


ourt made a rule of court, it is a contempt of that court —_— — 

to diſpute the order, unleſs partiality, corruption, . 
3 or miſbehaviour in the arbitrators be ſhe wn. i 
hed, 23. It is incumbent on courts of juſtice to pre- 4 Dec. 1742, cor. Hardw, C. 
* ſerve their proceedings from being miſrepreſented; Ann, 2 Ah. 469. 

and the minds of the public ſhould not be preju- | | 
92 diced before a cauſe is heard a). The ſtreams of (+) Ha- Baker v. Hart, 2 Atk. 
0 juſtice muſt be pure and cheat, that the ſuitors may 488. Mrs, Farley 's caſe, 2 Vel. 
2 wh with ſafety to themſelves and their cha- 
. rv, r 
— There are three kinds of contempts:— ſcandaliz- 
. ing the court — abuſing the parties concerned in 
og guſes — and prejudicing mankind before a cauſe is 
3 heard. f 


ok The calling an advertiſement in the Gloucefter 

Journal a hue and cry after @ commiſſion of charitable 
9%, was held to be à libel in the printer; and the 
court committed him. 


ced, R 2 Printing 


: 


— 


Contempt. 0 
Printing 2 brief before à cauſe comes on is x 


| contempt, if made uſe of to prejudice the world 


with regard to the merits of the caſe. 

If a printer prints any thing libellous, it is no 

excuſe to ſay he had no knowledge of the contents, 

though if the printer will diſcover who brought the 

paper to him, it may mitigate his offence, © © 
Calling a perſon an affidavit man is libelloug, for 


it means a man who is ready to ſwear on all ocez- 


2 Dec. 1744, cor. Hardw, C. 
Ex parte Kerney, 1 Ath. 55. 


fions, without any conuſance of the fact. 
Whether a libel be public or private, the only 


method is to proceed at law, and Chancery has no 


cognizance of it, unleſs it is a contempt by abuſing 
their proceedings. | | 


24. Petitioner had been aſſignee under a com- 
miſſion of bankruptcy, but was removed by order 
of Lord Chancellor, who directed him to account 
and convey, &c, to the new aſſignee, which he did; 
but being an embarraſſed man, he requeſted the 
commiſſioners to give him their ſummons, when 
he attended them, as a protection to him. On re- 
turning home from commiſhoners he was 
arreſted ; and though he produoed the commiſhon- 
ers ſummons, the officer kept him in cuſtody 
ſeveral hours, and treated the commiſſioners ſun- 
mons with contempt. Lord Chancellor cenſured 
the officer for his conduct, and ordered him to gr 
ſecurity for his attendance de die in diem to anſwer 
interrogatories, or that he ſhould ſtand committed 
for his contempt. Lord Chancellor not knowing 
of any caſe in point, directed precedents. to be 


LE Gs . ſearched, and recommended the officer to diſcharge 


Ex parte Stow, 2 Blackſt. 1142, 
19 Feb, 2745, cor, Hardw. C. 


3 Act, 297» 


25. After the plaintiff at law bad obtained judg- 
ment againſt P., and an award of execution on the 
ſcire facias, to revive a judgment P. obtained an 
injunction on the common terms of giving a relſe 
of errors, and afterwards brought a writ of error in 
the Exchequer-chamber ; this is a breach of the 
order of the court, and alſo a contempt. 


' . Where a releaſe of errors is given immediately 


after judgment entered, and before the ſcire facic! 


nalen out, the words had dine and ſuffered in the 


releaſe muſt be confined to ſuch actions, Oc. 33 
are already accrued, and bringing a writ of err! 
on the ſcire facias would not be a contempt of the 


Aſter 
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$1, What, and where puniſhable. © C0, 246. 


After the Exchequer-chamber have affirmed the N x Mod. 79, Haſtop v. 
firſt judgment, they have no authority, and a writ Holt, 5 Mod. 22g. 

of ——5 there, upon the award of the exc». : 
cution, would be no ſuperſedeas (a). i 2 v. Skutt, Dougl, 


In the pri caſe, the releaſe being ſo long 
2g0 2s 1731, the court would not conſider the 
breach of the order as a contempt, but directed 
that the proceedings only on the writ of erxor 
hould be ſtayed. | | 


26. A general order of roſtriction affects every a4 May 1745, cor. Hardw. C. 
body, and whoever ſhould marry an infant after- mich „ » 3k. 306. 
wards incurs a contempt of the court of Chan- 

27. Though contemptuous words were ſpoken: 14 June 2745, cor. Hardw. C. 
of a ſubpaena, and the — ſerving it ſeverel 4. 341. 815. 
beaten, yet as theſe facts were proved by the oa 
of a ſingle perſon only, Lord Chancellor would not 
in the firſt inſtance order the offender to ſtand r 
committed, unleſs the charge has been made out RW 
by the oaths of two witneſſes.; but made a rule 
upon him to ſhew cauſe why he ſhould not ſtand - oh 
committed. 7 BT 

Mr. Edwards the regiſter ſaid, he took it to be 
the rule of the court, that upon a motion for a 
commitment, the oath of two perſons was neceſſary 
to prove contemptuous words upon ſerving the 
proceſs of the court ; but one was ſufficient to 
prove a battery on the perſon by whom it was 
ſerved. © Lord Hardwicke, however, doubted this 
« difference,” 5 . 


28. Feſcie a ſheriff's officer, and bail for the pe- 22 OR. 1747, cor. Hardw, C. 


titioner, a bankrupt, takes him away during the Wr 7. ao 


time of his laſt examination, and ſurrenders him rupt's ſurrender and conſequent 
in diſcharge of his bail; he prays te be diſcharged privilege, vide Darby v. Bavghan, 


* WW + 


a contempt of the court. rd Chancellor inclined This privilege extends to pro- 
to think that the bail's taking the principal coming te a bankrupt on anartachmient 
o a court of juſtice to be — . has never been honors wg as 
determined to be a contempt of the court, provided proceſs to enforce payment of a 
they bring him to be examined by that court z and debt. —Pide Ex parte Parker, 
therefore diſmiſſed the petition, but without pre- . 55% | 
judice to the bankrupt's application to the court of 

King's Bench. | 


* hee a perſon mon A _ to PROIES 1 Aug 1747 © cor, Herds, C. 
82 detendant, and had notice of the decree by %. Hod, 3 Ah, 565. 
9 R 3 ; bei ng — — 


— — — 2 
— 2 — — 


Contempt. <1, 
being preſent when it was pronounced, if he does 
any act in contravention to it, he is guilty of 3 
contempt; and liable to be committed to the 


Flak. 


MI. 1747, cor. Hard w. C. 
engree V. Jona 2 
Ch, Ca. 144. wth 


(s)- Skip v. Harwaod, 3 Ati. 
565. | 
18 July 1764, cor. Hardw. C. 
Avi, Farley's coſe, 2 Ve. 320. 


1 April 2756, cor. Hardw. C. 
Butler v. Freeman, Anbl. 381. 


Ne Hughes v. Science, 2 Eq. 
Abr. 756. pl. 14. 


Pengree v. Fonas, 


3 Bro. Ch. C. 141, 


T. 2792, cor. Lis. Comts. 
Call V. Mortimer, 
4 Bro. Cb. Ca. 89. 
Prac. Reg. 176. was cited in 
favar of the motion. 


a ward of the court. 


30. It is no excuſe for Lr at law after 
an injunction is granted, that it was not ſealed, for 
where a defendant or. his attorney have been pre. 
ſent, on an order for an injunQion, and they hare 
proceeded at law before it has been ſealed, the 
court has conſidered it as a contempt, and com- 
mitted the perſons for it (a), | | 


31, A publiſher of an advertiſement, as to pro- 
ceedings in this court, was committed to the Fun 
priſon for contempt; but was diſcharged: on ſub. 
. diſcloſing every thing, and paying the 
coſts. | 


32. It is a contempt to marry a ward of the 
court, without leave of the court, though the fa. 
ther of the infant is living. 


| Mere filing a bill is ſufficient to make an infant 


23- Upon a writ of error in B. R., defendants 
in error, not having filed their original writ in due 
time, petitioned the Rolls that fuch writ might 
iſſue, and obtained an order accordingly, which 
order was neglected to be ſerved, In the mean 
time plaintiffs in error ſigned judgment, Defend- 
ants moved that plaintiffs might ſtand committed 
for a contempt of the order at the Rolls, but Lord 
Chancellor refuſed to commit them, and only di- 
reed them to conſent that the Judgment ſhould 
be ſet aſide on à motion to be made in B. R. 


34. Motion that defendant, who had been com- 
mitted for a contempt in non-payment of money, 
ſhould be committed a clofe priſoner for his fur- 
ther contempt in refuſing to pay, and ſaying he 
ſuppoſed the attorney wanted to lay out the money 


in the funds. Motion refuſed, 


M. x7g5 in Scace, 
£:2.4/loroke v. Lord Doracgal, 
3 Arfer, 647. 


35. Where an order nif for a ſequeſtration ls 
obtained againſt a privileged perſon, he is not i 
3 unleſs he neglects to obey the orcer 
miſe, 

uch an order may be ſerved on the defendants 
elerk in court, | 
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$2. Of Meſne Procgſi until Decree, 


850. 2. Of the Contempt of Meſne Pro- 
ceſs until Decree, and of the Proceſs 
for ſuch Contempt. 


1. A Sequeſtration which ifſues as meſne proceſs, T. 1682, cor. | e. 
A determines by the death of the party; other- 8 * Richey, N 
wiſe, if it iſſues after a decree, though for a per- ve he - 


ſonal duty. . | 1 Vern, 
2. By an order for time to anſwer, all contempts M. 168, Cane. 
ue not ſtayed-unleſs it is ſo ordered. . 


3. Where a man is arreſted upon an attachment, T. 1683, cor. North C. S. 
the contempt ſhall hold „ though no affidavit Anon, 1 Vern, 172, 
be filed at the time of taking out the attachment, x | 
if filed before the return of it. / 


4. One of the defendants is in contempt to a H. 1684, cor. North C. 8. 
gy doin for want of an anſwer, and the-cauſe FH. ITS A 8 
is againſt the other defendant, yet he may | 
come in and anſwer, and the cauſe may be heard 
again ag to him, | noe 

5. By the king's demiſe (a), all proceſs of con- H. 1684, Canc. 

_ not executed is determined, ſo that plaintiff ( e 
muſt begin again at an attachment; but where g „bich enafts that all fh 


I cepi {s ſhall remain in for 4 
Denen 


6. Sequeſtrators on meſne proceſs are aceount- T. 1684, cor, North C. S. 
able for the profits, and can retain only ſo far as Cie 5 
to ſatisfy for the contempt. Vera. 247. 


7- Upon an affidavit that defendant was gone to M. 1685, — C. 
Holland to avoid plaintiff's demand, and he having Vi v. David, 1 Fern 344. 
been arreſted on an attachment, and a cepi corpus 
returned by the ſheriff, the court on motion granted 
a ſerjeant at arms againſt him, and upon the 
return of that granted a ſequeſtration. | 


Mur! When a cepi is once returned there-is ap end of all manner of proceſs (for no or 
commiſſion of revellion goes after that) ; and though a meſſenger of late year» has been uſually g:anted 
in ſuch caſes, yet he is but a new officer, and ſubordinate to the ſerjeant at arms z but — 1 ſuch 
rale 1. ſhould move that defendant may enter his appearance and be examined wichin dayt, 
a fand committed. : 


8. An attachment ſued out in the time of King P. 1686, cor. Jeffries C. 
Charles II. and executed at Exeter three days 9 


iter his demiſe, before notice of his death, was Crew ad — EY 


adjudged to be well exccuted, and the proceedings Vaughan and Bampfield, temp. 
thereon regular, : P 8 North, C. S. a : 
| Rq + . 9. The 


n =o © Contempt, $4 
6 9. The ſheriff cannot take a bail bond upon an 


Auen, Prec. in Ch. 331. attachment for not paying coſts; but in ſuch caſe 
de of » member of pu. a neflenger mult go to bring in the party. | 
liament. 204d. 21400 tity 
H. 1718, cor Parker, C. 10. The firſt proceſs for 'contempt againſt ; 


RS Ih na. menial ſervant of a peer, is a ſequeſtration a. 


| WHAM: e Lend Chiford's Cale, 2 P. Wins. 38. # 


„ 
- 


F. t, . M. 11. One Paine having obſtructed the execution 
| Paine's Caſe, 1 P. Ens. 439 · of Lord Chantellor Coupers warrant, was com- 
83 1750 mitted to the Fleet for à contemptz and having 
„removed himſelf to the King's Bench, he was ſet 
1 ; at large by the marſhal; whereupon Lord Chief 
PINE | " Fuſtice Pratt granted his eſcape wartatit, upon 

ä which Paine was taken and committed to Net 
0 Paine moved to be diſcharged, contending that the 
(a) Nd. uin, 5 Anne, ſtatute of 1 Ann. cap. 6. (a); which yave eſcape 
Cape 9. Ko warrants, ſpoke only. of perſons committed by any 
- ads ____. of the courts at Weltminfer for debt, or for contemyt 
in not performing orders or decrees made in courti of 
ity; and that the ſtatute did not extend to per. 
2 committed for contempts generally: the court 
of King's Bench conſidering this ſtatute as 4 penal 
ſtatute; and as ſuch to be taken ſtriftly, and not 
. enlarged by equity, adjudged feriatim, that the 
eſcapt warrant in this caſe did not lie. But there 
an bat, | being an order in Chancery that Paine ſhould be 
107 | kept within the walls of the Fleet, the court made 
a2 a rule that he ſhould be delivered by the keeper of 
ate to the marſhal of the King's Bench, from 
whence he had eſcaped, to be there cloſely con- 
fined according to the intention of the, order in 

Chancery. 


"it 1719, in Scace. 12. Commiſſioners of rebellion ought to take 
Jon: v. — and auth, ſecurity from the defendant to appear, where it is 
42 upon the ordinary proceſs of the court z but where 
it is upon an attachment, or contempt of an order, 
they ought not to take any ſecurity, but have the 
body in court upon the return of the commiſſion of 

rebellion. 


e 13. Where the ſheriff has the amerciaments a 


U — — in Londen (a), the courſe was to grant a meſſenger 
85 North affirms that to bring in the body upon a cepi corpus returned 


the officers of the city have no but now the practice is, to deny a meſſenger, and 
amerciome = Met zog. order the ſheriff to bring in the body (6), elſe the 
as 2 Atk. 507. Wilkioſon ſheriff to pay the plaintiff all the colts. 

v. Belchcr, 2 Bro. Ch. Ca. 184, 
14.4 
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64) WY (ol 0f Moſer Procefs until Decree, C 249 


- th A ſequeſtration mf is the firſt proceſs 11. 1 16, cor, . R. abſ.C, 
wo mink a peet or — the Houſe of Com- + 


monsz but if there be a ſequeſtration mt againſt 2 Eg. Ar. 711. Fl. 3. 
a peer for want of an anſwer, and the peer puts in ö 
an anſwer which is inſufficient; yet the order 


7 for a ſequeſtration ſhall not be abſolute, but a new FP 

OY {eons 
but Lord Hardw. in Butler Atk. doubted propriety 

ution nd be purſued l in that inftance. = l he” = * 

com. 

aving 

as (et „. 7. 

Vide Anon, 2 P. Fu. 481. 
Chief — 5 75 10 
upon and D do Child v. Babſon, 
gate. a Veſ. 110. 

t the 
cape 

any 
emp! » 1928, cor, King, C. 
17 of Anon. Mo. 85. 

per- ace de could Vide Anon. x Vern. 187. 
ourt 8 
nal 

not 17. The attachment on which an order for a M. 1231, cor. King, C. 

the ſerjeatit at arms is grounded, muſt be entered in Y. Philips, 2 F. Wau, 657. 
han the regiſter's office, otherwife it is irregular. | 
by 18. A defendant being in cuſtody for want of 8 Dec. 1750, cor. Hart. C. 
d of further anſwer, was diſcharged upon putting ina fur- C 7. Brache, 2 Vf. 110. 
wa ther anſwer, and paying the coſts of his contempt ; 
49% but ſhould that further anſwer prove inſufficient, 
** Lord Chancellor ſald plaintiff may take up his pro- 

ceſs of contempt 1 where he left off, which would 
not be fo if defendant were to lie in cuſtody (5) () N, Duport v. Ward 

ake until the maſter has reported the anſwet ſafficient, ied where Lord Chancellor was 
It 18 | in cuſtody, becauſe of his great obſtinacy in not anſwering. 
ere | 

ler, 19. A plaintiff obtains an order, upon his own 5 Mar. 2753, Dom. Proc. 
the motion, to diſmiſs his bill with coſts. The de- e and another v. Comvay 
1 of fendant, though in contempt for want of an an- 5 Bro, P. C. 34. 


ſwer, obtained an order diſcharging this order of 
diſmiſſion. Held, that the firſt order was properly 
made, and agreeable to the daily practice of courts 
of equity; and the ſubſequent order was reverſed. 


20. Aﬀter a cepi corpus returned, plaintiff cannot p, 1787, cor. M. K. 
move that the ſheriff may bring in the body, but * 1 2 
for a meſſenger, and afterwards for 2 ſerjeant at 
arms. 


21. Where 


+ 7200, cor. Thurlow,C. 21. Where goods are taken under a” ſequeſtr,, 
13 Mar . kaften tion upon meſne proceſs, they cannot be ſold; tht 
. 3 Bro. Ch. Ca. 32. proceeding being only to found the further procel 


ide Gibſon v. Scevington, : g 
1 — 234 — v, Of taking the bill pro 
Crumby, Barn. 212. Wilcocks v. Wilgocks, Ambl. 421. 


6 Aug- 2797, cor. Thurlow, C. But where money is ordered to be paid, and the 
+ » Cavil Si, party is in contempt for non-payment, and there. 

Ru. upon goods ate taken upon a ſequeſtration iſſued 
for ſuch contempt, the court will direct the ſe- 
queſtrators ta ſell, 2 | 


9 Dec. x79t, cor. Thurlow, C. 22. In applying to the court for a ſequeſtration 
* Crawley v. Clarke, for non-payment of money, the firſt motion is for 
gr ce. 373. a ſequeſtration niſi. | | | 


M 1791, cor. Thurlow, C. 23. Motion that plaintiffs ſolicitor, who had 
Vickery v. —, received a conſiderable ſum more than his coſts, 
3 Bro. C5. 02.372. , and who had been ſerved with an order to pay 
over the ſame, . which he had nat obeyed, ſhould 
ſtand committed. Lord Chancellor ſtated the 
practice to be, that if an attachment be wanted, 
application muſt be made to the office; but if a 
more ſummary proceeding be required, the court 
mult be moved that the party pay in the money 
by a /bort day, or ſtand committed; and his Lord+ 
ſhip made ſuch order in this caſe, 


H. 1794, cor. Loughb.C, 24. Defendant being in contempt for want of an 
alley v. Brown, anſwer, put in one which was excepted to; upon 
4 Bro. db. ca ain a3. motion that ſhe might be detained in cuſtody till 
the maſter had made his report, the court diſ- 
charged the defendant, and ordered the maſter ta 
proceed on the exceptions de die in diem: and though 
15 exceptions were aſterwards allowed to defend- 
ant's anſwer, in this caſe, and ſhe was in cuſtody 
for non-payment of coſts, the court, after payment 
of coſts, would not detain her till further anſwer. 


x6 Jan. 17.8, cor, Louzlib. O. 25. Where a defendant is in confinement under 

Regers v. Kirkpatrick, a ſentence for felony, he cannot be brought up by 

3 Pf Jane 573. habeas corpus, upon an attachment for want of 
anſwer, until the expiration of his ſentence. 


Of bills taken pro confeſs where no anſwer can be 
obtained, vide Bill, {. 19, and flat. 5 C. 2. 
c. 25. Of the proceſs for contempt after decree, 
ſee Decree, 25 


(a 


an 
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(4. How cared. 


$20, 3. How the Party in Contempt 
ſhall clear himſelf of the Offence. 


proceſs or in execution aſter a decree, yet 
in both caſes, on his appearing before the regiſter, 
he is to be diſcharged and to anſwer the interroga- 


tinued in cuſtody, the court, on motion and appear- 
ing before the regiſter, will diſcharge him. 

if the ſheriff take one upon an attachment in 
proceſs, he is to give a bond of 40/. penalty to 
the ſheriff, to appear and anſwer; but for one 


had taken up in execution after a decree, the ſheriff 
[ts may inſiſt on ſecurity proportionable to his duty: 
my but in both caſes, on the regiſter's certificate that 
ut WY the party has appeared, the ſheriff is to deliver up 
ed, the bond. Agreed to by the regiſters, and ruled 
* by the maſter of the rolls. | 
ure 2, Upon a queſtion, whether the defendant 
ey could be heard before he had cleared his con- 
rd: tempts, though he offered to pay all plaintiff's 

demands, it was determined he could not; his 
B application rejected, and a ſequeſtration iſſued 
* againſt his eftaces; and it was afterwards ordered, 
. upon a further application to the court, that he 


2 bring before the maſter, principal, intereſt, and 
1 coſts, and then be at liberty to move to have his 
th ſequeſtration diſcharged ; but the ſequeſtration not 
A ſulpepded in the Mean time. | 

1 
nt 


3. The general act of pardon (a), though with 
an exception of all contempts which had been pro- 
ſecuted at the charge of a private perſon, held to 
5 extend to contempts in marrying infant wards; 

the contempt ending in the puniſhment of the 
F party offending, and not in redreſſing the profe- 
cutor. 


4. In this caſe the court permitted a perſon who 
was in contempt to examine witneſſes to fortify his 
denial of the contempt. 


a. - 

7 A defendant in confempt has leave to plead, 
antwer, and demur; but it he prays time, he muſt 
enter his appearance with Ae regiſter. | 

7 — 6. The 


I, lier be caken up on an attachment, either 


tories at large, not in cuſtody; and if he be con- 


Danby v. Lowſon, | 
18 


Feb. 1919, Cane. 
Lord Wanman 5e Bart, 
2 . Abr. — + Is 
5 2 Ar. 450. 77 6. 


Afﬀirmed in parliament 12 
Mar. 1719, 2 Bro. P. C. 140. 


P. 1721, cor. Parker, C. 
Phipps v. Earl of Anglejea, 
1 P. Wm. 696. 

2 Eg. Abr. 754. pl. 3. 
(a) 7 Geo. 1. c. 29. ſ. 23. 


M. 1727, in Scacc» 
Wilkins V. Edſon, Bund. 244 


p. 1728, in Scace. 


Scarborough Corporation v. Jaci ſon, 
Bund. 251. 


252 Co Contempt. 3; 
T. 2728, cor. M. R. 6. The defendant is in contempt to a ferjeant 


Anon. 2 P. Wins. 481. at arms for not anſwering, and then puts in an 


We Child v. Brabſon, 2 Vel- inſufficient #hſwer; if the plaintiffs elerk in coun 


This appears to be the caſe of accepts the coſts, it purges the oontempt, and the 
Haiſtwell v. Grainger, 1 Eg. plaintiff muſt begin again with an attachment; 
Abr. 331. fl. 7. . B comptots MEER 
FO go on in his proce contempt where he 
off for further anſwer. re end 


M. 1729, cor. King, C. | 7. The court ſuffers perſons to be examined on 
Lorg v. Elway: My). 50, 51. interrogatories, to purge themſelyes of a contempt, 
| but never to bring themſelves into a contempt, 


7 


Hill v. Biel, Mof. 259+ . yp 


| K 1730, cor. King, C. . One in contempt for not obeying an order 
173 June 1731, Canc, : 9. When a defendant is in contempt for want of 
Anon. Sel. Ca. in Ch. 5. an anſwer, and an inſufficient anſwer is put in, that 
> Eg. Abr. 6g. fl. 7. is no anſwer at all; and the plaintiff is not to begin 
his proceſs de novo, but go on regularly from the laſt 


proceſs. 


26 Nov. 1745, Dom. Proc. 10. Afidavits of a defendant's illneſs and inca- 
Degen Ejg. v. Vernon Eg pacity to put in an anſwer, are admiſſible evidence 
* on which to ground an application to diſcharge 
roceſs of contempt, and receive the anſwer; 
ugh the ſuit be inſtituted in {reland, and the 
afhdavits ſworn in England, and though a decree 
has been taken pro confeſſe, in conſequence of the 
contempt. 


a7 Mar. 1746, eor, Hardw.C, 11. Where a defendant, for want of putting in 
Maynard v. Ponfret, 3 Ath. 463. his anſwer, has ſtood out the whole proceſs of 
contempt to a ſequeſtration, arid the bill taken 

confeſſo, on a decree againſt him ad computandum, 

= — will not diſcharge the ſequeſtration on 

paying the coſts of the contempt only, but will 

eep it on foot as a ſecurity to the plaintiff for the 

defendant's appearing before the maſter to take 


the account. 
H. 179%, cor. Lovghb. C. 12. A priſoner for contempt in not anſwering, 
Wali: Breton, 7 . £ 
4 Bro. Ch. Car 214. 223. muſt be diſcharged on putting in an anſwer, not 


1804 Chatictlior upon tefüüng Withſtanding the ſame. is excepted to, though the 
this motion ſaid, the pra ice in Court will order the maſter to proceed on the ex- 


equity was analogous to the Prac- ceptions de die in diem; and in this caſe defendant 
tice at law, where a priſoner 


; (lretledable always re. being kept in cuſtody for non-payment of colts, 
an a right after anſwer put in, could not (after payment of 


o out c de detained, ex- | . . 
to go. enum de teinedy ex- coſts) be detained till further anſwer, — 


1 
did 
tion 
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be l 
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175 eine Cd ag 
ae. were lowed by the maſter. er 5 
anſwer. 


11. A defendant in cuſtody for 3 t vas P. 1593, | 6 
Adeped on n putting in 10 anſwer and depoſiting p< So hy 
a ſufficient ſum for coſts, ſubje& to taxation, d. Gs. 


* 


- Copyhold, _ Co 
Rules as to Copybalda. * | 
IJ HERE the bd gens th nh all bis 
+= , the grantee may 2 


— — 3 
4 Co. 26. t 


«ef. be cmmeneria/; therefore if « cepybold | 

be leaſed by the lard for life, ar years, 2 
courſe of the common lax, it /hall — — 

Gain according to. —— conſuetudo ſemel 
reptobata non poteſt amplius induci. 4s continu- 
ance makes a cuſlom, fo diſcantinuance deflroys it. Nihil 
tam conveniens eſt naturali æquitati quam unum- 
quodque difſalyi eo ligamine quo ligatum eſt. 
Da. 33. Fide Cale 1 lib. 4. 
(ultborp's Readings of Copyholds. 


e of the rk 71 25 2 


— — is in by him who ſurrendered, and not 
h the herd 167 „b. 29. b. 28. b. And the 
ld is bound in conſc ts bells conrt to and, 
4 Co. Dy. 264. 


Where copyholds can be granted in fee ſomple, they 
may be granted in tail, for life or years. Cui licet 
quod majus, non debet quod minus eſt non licere. 
4 Co. 23. a. 30. a. 


Copybolds fball not have any collateral qualities 
3— des. 4 Co. 22. b. 23. a. 
30. 


Copybeld deſeents are guided by the rules of common 
law ; but euflomary inheritances have not the collateral 
9 .  quaiities 


Lon 
upt, 
rder 


FA FAA Tiers. 


EFESSE as 


254 


Lit. 1 112. 


or not obſerve them t 
7 apr yp —— and if then 


— 
youre of freehold, nr dt alen Jar an oy 
Copyh. c. 15. ſ. 50. 


eee — pre ns 


. 3 


for they do not paſs by-the 'but by the furrends, 
und the will is only a declaration of the uſer of th 
ſurrender, Touchit, 420. . 1 ** Coprh. 3j 
1 Bulſtr. 200 . 


Neither will ds paſs 
eee 22 Leda. 1 C. 


8 5 aan 3 reds 


bord, their lands being parcel of the lords demeſner, lu 


now thyſe cpybolders Hand on 0 ſaver frondation, f 


they perform theſe duties which their tenure require; 
: 22 — they either fue a 
ſubpœna out g be Alu or have tn 


action treſpa 3 though they an 
tenants at the will — lord, yet they are tenant: a 
will, according to t of ihe manor, which th 
lord cannot break with reaſon. Co. Lit. 60. b. 
61. a. 4 Rep. 21. 9 Rep. 79. Preſcription, ani 
that the lands are parcel of the manor, are incitlent n, 


end the very pillars on which every copybeld gar 
2 4 24. luſt. 58. b. Cuffom it th 


e and ſoul of copyhold eflates ; for ers — 
ir TEL be are 22 e will, 


— of manors are ſo various, that it is ha b 
aſcertain them, they muſt hewever be time out of mind; 


be nable, ding to M; 
pr age Ihy tie rg: + n 


compulſory, * to the 1 to 
mn; 


are not cufloms to direct copyhold eſtates, they muſt l 
directed by the rules 1 ik lt. 56 
TIS I 


1. Where controlled in Equity, &c. 


bc. 1. Of the Power of the Court of 
Chancery over Copyhold Eſtates, and 
where Relief has been given in Caſes 
of Waſte or Forfeiture. 


. 
* „ 


for defendant. As the point in queſtion was of 
nalue, and concerned all the copyholders in the 
manor, Lord Chancellor granted a new trial. 


manor of B. cut timber on the one, and employed 
it in repairing the other (5), The lord brought 
an ejectment at law, and recovered as for a for- 
ſeiture, Upon a bill the court relieved againſt the 


Th, 


a forfeiture of his copyhold eſtate. He had been 
guilty of the greateſt diſobedience to his lord, 
After fix preſentments to repair, and an entry by 
the lord for the forſeiture, he brought an eject- 
ment; and when on the trial. a rule was entered 
into by conſent, and made a rule of court, that 
ppon payment of 4/. to the lord for his coſts, and 
putting the eſtate into repair, he ſhould be re- 
admitted, He never complied with the rule, nor 
paid the coſts, but brought an ejectment and was 
nonſuited ; and after 10 years he brought his bill, 
though he had been ſeveral times amerced for not 
appearing at the court, and refuſing to do fealty ' 
either upon oath, or (being a Quaker) upon affirm- 
ance. Lord Keeper thought he ought not to have 
relief, or if any, only upon payment of all coſts, 
and putting the eſtate in repair, which would 
amount to more than his intereſt was worth, he 
having only a life eſtate. His lordſhip diſmiſſed 
the bill with coſts, declaring, that though this were 
a voluntary waſte and forfeiture, (againſt which it 
was objected the court never gave relief,) yet the 
rules of equity were not ſo ſtrict but that relief 
might be given, even againſt voluntary waſte and 


{urfeiture. 


4. A 


Niue way directed in this cauſe to trya mT: 1688, cor. 6. 
A ſpecial cuſtom (a), and a verdict was found Edwin v. Thomas) 7 — . 


(a) . 1 Vern. 40, 


2. A. having two new copyholds held of the g. 1704, cor. Wright, C. 3. 


Nabe v Lord Derby, 


1 Eg. Abr. 121. pl. 19. 
() Ir appears to have been 
bie to the cuſtom that the 


irſeture upon payment of the coſts at law and in Nec gene ty how ger: ft. 


pute whether the bail 'ff or woods 
- ward of the lord ſhould (et out the timber affigned by the lord. 


2 brought his bill to be relieved againſt I. 1710, cor. Harcourt, C. $. 


Cox v. Hig ford, 


1 Eg. Abr. 121. pl. 20. 
2 Vern. 664. S. C. 


|  confuſedly Rated. 


| #56 Co * * 8 4 0 Pp; hold - : $1, 
H. 171 , cor, Cowper, C. 4 4. & cuſtomary tenant opened à copper mine 
Byby of Wincheſter v. Kg, an. the lord's eſtate, and ug and ſold ihe ore 

E lor ght his bil 


1 P. ms. 406. 
2 Eg. r. 2:26. pl. 7. 


Gl his heir after Him. bro 
1 With regard to the tenant it wu 

urged, that this was @ per tort, and died with 

the perſon, and that againſt the heir chere could 


be no remedy, for that theſe cuſtomary tenant 
were as freeholders, who. had: uſed. to fell timber 
and fell ſtone, Le Chancellor thought it would 
be a reproach to equity to ſay, that a man might 


() In Jin Colley» me, take another's ore Nr „ and fell it in hj 


3 Ark. 262. Ambl. 54 lifetime, and that 


ſhould be yo fe- 


dwicke difmified a bill for'® medy. As to the treſpaſs in breaking up meadoy 


mere account of timber cut down, p 
as being the proper ſubject of an or ancient paſture; it 
action at law ; but 


| dies with the pexſon; but a; 
lordſhip to the property. in ore or timber, trover would lie 


pdded, that there were" many 4e or it in the hands of au executor; and the aſſets 


' Greed an account in 


the caſe of his hands muſt auſwer for it, if ſold ; but the pre- 


mixer, which they would bot have font caſe is ſtronger ; for the tenant is a ſort of 
op is orgy wy a fiduciary to the lord, aud it is a breach of truſt in 


- (8) vu. 


him to take away the property of the lord. The 
College v. executor in ſuch caſe is clearly anſwerable (6). As 


Jeſus 
Bloom, Curtis v. Curtis, 2 Bro. to the evidence that a tenant may commit waſte by 


Ch. Ca, 620. 


* 


cutting down timber, this may be by fpecial grant, 
Fat je no proof that a rh 2 commit an 
ſort of waſte ; as, to difpoſe of minerals, hog 
a a cuſtom to diſpoſe of coals may be evidence of a 
| Tight to diſpoſe of lead out of a mine. The plain- 
tiff was recommended to bring trover in the preſent 
caſe, which he did; and it appearing upon the 
trial that no mine of copper had heen before dif- 
covered in the manor, the jury could not find that 
the tenant had ny right by cuſtom to dig copper; 
and the court held, that theſe mines being new, the 
tenant could not without the licence of the lord, 
neither could the lord without the conſent of the 


tenant, dig copper therein. 


T. 2731, cor. Parker, e. g. Plaintiff's father, a copyholder in fee, on hi 
Sr Henry Peacby , Date % marriage ſurrendered to the uſe of himſclf for 
. Prec, in Oh. 50% 572 life, remainder to his firſt and every other ſon in 


2 Eg. Abr. 227. pl. 9. 
1 Cra. 445. 


tail male, remainder to himſelf in fee ; but 10 


See another puiat of this caſe, admiſſfton was made on ſuch ſurrender. The f. 


next ſection. 


ther made /eaſer not warranted by the cuſtom of tht 
maner, and worked a quarry of ſtone from his freehil 
lands into the copyhold lands, and did both without « 
licence, and died, Afterwards plaintiff, his ſon and 
heir, cut down trees, and incloſed ſome of the 
copyhold lands, notwithſtanding ſeveral repe 
admonitions from che lord, who brought his you 
| ment, 


4 TIES 23 ssegg r- rag 


SIFSS 


Fr 


- 


$1. Where contvolled i Bhuity, e. G- 2% 


ment, and had a verdi& as for a | $5” Ons & - 2h neinicg ts 1 
dill brought for relief, Macclegſiel ; Chancellor, was A 7 
clear of opinion that there was no foundation for booty . 
equity to interpoſe; that it would be to alter the 8 


natiife of the tenure aud the term whereby copy - 

holds fubſi ſted y thar if this was a forfeitare at law, - 

z court of equity had nothing to do with it; and 

that it was like the caſe of a feoffment or fine 

kvied by à particular tenant; againſt which there ' 

could be no relief (a), That copyholders were (a) Nu. Lely Whitſone v. 
but tenants at wilt (0, -though' it were according 55+ Bury, 2.Þ. Was, 147. 8.C, 
to the caſtor of the manor; that this entirely 2 Ven 377 C. P. 54 we 
differed from the cafe of a forfeiture for non- pay- Willis v. Fineux, Prec. in Ch. 
ment of fent or of a fine, for there the eſtate was 0% Serben "A "FOG 


but in the nature of a feeurity for thoſe ſums, and luntatem domini ; but that mutt 
the lord might be recompenſed in damages and be ſecundum e 


colts (e). That making a leaſe for years was a . Af 


forfeiture, as it was a determination of his will z 1504 of tenure in villenage, and 
nd though the lord hold refuſe to grant ſuch licence, in lied of their vaſe nature 
yet the fenant has no remedy, nor would this court —_ — = r 
compel the lord to grant fuch licence. That though have been fupported and hard- 
theſe copyholds are mended by time, and are in the __ 3 Per Lord Chan- 
auler of an inheritance, yet ſiill the tenant ivobliged 7 K.. 11% N Is 
to obſerve the law and cuſtom to which they are (.) The true ground of relief 
fubjeQt. That She com are in the nature of the * 3 Foes — ori- 
| , of an eſtate; + mch determitics: - the g104! intent © e w the 

upon penalty is deſigned only to ſecure 
breach of them, and that unleſs there mere ſome equit- money, and the court gives the 
able circumſtances in this caſe this court cannot inter- 3 * he So or 
poſe, which would be to repeal and deſtroy the IaW des or 2 wm — 
ſent caſe, there can be no compenſation ; and itis the recompence, which is the true foundation of relief 
in cquity in fuch caſes.” Per Lord Chancellor, iS. | 

la this caſe were cited Cox v. Higford, 2 Vern. 654. (dut better in 1 Eq. Abr. 121. pl. 20.) 
where Lord Harcourt would pot relieve againſt a forſ-iture of a copy holder, even for permiſſive waſte in 
hung a copyhold hodſe tymble-down for want of repair; but in that caſe the reaſon was becauſe it was 
in abſolute refuſal tu repair for many years together, after repen ed admonitions and preſentments of the 
jury, and therefore it was equal to arvoluntary waſte. And the caſt of Cudmote and Raven, (cited in 
Cor v. Higford,) where a quaker refufing to ſwear fealty, the lord ſciſed as for a forfeiturez yet upon 
the circumſtances of the caſe th: court gave relief. Likewiſe were cited 1 Rol. Abr 354. Owen, 641. 
leon, 126, 2 Vent. 352+ Co. Litt. 53. 63. and the caſe of Naſh v, Lady Derby, (2 Vern, . 
1H. Abr. 121. pl. 19.) where Wright, C. 8 gave relief agaivit a forfelrure for cutting down ti 
by a copytiolder ; but the reaſon of x an caſe was becauſe the tit ber was employed about the repairs of 
the copybold, and there was only a miſtake whether the ftewerd or the woodman ſhould ſet out the 
umber, More alſo; The principal caſe held three days, and was ſolemnly debated ; but as to the 
Pincipal point, whether the court could relieve againſt a voluntary vr feityre, Lord Chancellor was clear 
it could-not, and that it would alter the very law of copybolds, which, though now ſupported by cuſtom, 
vere at firſt etabliſhes by act of parſiament, as al) other parts of the common law were, till the records 
f them came to be loft, thouglvagainit a ſorfeiture for permitlive waſte only, relief may be given, 

Fide Lady Whitfone v, Sainſbury, Prec. in Ch. 591. alſo in 2 P. Wms. 146. nomine Lady Whitſtone 
1, Sts, Bury, with the ſequel of it on A rehearing, Max. in Eq Max. 2 c. 3 8. P. Marx. 12. c. 1. 
F. 10b. C ge, ty 8. P. E ronrra Cor v. Higford, 1 Eq. Ab. 121. pl. 20. but the editor of 
Pres, in Ch, (Me Finch) ſays this was obiter only, and not the point decreed in that caſe. 

From the report of the principal caſe in Stra 455. it appea's that the Lord Chancellor con ſidered the 
making a le:ſe of copyho!& lknds to amount only to a forfeicure of the part demiſed, as in the caſe of 
1 frofiment by the tenant, it bas been beld_that that part of which it is made ig alone forfeited thereby. 
Fuller v. Jerry, r Rot: Abet wg 67. There is # Gelen, howevery In 4 Co: 27 4. that all the copy 
* by 14s ſame texare ſhall be forſeited by a ſcoffment of part, But if the — 

0 8 


o 


258 Cm—o  »». » Copyhol, _ <1 
been decidedly of opinion that of the other acts alleged to have been committed had amountes 
bone ey 0 ng balag In the notate of waldt, \05-whche Sopphatd would bage bem aki 
1 Kol. Abr. 509+ L. 15. 3 Com Diy wit. Copybold, (M. 5.) 206. | 


| 6 Dee. 1924, cor. King, C. 6. Plaintiff ſold defendant a copyhold eſtate 
Edwards v. Heather, x61. per annum value (on which was timber 
EG. gol. value) for 630 ., and covenanted to ſurren. 
der on or before Michaelmas then next. - Defend. 
ant paid 10/. earneſt, entered on the premiſes, and 
cut down timber, ſtocked the land, and acted 2 
owner. On a bill for ſpecific performance of co- 
venants, plaintiff he gave notice that he 
would ſurrender next court day, which does not 
appear to have been before Michoelmas, and u- 
tended accordingly. On defendant's it was 
proved that he was diſordered in his ſenſes ; and 
though there was no proof of the timber's value, 
yet as no cuſtom was alleged of the tenant's har- 
ing power to cut it down, it muſt have been ac- 
cording to the common law, by which the tenant 
has no power over it; and therefore a plain im- 
poſition. Lord Chancellor was of opinion that it 
| was a great over-value, and that his cutting down 
timber was a proof of his folly, being a direct for- 
feiture; but ſaid it was a matter merely at lav. 
If the ſurrender had been made, an action would 
have laid at law. Bill diſmifſled. 


SET I Au d ande Mill hein — 
a v. Vacant, could jullity; and a 1 t againſt hi 
932 | e 3 it would ſub- 
ject him to a forfeiture, as being waſte z and the 


MI. 1747, Dom. Proc. 8. A leaſe made by a copyhold tenant is void 
Sub ex dem, Domer v. Packburſt, againſt the lord, web is © forfeiture as to the 


15 Nov. 1742, cor. Hardw. CO. 9. After proclamations made on ſo many court 

2 id ben l. . days, if the copyholders do not come in to be ad- 
2 Geo. 1. c. 29. f. 2. mitted, the lord may ſcize upon their lands (a). 

chalked out a method how to proceed. 

Aug. 1749 cor. Hardw. C. 10. When the intereſt in a hold is in 

| Er pare Butler ond A, one perſon, and . intereſt bn another, 

„ the court can order the truſtee who hath the legal 

© intereſt to ſarveniter; though the collal que we" 


, cer. Hase.. 11. A cuſtom 10 holder to commit 
— n, de 3 Ve. 30l. —. but it is good Lys cheer in 
to do 10, 


„0 
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ja, Where devifible by Will not di executed, C0 260 


820. 2. Of the Deviſe of a Copyhold 
Eſtate (duly ſurrendered to the Uſe of 

the Will). where the ſame ſhall paſs, 
though the Will be not executed 
according to the Statute of Frauds and 
Perjuries. 3 

* hold ſurrendered to the uſe of a will, M. : 
A ben adjudged to paſs by a will atteſted 2 
by two witneſſes, or by one only (a) ; and Lord 
Chancellor in this caſe ſaid, that as it has been ſo 
determined, though he would not carry the reſolu- 
tion one jot further, he would not ſhake any ſettled Land tludwicke deten be thas © 


; ; — p 
175 touching property or the title of land, however wed Fe 
e 


unded the firſt determination might be, other- | g % 
his lordſhip would have thought | more rea- long wb pry = 
ſonable to ſay, that in caſe of a ſurrender to the uſe will would do ; for that equity 
of a will, the will ſhould be executed in ſuch man- {0x roar bye w_y —— 
ner as by the act of parliament a will of lands (5) a « legal tek 
on t to be yl In other — * of copyholds 5 EY 2 IE v. 
lands paſs e ſurrender, and the will is onl 3 — 
2 uſes of the ſurrender, bach 1 to ye = mp | 
_—_ an inheritance (as 50 the preſent — _ 2 to the uſe 2 the = 
not be deviſed otherwiſe than by a will atte di Barayy 
three witneſſes, in the ſame 5 as A legal 7 roi of handy be. . 
eſtate; for if it were otherwiſe, the ſame inconveni- the ſurrender z and it was alſo 
ences would be introduced as were occaſioned be- 22 by which a deviſe in 
fore the ſtatute of frauds by a deviſe of a legal tail, though no recovery, is good. 


eltate in fee ſimple. wo! — v. Eyre 1 P. 


In the principal caſe teſtator undertook to deviſe 80 in Carey v. Aſkew, 4 Bro. 


to the deed of truſt, or = relation to his pretended "2 mom dents of 2th. he 
power, which made it like the caſe cited from ſigning and publiſki 
1 Infl. 111, 112, L 


proved as a teſtamentary was ſufficient to paſs gopyholds which the teſtator has befo. e furren- 
De the vie of his will * 25 


Decreed, the will in the principal caſe void, and 
the truſtees to convey to the heir at law of the 
teſtator. | 

Mem, In Hil. vac. 1727, in a cauſe at the 
Rolls, M. R. admitted it to be ſettled, that where 
acopyhold is ſurrendered to the uſe of a will, there 
need not be three witneſſes to ſuch will, becauſe the 
copyhold pafſes by the ſurrender and not by the 


; yet a truſt or equity of redemption of a copy- 
T7: * hold 


* Y 


e Ca nine 1.1 habits: ee 


; ' hold cannot paſs by a will, unleſs atteſted by three 


(a) Vide Tefnel v. Page, witneſſes (a), for can be no ſurrender to the 


Barn, 12, 2 Atk. 37- uſe of the will to paſs ſuch. truſt, and the truſt and 
| equity of redemption of all lands of inheritance are 
within the ſtatute of frauds ; and it is no ptejudice 
to the lord of the manor to compriſe the of a 
capyhold within that ſtatute, becauſe the perſon 
who has the legal eſtate of the copyhold is tenant 
to the lord, and liable to anſwer all the ſervices, 


12 July Mag, cor. Ede Come. 2. A ſurrender was made of a copy hold eſtate to 
Av. Ned, truſtees, to the uſe of the will. A will was made 

A 3 pt 2. z. with only two witneſſes to it, It was admitted, 
that a will of a copyliold eſtate does not require 


23a. . 13. 
ny Pong! _ three witneſſes ;. but this is a deviſe of a truſt re. 
— — —— of the Jating to lands, ſo within the very words of the 


ate, od 09s maks it — ſtatute of frauds. The heir controverting the ſur- 
to. have three witneſſes, as the render and the will, this point was not determined, 
pre 9. . — 15 — but two iſſues ordered. 


a queſtion. to be determined when the iſſues are tried. Ib —8 Vin. Abr. 129. pl. 4. 8. C. is thus flated: 
A. ſeiſed in fee of copy hold lands, makes a ſurrender to the uſe of B and C. and their heirs to the uſe 
of his will, and deviſes the lands to D. Parker, C. was of opinion, that the eircumſtances required by 
the ſtatute (29 Car. 2.) of frauds in deviſes of lands ought to be obſerved in this caſe, for by this ſur- 
render the fee of the copyhold was in the ſurrenderees, and only a truſt deviſed by the will, which caa- 
not paſs by the deviſe without the circumftances required by the ſtatute of frauds. - 


28 April 2740, cor. Hardw, O. 3. V. S. made his will and ſigned it, but it war 
Tufyel v. Page, 2 Att. 37- ner attefled by witneſs: As the teſtator had not 
"298. 3 3 * ſurrendered his copyhold eſtate, the queſtion was, 
Barnard. Rep. 9. Whether that paſſed ? The court held it did; for 

the ſtatute of frauds and perjuries relates to ſuch 

eſtates only as paſs by 34 & 35 H. 8. which takes 

in fee ſimple only, and does not extend to cuſtom- 


T ary eſtates, | 
Vide Attorney-General v. Bains, Where a man is ſeiſed of copyhold lands, and 
2 Vern 597» ſurrenders to the uſe of his will, and executes a 


will, though it is not atteſted by witneſſes, yet it 
(4) Attqrney-General v,Sawt-1, ſhall direct the uſe of the ſurrender (6). 
2-Atk, 497+» Attorney-General | | 
ve Andrews, 1 Veſ. 225. Carey v. Aſkew, 2 Bro. Ch. Ca. 38. Hart. Co, Litt. 171. b. n. 1. but : 
cuſtomary freebeld, where there is no cuſtom to ſurrender to the uſe of a will, can only paſs by a will 
«teſted according to the ſtatute of frauds, Huſſey v. Grills, Ambl. 299. ; 


„ Where the legal eſtate is in truſtees, as the coſy 


due truſt cannot ſurrender the copy hold lands to the 
(% Car v. Ellifon, 3 Ack. 75. uſe of his will, they will paſs by his will only (c). 


29 Jure 1769, cor. Camden, C. 4. Teſtator ſurrendered his copyhold eſtate to 
2 — — — "ol the uſe of his will, to be atteſted by three witneſſes. 
Wm. 489. Cotter v. Layer, 2 P. He made his will, but it was not atteſted by any 
Wms. 684. Witneſs, whereby he deviſed his copyhold eſtate. 
Hela it did not paſs. : 

11 5. 
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64. Where devifable by Will not duly executed. Go uh 
5. A ſurrendered will paſs by a will, P. 1786, ear, l. f. ane. 


not according to the ſtatute of frauds, Sr gon, 
| GEES | Bra Ch. Ca. 
4 | * ü Vide Tofoel v. Page, 2P. Wan ths. (u). 


But it will not paſs 3 ſurrender. 8. T. Millourne . Milbourne, 
6. A. by will duly executed and atteſted, gave 4 July nden toads. o. 


certain intereſts in his real eſtate to certain uſes, 1 
and in default of the perſons to whom given, be 1 Be, Ci. C14. 
gare the ſame to ſuch uſes as he ſhould declare by 2 Veſ. jun. 209. 
any deed executed in the preſence of tus witneſſes. | 

By deed poll atteſted by two witneſſes, he declared E 
ſurther uſes. Held, iſt, That the deed poll was a Md tg 


teſtamentary act: 2dly, That it did not paſs the 

frechold eſtate, becauſe not executed according to 

the ſtatute of Frauds: and 3dly, That it ſhould Yide The report of acaſe mate 
pals the ultimate uſe of the copyhold, as declaring d feat to B. K. 5 Term Rep, 
the truſts of the ſurrender. WV 

| Fer dh of r ee ler „ er 

4 1 to the uſe F a will, ſee_ next _ 


src. 3. Of che Surrender and Admiſſton, 
and in what Caſes a defective Surrender 


+ 


or the Want of a Surrender. will be | 


ſupplied-in Equity. 


LA Surrender defective by reaſon that it was H. 1682, Cane. 

made into the hands of one cuſtomary te- 1 7. Abr. pl. 124, 
nant only, was in this caſe ſupplied in equity, 2 
teſtator having made a proviſion for his younger 171. 
children out of the lands in queſtion. 


2. A man may deviſe an equity of redemption * M. 1682, Cine, 
uſe of his will. | 


3. Plaintiff had enjoyed. a copyhold eſtate forty M. 1683, cor. North, C. S. 
years auder a will, but no ſurrender to the uſe of 1 1 * Coward, 

that will could be found ; whereupon: he filed his . 

bill to have the defect of the ſurtender ſupplied in 

equity. Lord Keeper was clear that the want of 


of a copyhold eſtate, without ſurrendering it to the v. &, 6g, 


. the ſurrender ſhould be ſupplied, but, as in the pre- 
ſent caſe, the will itſelf was conteſted, and the ſanity 


of the teſtator called in queſtion z and as the de- 
fendant- was an infant eighteen years of the forty, 
Lord Keeper decreed the defendant to admit a 

S 3 | ſurrender, 


262 Co  _  Copyhod. 33 
ſurrender, and directed an iſſue to try the will; but 
it was afterwards agreed that the whole matter 
ſhould be tried in ejectment, and the plaintiff not 
to inſiſt on his length of poſſeſſion. 


H. 1685, cor. Guildford, C. 8. 4. A vol ſurrender made by a man in his 
Allen ye ume, 1 Verne 365. fickneſs was held good againft his wife and chil. 
| dren, who claimed under a ſubſequent ſurrender 
0000 


H. 165 
Hamed v. 


had betwixt two copyholders, the man ſurrendered 

his copyhold to the uſe. of him and his intended 

wife, and the ſurvivor of them; and the woman 
in like manner ſurrendered her copyhold to the 
. like uſes: the man died before the marriage, and 
the woman entered and enjoyed for 30 years. De- 
clared a truſt; and a re-ſurrender and account of 
profits decreed from the death of the man, 


rx 


Vn. 16. of B. and his heirs, on condition that B. and his 
| heirs ſhould pay to C. and his heirs 54. for ever, 


and in default of payment, the uſe to B. and his 


heirs to be void, and to be to the uſe of C. and his 
heirs. B. was admitted, and there were ſeveral 
alienations by ſurrender and admittance, and there 
were alſo ſeveral alienations of the 5 /. rent, which 
had always been done by ſurrender and admittance 
on aſſigning the rent. Upon a bill by the laſt ſur- 
. of the rent againſt the tenants * Pw 
z decreed a good alienation in equity, ing for 
2 valuable conſideration, and that defendant 
ſhould pay the arrears, | 5 


H. 168g, cor. Liz. comm. 5. A. d a hold to himſelf, hit wi 
2 rn * , and their belzs, woe Barth 
3 Eye Arge. pl. 3, renders it to B. and his heirs, for ſecuring a deht 
due to him. B. brought his bill againſt the wife 
and daughter after the huſband's death, to ſet 
aſide their eſtate as fraudulent againſt him, who 
was a purchaſer, This purchaſe is an advancement 
for the wife and daughter, and they are not truſtees; 
and the hy/band and wife (as one perſon) take a 
moiety by :njireties; and therefore the ſurrender of 
A. can paſs no part of the lands; and it being 
copyhold, the plaintiff might have informed him- 
felf how the title ſtood. The huſband and wife 


faking by intiretice, he could not allen or 4 


. Jin, © . In conbderation of a marriage intended to he 
; 3 Yarns 433- 


C. 6. A. ſurrendered a copyhold tenement to the uſe . 
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of it ſo as to bind the wife; and the other moiety | * 
vn well veſted in the daughters. Bill diſmiſſed; | 

but without coſts. | 


8, In caſe of a ſurrender made by a ſteward of p. 1689, cor. Las, Come, 
2 copyholdz if there be any —ͤ— that is Town?! Marra Var 
only matter of fact; and the courts of law will 4 
2dmit an averment that there was ſuch a miſtake 
either as to the lands or uſes. 89 : 


9. A, writ of aie/ was brought in a hold 
court to avoid an eſtate, after 45 years poſſeſſion in 


the defendant, for that there had been no ſurrender. 7 29 
Per Cur. A perpetual injunctiou was granted, for Vide 4 «+7 3 a Vern. 
an injunftion was 


2 ſurrender may be preſumed, | . 


— 22 1. Roſe and Trelawney, 35 Car. 2. where a leaſe was attempted to be avoide for 
wane . f ; | 


10. Where a Id eſtate is deviſed, and no H. 1690, Cane, 
ſurrender made to the uſe of the will, equity will Ann. 2 Freem. 115. 
ſupply the defect of a ſurrender, if it be fora . 80. fl. . 
child's portion, but not in all caſes. 


t. A cop eſtate, of the nature of gave/= Te 1690, cor. Las. 
lad, was deviſed to the eldeſt ſon, paying a legacy . Bradley & al 
thereout to his younger brother; but no ſurrender . tbr. . 
was made to the uſe of the will. Equity will ſup- 
ply the want of a ſurrender, as well in favour of 
an elder as a younger ſon. ; | 94 

uity will ſupply the want of a ſurrender to Yide Hardhem and Roberts, 
the uſe of a will, when the deviſe is intended as a „ Croft and Lyfter, 
proviſion for younger children, or in favour of 180 . 


creditors or a purchaſer. | 


12. Tenants for life of a copyhold fell their M. 169 , Cane. 
eſtate to A., and ſurrender to the lord that he may 4. 2 Freem. 118. 
admit 4, The copyholder in reverſion enters, 8 Tye ire 236: ph yo 
brings ejetment, and recovers at law: A. upon a 
bill was relieved in equity, for the ſurrender was 
ouly that a purchaſer might be admitted. 


13. One deviſed a copyhold eſtate, of the tenure P. 1692, Canc. 
of n Engliſh, to die eldeſt ſon, but had made Cooper v. Cooper, 2 Furs. 265, 


1 Eg. Ar. 123. pl. 10. 


no ſurrender to the uſe of his will; aud deviſed N, Bradley v, 
ſome houſes to his youngeſt ſon. The houſes 163. 

being ſoon after burnt down, and the youngeſt 

ſon, who was an infant, having never entered 

thereon; the court, as this caſe was ci 


vould not ſupply the want of a ſurrender. 
84 14. One 


2 2Verts 


- 


Temp W. 3. about 169%. . 14. One deviſes a copybold eſtate to his 
Kettle v. — 1 mo 187. ſon; and Somers, Lord Chancellor, — 
n good, and that equity ought to ſupply a ſur. 
render as well as in caſe cf a ſon; that a grandſon 
was a ſon, and the grandfather was bound to pro- 
vide for him; but the Houſe of Lords reverſed this 
h decreey and held, that equity ought not to ſ 
Tn Watts v. Bullas, 1 P. ſuch a defect in di>favour of the heir at law, un 
Wrms. 60 M. R. ſaid, a deviſe it was in favour of a ſon or a daughter, and not 
3 without a furrencer even then if it was to diſinherit the eldeſt ſon; but 
ought to be made good for grand- | * : 
ebildrin as well as childrex (1) ; it was not material that ſuch a ſon was provided 
ane if the N Lords it for before, nor how far; for the father is the beſt 
— be ele (a) ; and that Judge whether he has fully advanced his child or 
be had and would decree it fo. not. | RE 


- 


1} Fide contra, Tudor v. Anſon, 2 Veſ. 582 | 

8 The like was alſo declared by Lord Harcourt in Freeſtone v. Rant, T. 1712+ And it is obſeryable 
that the caſe of Kettle and Townſend being cited before Lord Cowper, in the caſe of Furſaker x, 
Robinſon, Prec. in Ch. 475- and 1 Eq. Abr. 123. pl. 9. tis lordſhip doubted thereof, in regard the 

ondfather hy ſtat. 43 Ez. for mapping the poor is to maintain his grandchild, which be 

id he beljeved was not Ne notice of in that caſe. : 

As to thoſe caſes | be equity will aſſiſt 3 defeRive furrender of a copyhold, vide Watts v. Bulla, 
poſt, and the notes ſubjoined. ; R | 


P. 1699, Canc. 15. Decreed that all deviſes by copyholders for 
Dee & 3 the uſe of children or creditors; and all charges 
Nu Kee v. Towaſend, 1 made by them upon their lands, for the benefit of 

Salk. 387% Children or creditors, will be good in equity, though 
: | there was no ſurrender to theſe uſes, 


M. 1699, Cane. 16. A copyholder in fee, having two daughters, 
Baker v. Trim 2 Fm. 234- deviſed his eftate to his youngeſt daughter, whereby 
K. Abr-230 f.. her fortune was made greater than her Gſter's, 
: Teſtator did not ſurrender to the uſe of his will; 
Equity, however, ſupplied this defect, notwith- 

ſtanding the diſparity of the daughters fortunes, 


v. 1700, Canc. 17. A younger ſon brought a bill, ſurmiſing 
Janes v. James, that a copyhold, which his Father had deviſed to 
. cur. 123: Pl: bim, was ſurrendered to the uſe of his will or, 
however, that being for the advancement of a 
child, it ought, if not ſurrendexed, to be made 
good in equity: he made no proof of any ſurren- 
er, nor of any attempt to ſurrender, and was 
otherwiſe well provided for; and his-elder brother 
bad been 20 years in poſſeſſion by his conſent, 
His bill was diſmiſſed with coſts,  * 


M. 3703, cor, Wright, C. 8. 18. J. 8. made a voluntary conveyance to his 
Watts 5. e 60. brother by the half- blood, which 2 void and 
» £5 Abr, 286, pl. 2, 230. 5 5. defective at law: afterwards F. &. dying without 
A | iſye, the broth:r by the half blood brought 1 

3 agalnit 
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gain the heir at law of J. $., to compel him to 
make good this conveyance in equity. It was con- 
tended, that hou a conveyance to younger ch ] 
im would, if void in law, be made good in equity, 
it had been reſolved in Dom. Proe. that they 
would not ſupply the want of a ſurrender in caſe 
of a deviſe of a copyhold to grandchildren (a); and 
by the ſame reaſon, equity ſhould not regard the ! 
relation of a half brother ; but the maſter of the 
rolly was of opinion ſuch deviſe of a copyhold, 
without a ſurrender, ought to be made yu” — | 
andchildren (b) as well as children, and if. t (b) Wide contra, Tudor v. 
= caſe —— to come now into the Lords it nn, 2 Veſ. 582. n 
would be ſo ruled; and that he had and would | 
decree it ſo. | 


Mere; The authority of the principal caſe is controverted by Lord Hardwicke in G v. Naſh, 
; Ark. 189. and it ſeems now to be eftabliſhed, that a defeR in the ſurrender of a — or the 
trecution of a » (which are governed by the ſame rules,) ſhall be ſupplied only in favor of three 
deſcriptions of perions, vis. creditors, wife, and children, Goodwyn v. Goodwyn, 1 Ve. 2a8. 
Byas v. Byas, 2 Veſ. 164. Tudor v. Anſon, 2 Veſ. 582. And fo, though the wife or child bath 
only a limited intereſt (as an eftate for life) in the ſubjeQ, with remainder over to ſtrangers. Marſton 
1, Gowan, EN Ch. Ca. 170. But it hall not be ſupplied in favor of a wife or younger child, if the 
heir at law, being « child of the teſtator, & c. be thereby ſeſt unprovided for. Ne Kettle v. Townſend, 
1 Salk. 187. Hicken v. .Hicken, 6 Vin. Abr. 59. pl. 20. Hawkins v. Leigh, 1 Atk. 387. Itis 
not material whether che heir in that caſe be wholly difinberited by bis father, ſo that he bas ſome 

ion. Hawkins v. Leigh, 1 Ack. 387. Chapman v. Gibſon, 3 Bro. Ch. Ca. 229. Pyke v. 
White, 3 Bro. Ch. Ca. 286. Nor is it material (although formerly doubted, as in Roſs v. R 
1 Eq. Abr. 124.) whether the younger child: en are otherwiſe provided for or not. Kettle v. Townſend, 
1 Salk. 187. Carter v. Carter, Moſ. 370. Burton v. Floyd, 6 Vin. Abr. 56. pl. 20. Weekes v. 
Gore, 6 Vin. Abr. 57, pl. 24. Cooke v. Arnbam, 3 P. Wms. 283. and Ca. temp. Talb. $6. * 
Tudor v. Anſon, 2 Veſ. 582. Pyke v. White, 3 Bro. Ch. Ca. 286. So with reſpe to the wife. 


(a) N Kettle v. T 


— Biſcoe v. Cartwright, Giſb. Rep. 121+ Smith v. Baker, 1 Atk. 386. The ſame rules obtain 
7 between co- heirs at law and between heirs in gavelkind, as between the eldeſt ſon and younger children. 
r Vide Bradley v. Bradley, 2 Vern. 163. Baker v. Jennings, 6 Vin. Abr. I. 10. And 

8. . 4 l $4- b rews v. 
1 Waller, 6 Vin. Abr. 237. pl. 12. but if the heir at law be not a child of the teſtator, &c. although 

i wholly unprovided fer, the defect ſhall be ſupplied in favor of the wife. Chapman v. Gibſon, 3 Bro 
the Ch. Ca. 229. Many of the caſes in which theſe queſtions have occurred have been decided on another 
b point, vis. whether it ſufficiently appeared that the teſtator intended to deviſe the unſurrendered 


copyhold, as to which vide Harris v. Ingledew, 3 P. Wms. g98.—PFor the caſes which more particularly 
relpect deſecti ve executions of powers, wide Tollett v Tollett, 2 P. Wms. 489. 


ng 
© 19. An entry in the ſteward's book, and a parol Pp. 156, cor. Comper, C. 

ors proof of the . of the jury, was admitted as ul & Us. v. Ns, 
a good evidence that a feme covert ſurrendered her 2 Fern. $47 

de whole eſtate, although the ſurrender on the roll, 

og and the admiffion thereupon, was but of a moiety. 


er 20. A copyholder in fee ſurrendered to the uſe 11 Nov, 1706, cor. Cowper, G. 
t, of the mortgagee in fee, and became a bankrupt 79/7 3: Pheer, 2 Sal. 
before preſentment, and there never was any pre-. 1 4 f. a 3 
ſentment made. The queſtion was, Whether the | 
allgnees of the bankrupt or the mortgagee ſhould 
be preferred? Per Lord Chancellor — Though 
the ſurrender was void in law for want of a pre- 

ſentment, 


Ka 


ſeenntment, and that might be the laches of the 

| rtgagee in not procuring itz yet the ſurrender 

(«) As to the relation of the has a lien and bound the land in equity (a), and 

dee in Aeg v. Griffith 4 Burr, che at r 
9 62. Benſon v. Scott, 1 Salk. rupt, who was plainly bound in equity 


referred to-. | | 
/ (6) The creditors and affignees of a bankrupt are bound by all aQts fairly done by the bankrupt, and 
are fubje& to the ſame equity. Jide Cooke, B. L. 3:5. Tyrrell v. Hope, 2 Atk. 358. ye 
Daubuz, 3 Bro. Ch. Ca. 595. Finch v. Lord Winchelſea, 2 P. Wms. 277. Jacobſon v. Willians, 
1 P. Wms. 382. Boſvil v. Gander, 1 P. Was, 458. Buſhnan v. Pell, ib. Cox's note. Ruſſell x, 
Ruſſell, 1 Bro. Ch. Ca. 269. Featherſtone v. Fenwick, and Harford v. Carpenter, ib. note. 


H. 2708, cor. Cowper, C, 21. A man buys a copyholdz and to avoid the | 


Kirk v. Clark, Pra. in Ch. 275. charge of a new fine upon the deſcent of it to his 
f., fon, furrenders it to the uſe of himſelf for life, re 
mainder to his ſon in fee ; and then upon the mit- 
riage of his ſon, to induce the match, tells the 
lady's relations that he had provided for the fon by 
the copyhold, and marriage articles were made, 
whereby leaſehold. lands were ſettled on the fon 
and the iſſue of that marriage. The father after- 
wards married a ſecond wife, and agreed to ſettle 
the copyhold on the wife and the iſſue of that mar- 
riage. The wife brought her bill againſt her huſ- 
band and his ſon to have this copyhold ſettled x but 
2 was 2 as to the ſon; for the — hold 
ing ſettled by a proper conveyance, and bei 
— a reaſon K4 14 the 22 with the ſon, 
became a valuable ſettlement, and to ſettle it again 
was but actum agere, and ſo the comprehending it 
in the other ſettlement was improper, fince it could 
not paſs by it but by copy only. And here the 
ſon's wife did not ſet up her reſt in the written 
agreement, becauſe the match was ſounded on the 
copy of the court roll, whereby the eſtate wa 
paſſed to him before. | 


r 1768, eor. Cowper, C. 22. A defeQive ſurrender of copybold land for | 


F-nnings Executor v. Meore & al. ſecuring a ſum of money, which was become void 
4 A 3 15. by not being preſented in due time, was made 


== rlement, 1 Bro. good againſt a ſubſequent purchaſer with notice. 
P. C. 244+ 5 Bletharne v. Jr bs. & al. b P 


H. 2709, cor. Cowper, C. 23. A. cefluy que truſt of a farm (whereof 8 acres 
rr were copyhold) mortgaged the farm by the name 

2 Eq. Abr . MM HA pl. 5. of ſuch a farm, with general words, not covenant- 
ee ing to ſurrender che copyhold. A. died, no ſurren. 

. 636. der being made. The mortgagee got a decree of 

| | forecloſure againſt the heir of 4, and afterwards 


A.'s father (who had covenanted to ſettle ſaid ＋ 
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% Defective or Want ꝙ Surrender ſupplied. C—o 267 
_—_— . 8. by judg- 

— at the requeſt of the heir of A., —— | 

the copybold to J. 8. J. S. brought an ejectment, 

ind got judgment. W pon the mortgagee of 

4, brought his bill for relief. Bill diſmiffed ; for | 

the copyhold was never under any ſpecific lien by 

the mortgage, and it would be the ſame were there 

no children in the caſe. 


A. ſarrendered lands to the uſe of himſelf M. 170g, cor. Cowper, C. 
it we for their lives, remainder to his right heirs. ar, . Maple and ans- 
Upon a bill to ſet aſide the ſurrender, it appeared 4 8. 
that when A. made that ſurrender he was not ex- 
pelted to live days; and upon the ſurrender 
he declared he made it wpon condition that if he re- Vide Salk. 187. 1 Vern. 132. 
avered the ſurrender ſhould be returned to him, Vorn. 585. 680. Eq Abr. 124. 
und, his wife ſhould have 100/. per annum. A. 
grew better, and demanded his ſurrender, which 
was refuſed; he then made a ſecond ſurrender of 
1901, per annum only to his wife, and died. This 
ſurrender was conditional; but looking upon it as a 
ſecurity to the wife for the 100 J. per annum, the 
court decreed coſts out of the eſtate, as where a 
perſon comes to redeem. 7 


. One, who: is g qur'truf of = copyhold M. r711, e hesse, G. l. 
late may deviſe it, without making a ſurrender to , Gremkill, 
the uſe of his will. 1. Abr. 174. pl. 4. Gib. Eq. Rep. 77. Vide Dougl, 719. 


26, Z. having ſeveral freehold and copyhold lands, M. 1714, Cane. 
dried all his lands, goods and chattels ts his three = Pollock v. Bulloch 
, equally to be divided between them; and alſo de- Fl br. oh. 4.10. 
ned 1001. to his eldeſt, provided he gave a lawful, 
qd, and general releaſe to his two younger brothers ; 
and by his codicil appointed, that if one of his younger 
1 die, or marry in his minority without con- 
ſent of his executors, then his portion to go to the 
«her younger ſon. Lord Chancellor was . 
that the copy hold lands did not paſs by the deviſe 
for want of a ſurrender to the uſe of the will, 
though in the caſe of younger children ; becauſe 


3 frechold lands to ſatisfy the words of 


27. 4. having made a ſurrender of his copyhold © 18 Feb. 2715, Dom. Proc. 
elate, left it in the hands of the tenant, who took 12 y 2 
% in order to be preſented. A. afterwards made 2 Ey. = yoky 11 & oy 


ls will, and thereby deviſed this eſtate to his chil- Cited 3 F. Was. 285, in Cook 


in; but the tenant negleQed to preſent the ſur, "* 
| Fender, 


made good, and decreed that the eſtate ſhould th 


enjoyed according to the will. ad 
P. 1716, Canc. 28. On a treaty of marriage between Phin the C 
Nandike v. Wil and defendant, defendant entered into a bond u a 


2. 4. 30. vj. plaintiff's father, conditioned to ſurrender cenay (ih 


copyholds to the uſe of himſelf for life, remainds 
to plaintiff for life, remainder to the heirs of ther he 6 
two bodies, remainder to the heirs of the huſban, Ide 
After marriage a bill was brought againſt the hub 
band to compel a ſurrender. „ thara fur WW 
render ſhould be made to the uſe of himſelf for lit wot 
remainder to the firſt and other ſons in tail genenl, m. 
remainder to the daughters of their two bodies in ay 1 
tail general, and that in the mean time the hang cul 
ſhould be enjoyed according to theſe uſes. In th il 
4) Though the penalty of the caſe a ſpecific execution was decreed (a) to ſecur 


ie the iſſue from being defeated by making them pu Batu 


performance of the condition, chaſers. v4 oblig 


M. 1716, cor. Cowper, C. 29. In this caſe the deficiency of a ſurrender the « 
_ 4. N was refuſed to be ſupplied, in the caſe of a wife u in 
» By. ,d. N. d. , whom the huſband had deviſed his copyhold lands f un 
| it being ſuggeſted that ſhe was otherwiſe amply 
n provided for out of the teſtator's freehold and per- Ar 
ſonal eſtates ; but that the heir at law had no other 
Proviſion but the copyhold, which was not abore 
30 J. per. ann.; whereas the proviſion for the wile 
was according to her fortune, which was upward hold 
of 3000 IJ. But the court ſent it to the maſter to 
enquire into the facts, and report ſpecially, beſoæ f gr. 
they would make any decree. f 


T. 17), cor. Cowper, C. 30. Equity will not ſupply the want of a fur 

Vane v. 1 „. . render againſt the heir of a copyholder, in the 

RO be voluntary conveyance, as in the caſe of 

(a) Vide Watts v. Bullaz, 1 wife or child (a); though if the heir himſelf does 

P. Wms, 61. any thing to prevent the ſurrender, it will be 3 
material ingredient in the caſe. 


M. 1719, cor. Cowper, C. on 31. A. ſciſed of copyhold lands, which, by the 
* — cuſtom of the manor, could only paſs by detd, 
1 ==, Hy urrender, or admittance, granted and conveyed 
— 257 Rep. 1:9: thoſe — to his natural daughter, = m_— 
„. Abr-123. . g. ation of 300 J. paid by her. The daughter was . 
= — —_— oo mitted, — no — was made of the lands 
Pairbeard v. Bowers, 2 Vern. 202. as required by the cuſtom, At the foot of tit 


Prec. in Ch. 7. admittance was a proviſo, that 4. the fathet 
Wee aueh, 


/ 
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tber ould enjoy the lands for his life, and in 
the deed there was a covenant for further affur- 
me; yet for want of a ſurrender, according to 
the cuſtom, this was agreed to be a defective con- 
chance. Upon a bill againſt the heir at law to 
ſypply the defect, and to have further aſſurance, 
de only queſtion was, if the court could ſupply 
the defect in favour of a natural daughter? For 
the daughter it was urged, that ſhe was a pur- 7 
chaſer 1 tbe 2 of the 300l. was not 
zroved, The ſubſequent marriage of plaintiff's 
mother with her reputed father (a) was alſo urged, (=) Although it was admitted 
but not proved, ſe was inſiſted alſo, that by the da davghter was s bafard 2 
bw of nature the father ſhould provide for his fubfquent marriage, yer ie was 
child, and that the defect ought to be ſupplied in infifted the maxim of che civil 
equity, eſpecially, as there was a covenant for fur- — mg — 
ber aſſurance. Objected, that though the law of. radeni. "ey —— 
nature did oblige the reputed father to provide for 
his baſtard child, yet equity was under no ſuch 
obligation, and it never was attempted to ſupply 
the deſect of a voluntary conveyance in favour of 
a ſtranger, againſt an heir at law. The plaintiff 
is 1 ſtranger, nullius filia, and all the father's affee - 
tion is not ſufficient to raiſe an uſe at law; nor can 

a covenant for further afſurance help a conveyance 
wid in itſelf, for the covenant goes along with the 
eſtate; beſides, this being a copyhold eſtate, could 
ot be affected by a judgment, much leſs by a co- 
renant that would not bind the heir of the copy- | 
bold (6). The court, being of the ſame opinion, (4) In Kettle v. Townſend, 
diſmiſſed the appeal from the rolls (c); and as to ? Sk. 187, it was held that 2 
the proviſo at the foot of the admittance, it was far hir grenachüdten a be vas 
held repugnant and void, according to a caſe in for bis children, the latter belag 
(nn. Car, or Cro. Fac. (d), and the diſtinction debt of nature, but not the for- 
alen in Kite v. Quinton, 4 Co. 25. Re 
Ak. 508. but Lord Chancellor in the principal caſe was not ſatisfied with the difference, and ſaid 
that by the ſtatute of 43 Elis. a man was bound to provide for his grandchildren. 

e) Vide Watts v. Bullas, 1 P. Wms. 61, Where M. R. faid a deviſe of a copyhold without a 


ought to be made good for grandchildren as well as children, 
(4) This ſeerns to be the caſe of Joyner v. Lambert, 2 Cro. 36. 


N. J. S. deviſed copyhold lands to his daughters, 
without 8 them to the uſe of his will, and 
died. His /on and heir entered and mortgaged them: 
the mortgagee aſſigned his mortgage to one of the Jn 3 P. Wms. 164. (a) is 
plaintiffs, Lord Chancellor decreed, that the want <*{ of ſame name, but is not 
of zſurrender ſhould be ſupplied for the benefit of the _ 

Qughters, notwithſtanding they had a very large 
proviſion beſide the copyhold lands, becauſe the fa- 
ther was the beſt judge what was a ſufficient proviſion 

„ 
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M. 2718, cor. Cowper, C. 
Nen v Gore, 

2 Eg. Abr. 272. pl. 11. 
6 Vin. Al- 57. fl. 24. 
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ing had without notice [of i 
be firſt diſc * 
the daughters, * 
M. 1719, cor. Parker, C. 33. marriage articles it was covenantel 
"nds Poe $ we Eee er * the huſband — 
rr wo urr a to the wife for lift 
re mainder to the i hs: — oi ler by 3 
and if he ſhould negle or refuſe to make ſuch of 
render, then he would leave the wife 500 l. at hi mer 
4 dteatbh. No ſurrender was made, and the defe 
died after the month without aſſets, Decreed that th Wl :gai 
heir at law ſhould ſurrender to the plaintiff and bet 
heirsz and till ſurrender he ſhould ſtand a x 3 
truſtee for her. Here was no election, if done tem 
after the month, the g00 /. was not to be paid; Wl ae 
| thoſe are two expreſs covenants, and it is not put fe 
in the alternative, and here is no purchaſer to be ſors 
defeated ; it is a charge in equity. was 


T. 1721, my Parker, C. 34. FJ. S. a copyholder, by a ſurrender b tenant 
a,” +: * e for "Naa. to bis * and other ſons in tai 
2 Eg. Al. s male ſucceſſively, remainder to himſelf in fee, but m 


1 Sire. 454. admittance is made on ſuch ſurrender, for want of 
— point of this caſe, hich it was clearly 2 5 J. 8. continued and 


was to be conſidered as abſolute tenant to the lord; 
and cites Cro. Fac. 403. Bulft. and Yelv. that con- 
ſequently J. S. was but a truſtee for B. his ſon 
of the in — e yet 3 the 
whole inheritance q d was in J. S., and 
jo. Warez F- 8. bad com- any act of forfeiture (a) done by him 254 bind 
(b) 17 PTY eats the inheritance (5), becauſe there muſt always be 
treaſon, it would be a forfeiture ſome tenants to anſwer for the whole; but if there 
to the lord of the whole inherit= had been an admiſſion of J. S. for life, and of the 
-. =—_= — bay any other taſtes fon in remainder, becauſe they come, as it were 
met be bound by the truft e, nor by two diſtinct grants from the lord himſelf (e) 
1 „ the acts of the one will not bind the other; but 
Hl theres, for » eofury 28 ff fü,, vill there is an admittance on ſuch ſurrender, the lul 
either of treaſon, felony, &c. af. if not bound to take any notice of it (d) ; but the tenant 
We” 8 Tame, continues to all intents and purpoſes the ſame 
Cro. Eliz. 598. Baſpeut x, Lo-g, eſtate he had before, and the rather, becauſe the 
ib $79. i Va. 1, oy, 42. S. C. lord has no means to compel him to come in and 
ERS _ $03. 4 15. Anon. be admitted on ſuch ſurrender; but if B., the ſon, 
( Bud. 40g. 488. mould bring a bill againſt J. S. and the Jord, to 
a Rep. 403. 1 Sia 33- compel an admittance purſuant to the ſurrender, 
elf. Ch. Rep. 130. — = 5 then to be conſidered how far the 
| eiture of F. S. would bind B. 
* Mr. Finch in his ö 
Pres. in Ch. aco. r 5 W WY 
| 6 y h . 35 
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% Defecfi ue or Want of Surrender ſupplied, C—o 271 
An admittance virtue of a forged letter T. 1722, cor. Macclesfield, C. 
12 eee ere to fur. Hildjerd v. South Sea Company 
render a copyhold to the uſe of A.; _ ' 2 Eg. Abr. 232. 18 
ſurrenders accordingly, whereupon 4. is admitted wal, the rule 
This is a void admittance. - — of A. 


te purchaſer ſee the letter of attorney wis a true one. The decifion in this caſe, however, does not 
raw to have been followed. Vide contra A by v. Blackwell, Ambl, 503. a 


36. A copyholder in fee ſurrendered to the uſe p. 1734, cor; Macclesfield, C. 
of the mortgagee in fee, but before the preſent- Ct v. Goodfellow, 10 Med. 492. 
nent of the ſurrender he became a bapkrupt. This 27. . 44% fl. . 
defeftive ſurrender was eſtabliſhed b court 
againſt his creditors. | 

37. 4. being ſeiſed of a copyhold eſtate, at- M. 2724, cor. Parker, C. 
tempted to furrender it to the uſe of his will, with _— 5 10 Med. 515. 
a reſolution to deviſe it to B. his fiſter's ſon 3 but i, Balten 32-2602. p. 
a ſurrender not being practicable, (by reaſon of Wms. 191. Wrighty. Wright, 
ſome accidents,) he prevailed upon his fiſter, who : Bel. . 143. 
was his heir at law, to give a bond, conditioned to pontbl. Ea. 37. Gage 28 
ſurrender at her ſon's requeſt upon payment of Com. Rep. 67. Adana v. Pierce, 
200 J. A. died; B. received the rents and profits 2. ern. Dale v. Inaith= 


ſome time, and then died inteſtate, leaving only — P.\ WI aa 2 : 
2 


procured herſelf to be admitted tenant to the copy- Nn 1. Beard, 3 Ark, 72. 
[is derided ie by will to one of ber daughy. ont en ent bn 
ters, and fiſter of B. The other daughter brought nd the obligors have been held 
her bill againſt the deviſee for a ſpecific perform- 19 Pets Prrinmance od 
ance of the condition of the by which ſhe Lorg Raym. 683. Horton v, 
would be entitled to a moiety of the land. De- Mean, 2 Vern. 24. Duke of 
creed that the mother ſhould be conſidered as a — Talat, 2 F. Wants 
truſtee for = her ſon, and that a ſurrender and 

conveyance ſhould be made accordingly u ay - 

eee eee — 2 

Merz To 2 Eg. Abr. 22. pl. 41. this is ſtated to be the ſame as Aliſon's caſe, 9 Mod. 62, which 
te ante, tit. . 6. pl. 5. and notes. 2 


38. 4. covenanted for himſelf and his heirs to M, 1725, Cane. 
ſurrender a copyhold eftate to certain uſes, and Ne & al. v. Keck, 
died before it was done. A bill was brought . x9. r. 25. pl. 25. and nee, 
againſt his heir for a ſpecific performance of this Yide 9 Mod. 62. Ch. Ca. 


| 252, 
corenantz and a ſurrender was decreed accord- Cee V Kare: Ban. . 


. Hobſon v. Trevor, 2 P. Wms. 192. Randall v. Randall, 2 P. Wms. 464. 


39- The bill in this caſe was to have execution H. 2726, cor. King, C. 
of articles for the ſale of ſome copyhold lands to = 2 Ay 
paintiff, on payment of 538 J. to defendant R. (a 2 Fe. 2. e. 27 


guinea being paid in part,) and to compel the lord *. r ſaid, 


whether- plaintiff bad bought a 
good title, but that the court 


Powers : 


was brought to eſtabliſh it as a good ſurrender in 


M. 1922, cor. M. R. 
Toll v. Tollet, 2 P. Mn. 490. 
2 Fg. Abr. 233. pl. 16. 
Vide atts V. Buflas, 1 P. 

Ws. 60. and (n.) 


M. 17 cor. M. R. 
Roſs v. — 
1 . 7. 124. 14. 
T name of this caſe 
is Boſs v. and is ſo Cited in 
6 Vin, Abr. 238. 


his heirs, againſt defendant, who was an on 
Eg. Ar. 664. pl. ö 
See Ul et a large poſt tit, = 


ann. and the copy hold about 167.; and being alſo 


. 
of the manor to admit plaintiff in fee according 
to the agreement; which was decreed © but there 
being no tender of a furrender to the lord, and 
confequently no refuſal, he was to have his coſts, 


40. Bill to eſtabliſh a voluntary ſurrender made 
by plaintiff and his wife to the uſe of him and 


ESL EPSTH © ww 


hter by the wife's former huſband; The 

was dead; this ſurrender was made in purſuance 
of a power reſerved to the wife to ſurrender to 
fuch uſes as ſhe ſhould (in the preſence of three 
witneſſes) by writing or by will appoint. The fur- 
render under which plaintiff claims was made in 
the preſence of two witneſſes only, but the ſteward 
who took it put His name to it, and might be 
deemed a third witneſs ; and on this ground a bill 


purſuance of the power. Defendant pleaded, and 
cliimed title under the wife's will, publiſhed in the 
preſence of three witneſſes antecedent to the ſur- 
render to "or ge z and likewiſe demurred, for that 
if plaintiff had any title it muſt be at law, and he 
might bring his ejectment. Lord Chancellor at 
fir thought both the plea and demurrer good, but 
at laſt he over-ruled the plea, and allowed the 
demurrer, | | 

41. Equity will ſupply the want of a ſurrender 
in caſe of a deviſe for payment of debts, or for a wiſt 
or younger children. | 8 


42. A. being ſeiſed of ſeveral freehold and copy- 
hold lands in B. the freehold being about 72/. per 


SSF. Felser. 


hol 


ſeiſed of another freehold eſtate in C. of about 3 * 
per ann.; all of which being in mortgage for 600/. of N 
the mortgagor made his will, and thereby deviſed 
all his lands in B. to his wife and her heirs, and — 
died without iſſue, leaving his brother his heir at * 
law. Teſtator had not ſurrendered the 2 * 
eſtate in B. to the uſe of his will. Per M. R.— 25 
The court ought not to ſupply the want of a ſur- 2. 
render in this caſe ; firſt, becauſe the words of the ker) 
deviſe -are ſatisfied by the freehold lands in 5. WW. 
which paſſed thereby; and therefore it was not mM 
certain that he intended to give her the copybold 4 
likewiſe; and, 2dly, if he had ſo intended, et the defer, 
brother, who was his heir at law, would dad 
Vo 


* 


the eofirt wilt in ply the want 


yoibger children ugaioſt an elder, te make them 


id a better condition than the elder, 

43. One by will charges all his worldly eſtate 
vi his debts, and dies ſeiſed of freehold and 
copyhoNd "eſtates, which he particularly diſpdſes 
of by his will. The copyhold, though trot furren- 
dered to the uſe of His will, ſhall ® yet be applied 
o the payment of the debts, part paſu with the 


e þ (for only is rh apex Ee for the | 


while any freehold eſtate remains! àpplic le to purpoſe t 


therewith, or in preference to the freehold, 1 
Vide Brake v. Robinfon, 1 P. Wins. 447. Hillew6dd v. Po 
Malabar, Ca. temp. Talb. 78. Combs v. Gibſon, 1 B. Ch 
kmp, Tab zd edit. 88. 2 boy T% . 
Bit this is to be underſtood of the /ega/ eſtate 
by tach deviſe without & ſurrender, Yide Car v. Filiſon, 


3 bro, Ch. Ca. 188. Keatifh v. Keptiſh, ib. 257. 


If I charge all my lands with payment of my 
lebts, and deviſe part to A. and other part to B., 
e. the creditors cannot be paid out of the 
lands till the maſter has certiſied the ion 
which each deviſee is to contribute: but if the 
maſter certifies that the debts will exhauſt the 
whole real eſtate, then the creditors may; proceed 
zzanſt any one deviſce for the whole. | 


SF FELrESFASETRSTISRSTEAST Ag © 


be euderite# of", avi Tides ood 
have nothing but th auf. in C. and th 
af caſey fuþ E 


ytment of the debts, and tly 
| want of the ſurrender of the 
n notwitlitagding. the expreſs intention of the teftator to charge the copy 


* 


4% Defeflive # Wild I Surrender ſupplied, C= wht 


ſurrender for paythent of debts, yet ndt for the 
. u del ten of x0 AN or for 


H. 1740, cor. Jekyll, M. R. 
— 2 
_— . „„ 


22 „. 2 3. . 17. | 

. . » 463" 13. 

Thi is not dow mee an 
the law of the courts ot equity, 
which ſupply the want of a ſur- 
render of a copybold, eſtate in 


3 P. Ws. 322. Malabar v. 
273. Hillier v. Tarrant, Cas 


for an equitable eſtate. of copyhdld lands will pafs 
Atk. 73, Tufnel v. Page, Barnard. 
Alles v. Poulton, x Veſl 121. Macnomata' v. Jones, 1 Ch. Rep. 481. Lindopp v. Eborat, 


Vide Noys v. Mordaunt, 2 
>, is 8 be ao 
8 remp. d. 1 3 Kc. 

In Hillier v. Tarrant this was 
treated as a cafe in which the heir 
at law was bound to make good 
the ſurrender of the copyhold by 
his election to take under the 
will according to the principle of 
Noys and Mordaunt, and Screat- 


opf· field v. Streatfieid ; but it do-s 
fer not appear by the plen lings or by the words of the decree that the caſe was put upon that ground. 
alſo ; 


If a copyhold be made liable to pay debts, and 
3 the charge being equitable, only the legal eſtate 
00. g qu 2 a 
ſed che copyhold deſcends to the heir. In a bill 
nd ht by the creditors, praying a ſale, it ſeems 
ir at neceſſary to make the heir a party, otherwiſe the 
legal eſtate of the copyhold cannot be conveyed to 
purchaſer; but in caſe it appears that the heir 
it law has, ſince the teſtator's death, conveyed 
way all the copyhold, then, the grantee of the 
beit being capable of conveying to the purchaſer, 
may not be neceſſary to make the heir a party. 


44. Bill by plaintiffs for an injunction againſt 
(fendant, eldeſt ſon of a copyholder, to make 
pood the defect of a ſurrender of a copyhold in 

Vol, II, T 


fayour 


3 P. Was. 97. N. 10 S. C. 


M. 1737. cor. Talbot, © 
Hicken & al. v. Hicken, 
2 Eg. Abr. 233. pl. 18. 
6 Vi. Abr. 59 #1. 20. 
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your. of: a will whereby the father gave « to 
fr and all 12 2 his. fate, — 
2 Fg younger ws; — 21¹, — 
0 among ntiff s endant 
2 — a Lord Chancellor lad, — rule is, 
the e f Ton is totolly diſnherited,; not to inter. 
| fe. and thi Dl 
eldeſt not being to have any A till A 
1 4 h 3 . Eugen rc 


T. 1744. er. Talbot, e eee ee 
Cook v. Arnbam, 255 475 1 . no * — to the uſe of the will, though by 
0 4. 235 . the ſame will there be other proviſion made for 
N the child; yet ſuch copyhold, being part of the 
1 0 15 - Proviſion, the court will make it good, unleſs in x 
a 6A . ' caſe where the eldeſt ſon and heir is totally diſig- 

2 Wan + Bll 1 k. herited (a); and though the deviſe be of a 
w | hold to a ſecond: ſon, after the death of the el 12 
ſon without ifſue, equity will ſupply the want of 

® 1a a ſurrender, | 

Vide Kettle v. Townſend, The father is a proper judge of what is a fi 
2 Salk 25 (Burton 1. Loyd, proviſion for his child; fo: which reaſon the court 
n of chancery will ſupply the want of a ſurrender of 
a copyhold eviſed b by a father to his child, notwith- 

ſtanding he has otherwiſc provided for him. 


#9 Nov. 2734, cor. Hardw. C. 46. A. by will, gave all his lands unſettled, and all 
IT K, nie goods and chattels to his wife for life, and 
** afterwards to his younger children, in ſuch man- 
ner as ſhe ſhould think fit to diſpoſe if the ſame. 
The teſtator died ſeiſed of freehold lands and cul- 
tomary meſſuages which were wnſettled, and not 
ſurrendered to the uſe of his will.— Per Cur. The 
lands ſettled being only freehold, naturally, the 
lands unſettled muſt be of the ſame kind; and 
therefore the copyhold lands did not paſs, 
Where there is no ſurrender of copyhold lands 
to the uſe of a will, they will not paſs by a gener. 
deviſe of lands, for copyholds are not deviſable, 


2 — — but paſs by the ſurrender (5). 


+ Bro 3 Trod v. Downes, 2 Atk. 314. et wide Ex parte Caſwell, 1 Atk. 560. 


: Though there be no ſurrender to the uſe of 2 
will, yet the will is ſufficient to paſs an equity is 
(e) Carry. m, 3 Ack. 75. copyhold lands (c); but in the preſent caſe there 
is more than an equity, for the copyholds deſcend 
to the ſon as his father's heir. 
Equity will not ſupply the defect of a ſurrender 


6 1 17. 


of copyhold eſtates, in favour of a wife or young*! 
| children, 


E e = {SS -= -=« 
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. Defective or Want of Surrender ſupplied. C0 45 
children, to the diſinheriſon of an heir unprovided 

for (8)--: „„ ; / 1 - . 4) In cari Chapman . Gib- 
| (s) * * F | tl 1 Bon. Ch. Co 209. maſt of 
the caſes on this ſubjeR are collected. By that and the caſe of Pike v. White, 4 Bro. Ch. Ca. 286. 
FD. againſt the err, 
though not provi for by the tefater, if otberwiſe provided for. But the ſame reaſons do not ſeem to 
Mr ir be fete. Aer „ rr to the M. R.'s arguments in the 
former above to rotes . annexed „ Buil 
F. Was, 60. aiſo to Banks v. Denſham, 3 Alk. 585. 5 3 | 


But the word diſinberiſon is not confined to an 
heir barred of his deſcent; for if he-is pravided for 
by ſettlement, or any other way, he cannot be ſaid 
to de diſinherited. — | : 


47. . S. deviſed his rea/ eflate to be fold to P. 1735, cor. T e. 
debts 2 certain ary legacies, and cubiel Mala r Pore 
thereto he deviſed his 7 — eſtate to his aller. — cw 1 78, 72 
Caleb, Ch.refaieil to fapply the d of a'fawm ARENAS ». 
render of the copyhold to the uſe of his will, W. 443 · 
againſt the heir, if the other eſtates were ſuſſiced to 
pay the debts ; and diſmiſſed the bill with coſts as 
to this point, it having been confeſſed by the an- 
ſwer, that the teſtator's other eſtate (excluſive of 
the copyhold) was more than ſufficient to pay the 
- 48. Teſtatar being ſeiſed of ſome copyhold T. 1145, cor. Talbot, C. 
lands in Middleſex, had mortgaged them to defend» Five »- Xing Kea, 
ant Ennis, who was admitted upon the mortgage“. 275 oats « , 
Teſtator then made his will, reciting that he had ® Thereforethe not 


- mortgagor 
ſurrendered the copyhold. to the uſe of his will, ing the —— in him 


and he thereby deviſed the copyhold premiſes to 

plaintiff, his nephew, and his heirs; and aſter all 

debts paid, he deviſed the reſidue to his ſon, de- 

fendant King, and his heirs, appointing him exe- 

cutor, Upon a bill by the nephew, that the 

mortgage might be paid out of the teſtator's per- 

ſonal eſtate, Lord Chancellor ſaid, a man may 

deviſe an equity of redemption of a mortgage, 

without having ſurrendered it to the uſe of his 

will (5); and fo decreed : and that the mortgage (5) Nu Strudwicke v. Strud- 
ſhould be paid out of the teſtator's perſonal eſtate, —_— n 
if ſufficient; and if not, then out of the real eſtate. 680. ; — ä Atk. 
= Tufnel v. Page, SS. os « wy v. Eilifon, 3 Ack. 73. Allen v. Poulton, 1 Veſ. 121. 


v. Jones, 1 Bro. 
42. If a man en deviſes copy hold lands, 135 Cane. 
and dies without making a furrender to the uſe of en ral v. Mott & al, 


his will, the want of a ſurrender ſhall be fupplied. * 2 


dai he des fiſed of frechold and copybold lands, 


T 2 


276 ©o Ceoprbowd. 63 


- 
* 


- 


and deviſes his lands generally, ſo that there is no 
evident intention to paſs the copyhold, there equity 

will not interpoſe againſt an heir at law unpto- 

+. vided for, ſuch ſurvenders not being aided, but 
Where the words of the will cannot be fatisficd 
without extending them to the copyholder, 


12 July 1737, cor. Hardw. C. 50. Where a copyhold is deviſed to the wife, the 
Smith v. Baker, 1 At. 386, court will ſupply the want of a ſurrender, even 
—_ ſhe has a proviſion under a ſettlement, 
The rule, that the court will not ſupply a fur. 
8 render againſt an heir, muſt b: applied folely to 
UL, * Leigh, x Atk. an heir in blood, and not to an heres factus (a), 
3 * 


18 July 1737, cor. Herd. G. $1. A father purchaſed copybold lands in bis 
„ A Ob” ſon's name, and continued in poſſeſſion till his 
Tops U 37+ death. The ſon deviſed theſe lands as follows: 
„ As to my copyhold, which I have or intend to 
& ſurrender to the 2 92 yg gy 

(5) The reporter does not no- * thirds unto wife in fee. (b), and 
— _ _ it 18 by & remaining third I s Ave. the child or children 
Fd; Chapman v. Gibſon,3 Bro, © with which my wife is now enfient, and to the 
Ch. Ca. 331. e heirs of ſuch child or children for ever; and iſ 
« ſuch child or children ſhould not be born alive, 
or being born alive, ſhould die without leaving 
« lawſul ifſue, or before he or ſhe has diſpoſed of 
« the fame, I give it to my wife.” The wife was 
not with child. Lord Chancellor thought thiz 
e.ſtate well deviſed, and paſſed by the will fo as to 
have a ſurrender ſupplied, and that it ought to be 
2 as if he bad ſaid, and if no child be tor 


9 Dec. 1739, cor. Hardw. C. 5 2. N. S. by his will, deviſed to bis wife and 
Macey and _ 5 Shurmer, heirs all his freehold and copyhold lands, 
cr being well aſſured ſhe would, at her deceaſe, di- 

| poſe of the lands among all, or fuch of his chil- 
dren, as by their conduQ ſhould deſerve it. The 


of - 
copyhold eſtates to the uſe of the will, but died 
before they were perfected: the heir not 
nas brought by % e eted far, the court ſupplied the ſur- 


| TW the huſband Tender (e). 


borrowed money to buy the eftates deviſed, 


. 
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ſ4. Defefive or Want of Surrender ſupplied. — 2 
The word /uch gave the wiſe the power to de- 
viſe the whole to one child if ſhe had thought 


pi 1 eee 

tru a copyhold not neceſſary to 

ſurrendered (5). | | 
73 


The ſame conſtruction in the caſes of fur- 10De. r740,cor. Wright, MR. 
Leerer 
all other conveyances at law (C). (e) Na, Idle v. Cook, 1 P. 
Filet v. Wigg, 1 P. Wws. 14. Cox's (6. b.) Rigten v. viiſien » Ve. — n 
udis the ftatu'e of uſes, (% H. 8. © to.) Rowden v. Malfter, Cro. Car, 44- — Vallier, 
1 | 4 * | 

Before admittance, a m may bring 4 
bill of forecloſure ; and A an eject· | | 
meat for the poſſeſſion of the mortgaged vtemllet. ; 


4. A. ſettles his freehold eſtate upon B. and p. 2, cor, Hardw, C. 
as heirs of His body, with 8 and Portman — 9 Med. 280. 
ſurrenders his copyhold of the manor of Tun to ; 

C., upon condition that he ſurtender to D. and hit 

heits, ſubject, however, to A. s will. C. accords 

ingly ſurrenders to D., and A. by will, reciting 

the ſurrenders, defirer D. to contrive, if poſſible; The word fre is equal to de- 

that the eopyhold might be eontinusd to the owners viſt, Necaule it expreſics the in- 

of the eſtate at Orchard. D. ſurrendered this nag of ws allt i and the 
hold to the uſe of his will; and by the cuſtum awre. Yule Alcock 5. $jukbdk, 

of; manor, a ſurrender after ſeven years is void, Vn. 228; 22g. | 

and the eſtate goes to the widow; D, outlives the 

ſeren years and dies, having firſt made his will, 

and deviſed the copyhold to B. in tail, with re- 

mainder over as aforeſaid: and foraſmuch as D. 

is only a truſtee, equity will ſupply the deſect of 

a furrender. But there being no proof in this cafe; 

that it was poſſible, by the rules of the mater, ts 

ſettle this copyhold in tail as the freehold, the 

g. The ſurrender of copyhold eſtates muſt have =z5Kov. 2743, cor. Harde. C. 
6 ſame conſtruction —— at law, and La v. Level, 3 4. 11, : 
other conve and not 28 a will (4); and if (4) Cypytioid cfates art fot 
the ligditations of a copyhold are ſo framed, as by. within the fume of wel. Rig: 
the rules of law they are void, they muſt take their ler, 2 Veſ. 257. 
late, and no intention can make good. | 


$6. Teſtator having a copybold houſe in x4 Dee: 14459 cor. Mardw, G. 
Mmmm bony ior agree ye age 1 
" give to my fon H. all my lande, tenements, and 92 | 

14 C heredi - 


(3) VideCarv. Ellifon, 3 Atk. 


238 0 Coypbod. 63 
. « elf — ene 
« elſewhere in Middleſex, (which (a hold 
444 Fan. — 4 lands I have — to the uſe of my vil 
which. Teſtator had only ſurrendered in one of the ma- 
nors. Lord Hardwicke (aid, as to the words wit, 
in the parentheſis, a parentheſis is not to be rejected 
in legal caſes, though, according to the = of 
mmar, a ſentence may be complete without it. 
n the preſent caſe 'Teſtator had coupled the word 
 freebold and cop hold, which made a parentheſis ne- 
ceſſary with the repetition of the word copyhold, 
The queſtion here is between an heir and deviſee. 
An heir is not to be diſinherited unleſs by er. 
preſs words, or a ae implication; and the 
* rule holds equally where he is heit of 
| lands, The teſtator had ſurrendered a part of the 
houſe which he deviſed. Lord Chancellor ſaid, 
if the teſtator had deſcribed the houſe by name 
(viz. the King of Bohemia's Head) the whole would 
have paſſed; but it appears that one part of the 
houſe was not bought till after the firſt ſurrender, 
e which explains the intention of the teſtator. The 
£5 A court muſt make ſo many, ſtretches in this caſc 
co difinherit the 1 that it is better 
6 to let the words have their obvious meaning, 
n 3 ' gh the defendants are younger children, and 
. Banks v. Denſhire, claim it as a proviſion (6). 
1 Vol 63. and 3 Ath- 58 5. Lord _—_ 
n 
— — — 2 . | 


9 Mar. 1744, cor. I. R. abſ.C. 5 7. A queſtion aroſe in this caſe, Whether the 

Rams v. Ru, 4 Ath. 182. want of a ſurrender of copyhold lands to the uſe of 

teſtator's will ſhould be ſupplied? Per M. R. The 

, 222 is, that the want of a ſurrender hall 

ſupplied in favour of creditors, or in caſe of 

(0 Ms Smith. v, 5 1 proviſion — a = or n 09 z — 's 
- Hawkins? Leich, Honor doubted whether it co upp 

—— Gong v. againſt an heir difinherited or unprovided * by 

* (a) Sicin Chapman v. Gibſon, his anceſtor in any way (d); and his Honor. de 

3 Bro. Ch. Ca. 229. Pike v. clined to make-any decree that ſhould be binding, 

White,. 3 Bro. Ch, Ca. 336. as in the principal caſe the heir was an infant, he 

| therefore gave him liberty to apply to the court on 

this point, when he ſhould come of age, 


22 OR. 1744, cor. Harde. o. 58. A father limits a copyhold eſtate to a fr! 
Guing v. Ng and berry, fon in tail, and to a nd + ird, fourth and fifth 


* ſon, and there is no ſurrender : upon a —_— 


CS. $io. +: 
2 > 
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(3 Defeftive is Want if 


14, 


| ſecond ſon, to have it ſupp the-court will de- er Roceny 3 Al! 
| or cree it for the third, ; and fifth ſen, in the ſame 13 "x Pike v. White,” 3 Dro. 

old order in which the father has ſeft t. * 

l). Where it does not introduce a hardſhip, or leave 


the other children in-diſtreſs, the court always de-. 3 
dee the proviſion made by a parent for one child A bee 
to be as extenſive as he intended it. 


Þ father is not bound to provide for 19 May 1747, cor; Had. C, 
id, eſpecially where a father is living at RN 3 Ark. $08. 
te time of the will, and after the teſtatot's death. 
Where there is no ſurrender of a yhold, 
eſtate by a a grandfather, to te uſe of bs will the 
court will not ſupply it againſt : an heir in — of 


the a | | a EPI 
enen | | N 15 114. 187. Pres in Oh 477. 
enen \ Ca Tudor v. Anſon, 1 Vet. 532. 


"Gs. Anger Ar «] give all and 9 Dec. 1747, cor. Hardw. C. 
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freehold and co 9 meſſua Jes to GI 525 — others 
6 ay having ſurren e t 3 fa 3 
„ theriof to Albers of this my wil (). Parr had halt) Los H, id, te wr 
der, two copyholds, one of which he had Wen ture of a recital, and 23 ſuch con- 
[he Wl the not. Lord Hardwicke laid, it being r 
caſe keg fog 52 5 6 8 F yer that both _ intended 2 1 paſs as in Gaſ« 
tter ng a deviſe to a younger child totally, coigne v. » 3 Ack. 8. 
ing, the court deckel the heir at ha w to ſurrender it to CY PS lonhip fd b 
and the ſame uſes as were declared by the will (c). 222 by the reftric- 
| tive wor 
(e) Vide Hawkins v. Leigh, 1 Ak. 187. et ante and notes, | 

have 
ſhire 61, Teſtator deviſed to his grandſon by a daugh- 25 O. 1748, cor. Forteſe. M.R. 

ter, ſeveral copyhold eſtates in a certain manor, Ala v 1 121. 
the to hold to him in fee. He had two copyhold 
of eſtates in that manor, neither of which he had 
The furrendered to the uſe of his will; one of them 
hall was a truſt eſtate (d). He had alſo other copy- (4) A truſt copybold may be 
* hold eſtates in a different manor, which he had 1. without a ſurrender, 
his ſurrendered (e). The court ſupplied the defect of 2 5 Berker, 
, | A g 
lied the ſurrender. | $4. : — 585. und x U — 2 
: hy 62. A copyhold eftate was deviſed to a charity, 9 Mar. 1749, cor. Hirdve. C. 
ing, and not ſurrendered to the uſe of the will: the Atorng-Genral v. Andrecui, 
de eite was held good, though wnattefied, notwith- <a 
* ſtanding the ſtatute of frauds; it amounting to a 


—— to the heir to make a ſurrender. It was 
—— by way of appointment, under 43 Eliz. 


rl Tg h n tente of lands in tail was held goods 

fifth h no _eeonery ſuffered. . ' 
ide | F 
;ond T4 | Ceftuy 


\ 
Fr" 
2989 C—0 
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11 Mar. 17495 cor. Hardw. C. 
Goodwyn v. Goodwyn, 1 Vol. 228. 


11 Apgil 1749, gor. Nerdw. C. 
aylsr 7. Me, 1 


3 
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e truſ of a copyhold eſtate may deviſe it 
Mp 4 by : 


63. The doſact of a ſurrender will be fuppliedin 
equity, in ſavour of a wife or child, but not in 
favour of a grand che. 


. 64, A ſeme covert, without her -- huſband 


jaining, (but in his preſence,) ſurrendered ber 
copyhold eſtate to the uſe of her will or appoint- 
meat, and then deviſed it ta 4. The fact of the 


' ſurrender not being before the court, it was ſent 


Ao wv „ # * 
el % 7 
* 


3 by tried. Lord Chancellor; doubted how far 
is ſurrender would be good, for A. mult take by 


„„ „tte ſurrender, of which the inſtrument of appoint- 


FP at. «nf? 5 
* 3 8 9 WM. - < 


> 1 . 4 
Law Wh . g * ks s- a 
. 


ment only direQs the uſes, and he muſt come in 
rn of the lord. As to the queltion, 


hether the wife can make ſuch à ſurrender ? 
Lord keeper ſaid, a ſurrender differs from à fine, 


which. is good againſt the wife's heir by eſtoppel, 
though it paſſes no eſtate z but if the ſurrender is 
bad there will be no eſtoppel. His lordſhip 
thought it ſtrange the ſteward ſhould take the ſur- 


render in the huſband's preſence, if the frame of 


Aut , Hardy: C, 
9 te. 
gre, x 4th, 216. 


— 4 „— C. B. 
G bury v., 
"Anh. bay. 1 Eg. Ar. 61, 


it created not a poſſibility that there might be ſuch 
a ſurrender, erer . 


65, Where the legal intereſt in a copyhold is in 


one perſon, and the equitable intereſt in another, 

the court can order the truſtee who hath the legal 

— — to ſurrender, although the cefuy gue truf 
cs, . , 


' 66, A widow, ſeiſed in fee of copyhold lands, 
ſurrendered them to the uſe of her will ; previous 
to a ſecond marriage her intended huſband, by 
articles, agreed ſhe ſhould have power to ſettle or 
deviſe the eſtate during coverture; after marriage 
baron and feme mortgaged the eſtate for 99 years 

under the lord's licence) without a ſurrender or 
ane levied ; afterwards the wife made her will, 


deviſing the premiſes to her ſecond huſband and 


his ſon, and then died. Upon an ejectment by 


the heir at law, the court declared for the leſſor 


() A feme covert cannot 
make a will of lands; it is con- 
to the N 
M. 8. c. 3. But there is no 


of the plaintiff, for teſtatrix being à feme covert, 


cauld neither make + will (a] or declaze the uſes 
of the ſurrender. 


5 ; 
dou that 3 huſhed may give bis ili. fa to diſpoſe of he pn 


ender, and by an wnattefed will, no- 
withſtanding the ſtatute of frauds, | || 
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ly by Poph. 1 ops 
Y 174 400.2 
eſtate is by ſurrender limited 


be ne aght without 
would be bad. 


") 
4 


int confilis, they are to be confidered as wills, 3 th. 724+ ag. 5 


s 
and conſtrued favorably. So held by Gould, J. and 
| Lord Chief Tufice Holt _ of 


Ambl. . F 
le the fret of rv corn wit tha of her huſband, is good. Mot. 123. 
397» | 1 


the grant of the lord and not of the ſurrenderee. = 
68. Mortgages of c holds are conſtantly made 15 fans 2752, xe. nnn ©, 

by conditional — and 1 28 is 7277. . — 

not preſented, the general cuſtom of the manor 8. dn CIOS 

is, that it 4 — The ſurrender ma 4 — AWD 

preſented, though the tenant is dead without hei 

The ſurrenderec has a right to be admitted, and 

the death of the furrenderer in the mean time 

makes no difference, as has been held. | 


69. A defect of a ſurrender of a e will 9 Aug 1754, cor, Hardw, C. 
be ſupplied in equity for the benefit of a widow 7% v- 2 2 Vo. 582. 
and children, but not for a grandchild, couſin, or une. 
natural child. ; 

It will alſo be ſupplied in favour of creditors, 
where there is no other real eſtate, and where 
there is a general devi/e of real eflate, preceded by a 
direQion to pay debts, " 


70. Teſtator deviſed to his heir at law his real 4 May 176;, cor. Henley, C. 
and perſonal eſtate in remainder, after the death Une: v. File: & al. Abl. 430, 
of his wife. Teſtator, at the time of his death, | 

had freehold and copyhold eſtates, the latter of 

Thich he had not ſurrendered to the uſe of his 

vil; afiex teſtator s death his heir at law W 
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92 © my * ad 0 * Coppbold. 8 pl . 93. 
pokes Bud | dl the copy, not ſurrendered, as heir; and the 
1 ab perſonal eſtate, as deviſee. Teſtatori 
do en 4 We hag Loy ru Pig 25 ogy 
12005 election. neee 


— 22 render, in favour of a charity to which an eſtate ix is 
e 74 57. deviſed, after ſeveral prior limitations in tail, 


— 8 A dane being bag of vera ene 
2 ome copyhold Jan rſedly, 
* a) . ſurrendered her co u elf lande to 1 


of her will, deviſcd all der real eſtates, and 
Lady S., one of her co-heirs, 1000 .: after maki 

her will the exchanged al} theſe copyhold lands 

for others which were ſurrendered to her; ' but 

ſhe did not ſurrender them to the uſe of her will. 
(a) Vide Noys v. Mordaunt, Lady S. was put to her election (a), and having 
2 Vern. $81, 8. P. dected, to take the legacy of toook Decreed, 
that ſhe and the other co-heirs ſhould ſurrender 
the copyhold to the uſes of the will. 


$8, cor. Therlow, C. 73. Teſtator will, ſpecifica deviſed his 
10 v Bly, 3 Bro cb. Ca. 325: freehold eſtate, 2 direQed hi his I hold to be 


3 Bj. Abre 134+ ſold for payment of debts. Decreed, the ſurrender 
to be ſupplied, and the copyhold to be fold befer 
applying the freehold, 


T. 1788, or. Bull ab. C. 74. A feme covert having «power, by articles 
" 2 Cali of ſeparation, to diſpoſe: of her eſtate, a queſtion 
70 * 4K. 5 7 aroſe, Whether her ſurrender of a copyhold was 
* good? Upon which a caſe was made for the 
opinion of the court of C. B., as to what eſtate 
| ya rs the ſurrender, will and codicil, of 
Mr. Juſtice Bul- the teſtatrix (6 
1 222 (6). 
3 ſeparation paration, pet ln his rag voir afar and in pronouncing his 
decree, he bas afforded the reader much uſeful information. See the reporter. 
Note; It err a fems covert, with the aſſent of ber 


huſband, is good by cuſtom, Mol, 123. 


9 July 1790, cor. Thurlow,C, 75. A teſtator having limited ſeveral copyholl 
Ward v. Wardell, eſtates upon certain truſts by will, and taking 

3 Bre. ci. Cas 116. —— jr he had not ſurrendered them Age 
en >: is will, whereby would deſcend to 
TIED ais ſon, directs his ſon ng and ſurrender 
them to the perſons to whom they were limited, 

according to the intention of his will, (the ſon 

having other eſtates thereby - deviſed to him) 

The ö _— not being by the cuſtom - 
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% Defetive or Mant of Surrender ſupplied. CG—0 2383 
the manor, de viſable by will, it was inſiſted the N 
court could not decree a ſurrender. But Lord | tied 
Chancellor was clearly of opinion, that though 
they were not deviſabie by the cuſtom, yet as the 
teſtator might diſpoſe of them, and had marked 
his intention ſo to do, it brought it within the 
inciple upon which the court ſupplies ſurrenders 
E of debts, or proviſions for younger 
children z which are conſidered as meritorious 
confiderations : and decreed the ſurrenders accord - 


iogly. . | p 
Teſtator deviſed a copyhold eſtate to his exe= M. 1790, cor. Thuclow, C. 
cutors #o be ſold ; then to pay the intereſt of the pro- aft 

duce to his wife fer life, and after her death to pay 
the principal 4 the children of his ters. Teſtator — 
died without having ſurrendered his copyhold 

eſtate. O bjected, that the court could not ſupply | 
the ſurrender partially, in favour of the wife, as 

the nephews and nieces were not entitled to haye 

the defet made good for them: but Lord Chan- 

cellor did not ſee why a ſurrender ſhould not be 

ſupplied for a limited intereſt as well as a general 

one, Decreed, the eſtate ta be ſold, and the wife 

to have the intereſt of the produce for life, and 

then the principal to reſult to the cuſtomary heirs, 


. A ſurrender was ſupplied in this caſe, for a H. 1791, cor, M. R. 

: | v. Gi, 

againſt a difant heir not provided for by the 128 . 
tefater, but provided for aliunde. Tbe Principle of this may be 
callected from the following caſes, ſave as to the exception of an eldeſt ſon unprovided for. Hardham 
„ Roberts, 1 Vern. 133, Bradley v. Bradley, 2 Vern. 163. Bach and Montague, 3 Ch. Ca. 106. 
In Kettle and Townſend, 1 Salk. 187. it i ſaid not to be material whether the fon is before provided 
for, for the father is the beſt judge of his ſon's provifion. Sic in Freeſtone v. Rant, mentioned in nu. 
to Watts and Bullas, 1 P. Wms. 61. Wat:s ard Builas hews only that a brother of the half blood is 
got within the caſe. In Tollett v. Tollett, 2 P. Ws. 489. a defetive execution of a power was 
ſupplied for « wife. In Roſs and Roſs, 1 Eq. Abr. 124. (cited in 6 Vin. Abr. 238. by the proper 
mme of Boſy v. Boſs) the ſurrender was not ſupplied, becauſe the deviſe was ſatisfied by a freehold, 
which paſſed by the will. In Cook v. Arnbam, Ca. temp. Talb. 35. it was only doubted whether 
the rule would extend to reverfionary intereſts, In Andrews v. Wall, 6 Vin. Abr. 2437. the ſurrender 
vas ſupplied. In Hawkins v. Leigh, 1 Atk. 337, Lord Hardwicke thought the will did not 
&pybolds, therefore the point was not determined. Taylor v. Taylor, 1 Atk. 386. is incorretly 
reported, for there two thirds of the copyhold were given to the wife, which the reporter does not ftates 
Lord Hargwicke there direQted the ſurrender to be ſupplied, which is a caſe of ſupplying a ſurrendey 
zzainſt the heir, who took nothing from the ſecond brother. Smith v. Baker, 1 Atk. 385. compares 
the rule to an heir in diood, and no other dijtinRion is there mage. Hervey v. Hervey, 1 Atk. 564, 
Gews that one branch of a family ſhall not be provided far by the ruin of another. Macy v. Shatmur, 
1 Atk. 389. Surrender ſupplied. Yide alſo on fame ſubject Roome v. Roome, 3 Atk. 18:, | Good, 


wha v. wyn, 1 Veſ. 226, Tudpr y, Anſon, 2 Vel. 382. which (it ſeems) are all the caſes 


78. A ſurrender muſt be ſupplied for children T. 1791, cor. Thurlow, C. 
wherever the heir is provided for, though the His — 


proyiſion be not from the teſtator. 


284 C=o 
M. 1796, cor. M. R. 
Crickete v. Dolby, 3 Ve. jun. 3 · 


M . , . C. 
M 2. Rewbetd, 17%. 6. 


r“ 


3 Peſ. june 191194 


709. The court will not y a defeQive ſar. 
render of a hold eſtate for a natural child; 
but, if it has a legacy from the father, payable ut 
twenty-one, will allow maintenance, 


80. Teſtator deviſed all the refidue of his eftatey, 
as well 1 ear as freehold, * the copyhold 
« thereof having been previouſly ſurre to 
« the uſe of my will,” upon ſeveral truſts, in fa. 
vour of his wife and children. The only truſt for 
his eldeſt ſon and heir was an annuity of 3000. 
for life, remainder to his wife and children, The 
teſtator having never ſurrendeyed his copyhold, 
it was held a miftaken deſcription, the copybold 
being clearly intended to paſs, and the annyi 
being much more valuable, the heir was deere 
to elect, and was not bound by receiving half 
year's N of the annuity while abroad. 

In this caſe Lord Chancellor obſerved, that the 
idea of ſupplying a ſurrender began after the ſtat, 
of 43 Eliz. c. 4. upon charities under commiſſions 
of charitable uſes: they alſo ſapplicd recoveries, 


81. Teſtator deviſed ſeveral eſtates ſpecifically, 
and all other his freehold and copyhold lands and 
hereditaments 4 whereof I ſhall die ſeiſed or poſ- 
« ſeſſed, (the copyhold part whereof I have fur- 
t rendered to the uſe of my will,)“ upon truſt to 
ſell, and the produce thereof to be conſidered as 
part of his perſonal eſtate, and be difpoſed of ſub- 
je to his debts. Upon a bill by the creditors, 
a reference was made to the Maſter, who reported, 


that part of the copyholds had been ſurrendered and 
other part not ſurrendered. A queſtion then aroſe, 


Whether the copyholds not ſurrendered paſſed? 


Per M. R. If the teftator did intend to deviſe all 


the copyhold eſtate, whether ſurrendered or not, 
the clauſe in the parentheſis muſt be a miſtake, 
and confidered as mere furpluſage. His Honor 
ſaid he was not at liberty to indulge any conjec- 


ture, if it was beyond doubt that teſtator could not 


(s) 3 Atk. 8, 


have meant theſe words to be reſtrictive. The 


caſe of gne v. Barker (a) was as ſtrong at 
could well be ſtated: the queſtion there was the 
ſame as in this, Whether the parentheſis, which 
appeared to his Honor to be little more than an 


allegation,” was to be taken as reſtrictire? Every. 


argument that could apply in that caſe applies to 
the preſent. It was not neceflary to confider the 
| parentheſu 
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* i 4 (duly fl ay 1798; 
$2. A deviſe of a copyhold (duly ſurrendered) 12 May 2798, cor. 


( 5, DefeAtive of: Want of Surrender fupplied. O—9 '2Bg 


fis as more than an aſſertion. It is enough. - _ 

to ſay it may operate-as a reſtriction, A teſtator - 

hall not be ſuppoſed to paſs what he cannot paſs. 

I teſtator bad ſaid all his copyhold lands, it muſt 

hye been taken whether ſurrendered or not, but 

the deſcription is doubtful. Fortified by the cited 

caſe; his Honor could not ſay that teſtator had 

ben any but ſuch as were ſurrendered. The 

reſult of —— before Lord Flard- | 

wick (a) is, if a vi is re ant to What (=) Hod« 171. 1.41. 
—— it ſhall be rejeRed; but if it can PY- 376. vile per dale . 
he reconciled and made reſtrictive, it ſhall be ſo. > De OS 
Upon the whole, if Lord Hardwicke was right in the 

cited caſe, as his Honor thought he was, there is 

not ſufficient to warrant a determination that the 

tellator meant to paſs the copy hold eſtate; there- 

fore it deſcends to the heir. 


C. 


to 4, and his heirs, in truſt for B. and his heirs: ves 
apon the death of B. without beirs, the beir of t @Q 3/0 5% ian 
the truſtee bas no equity to compel the lord to lie to compel the lod to admit to 
adniit him 3 and bis bill was diſmiſſed without bid. Vetin Rex l. Kent 


Manor, 2 Tem 


Wente, 1 Blackft, 123. In Com. Dig. and Eq. Ca. Abr. tit. Copybolder, it was ſaid there are many 
ales eſtabliſhing the juriſdiRion of this court to compel the lord to admit. As to the claim of the 
NN the objects of the truſt fall, vide. Barclay v. Rudſeli, 3 Veſ. jun. 424. Walker v. Denne, 
2 Vel. jun. 270. | 


DEC. 4. By what Words in a Will a 


Copyhold Eſtate may be ſaid to paſs, 
the ſame having been previouſly ſur- 
rendered, (or the Want of ſuch Sur- 
render ſupplied); and who ſhall take 
the Benefit of the Surrender. 


0 M. having iſſue three daughters, B., C, MH. 1911, cor, King, C. 
and D., and having freehold lands in A., 1 
2 and V., and copyholds in J. {/ome of which 6 Foe. the. 3.42 
had ſurrendered to the uſe of his will, J he made a Upon the appeal it was 0bjedted 
vill, and deviſed part to truſtees for charities, and her {dp np lands 4 not 
to each of his two daughters, C. and D., he de- to aid a — — 
nike diſtinct parts of his freehold lands, money, of d other Gere, who wich 
and legacies; to his wife, the houſe he lived in Hatiff —4 — yn — 
ind ſeveral cloſes by name, till his daughter B. they, exclufee A the 4 r 


hould attain 21, and then are theſe words; and herethere were other fechold 
« 4nd lands whereon the genezal words \ 


486 C— . 118 Copppold. 9 4 


ight operate. But Lord Chan- And after then, the houſe and grounds, and all 
22 the wh of cutie cc my meſſuager, cottages, lands, 2 me 
3 02 ute ga t reditaments whatſcever in A., J., and W. and w 
7575 dy Logan roll, or herein 72 otherwiſe diſpoſed of, _— their and 
cy of it, or it muſt appear they  *6 gyery r appurtenances, unto d daughter 
— 7, 6 B., and to the heirs of ber body, — won af 
ence. — Plaintiff has no title at “ her age of 2.1, and not ſooner.” - (Note; there wa 
law, and as to an equity title, if ſome copyhold in A.) #. married plaintiff, Upon 
1 be erppsld a bill by them for an injundion, and to have th 
to B. the court ought not to give want a ſurrender ſupplied. Queſtion iſt, Whe. 
| ity but muſt expound and colle& ther the words of the will were ſufficient to pah 


_ __ _— — the copyhold in 4. to the daughter B.? 20h, 


general words, viz. „ of all If equity ſhould ſupply the want of a ſurrender in 
© other,” will take in the reſt of this caſe ? Held at the Rolls, that the copybold 


the copyhold as well as freehold h ut deviſed to charities did paſs by general words h 


not ſupplied, they ſtand upon this plaintiff B., and that equity ſhould ſupply the 
reaſon, that the incention could not want of a ſurrender. Decreed accordingly, and a 
be collefied to give lands to ges 10 


which teftayor could met give them ; Perpatual injunction. On an appeal, Lord Chan- 
but chen the intention can be cui. cellor affirmed the decree. An ejectment wa 
leied, though there are improper tried before Cowper, J., and a caſe made for the 

— 2 r opinion of C. B., where it was held, that the 
deen s ſurrender, they would have words were ſufficient to paſs the copyhold; and 
paſſed in favor of creditors, &c. the Maſter of the Rolls was of the ſame opinion, 

"And his lordſhip was of opa jon A d th [r d 2 he 
that the teſtator intended to com- nd à8 to the Seon point, the parent is the paz 

| Friſe copybold in the deviſe to his fudge the prvviſſon for his children, and here are 
eavghter B. And if he did, the no children provided (a) for. Decree affirmed by 

rule is general, * in Lord Ch llor 2 
god fo a wife, cbi , ance * 

r creditors; but ob „ that B. is not the youngett child; he is indeed eldeſt, but piect of & who! 
heir at law ; and if ſole heir, yet it is common in caſes of portions that the eldeſt is conſidered 41 the 
youngeſt, if not provided for. Jn caſe of Borough Engliſh (be youngeſt muſt be conſidered ar bir : ſo i 

ind. In regard to what does not deſcend in common they fland in the place of younger chilarn; 
to determine otherwiſe would be to determine on words, and not according to the nature of things, At 
to the provifion made for B. his loreſhip ſaid he did not know that the court had gone minutely into the 
conſideration of that, &c. otherwiſe where the heir is totally difinherited, In Boſs v. Boſs, 1 Eg. Abr. 124. 
the heir had but 6 /. per ann. et de minimis non carat lex, and in effe# a total difÞeriſen ; but where there 1 
a provifion not unreaſonable, and where the heir is not left in a deſpicable condition, the court has not 
gone ſo far. In Burton v. Fleid, 1 Bro. P. C. 544. it was laid down by Lord Harcourt in the ſtronger? 
terms, and there after an cflate tail a ſurrender was ſupplied ; and lere detendants claim another effate bj 
the ſame will, and where a devijee claims a print, he miſt tale the ti hole or rgjeft the whele, according u 
the will. The quantum of a proviſion for a child is in the father's power and diſc:etion. A man is bound 
by nature to provide for all his children, and in th's cafe the father had provided for two and intended to 
vide for the third; he intended to make a complete proviſion, and give all that he had among 
bis three daughters, and to leave nothing to deſccad. Per Lord Chancellor. Ibid. 


() Quere, if it ſhould not be wnprovided, 


| #4 Nov, 2769, cor, marie. | & x ſurrendered to the uſe = 
: / v. „ 2 Ark. 85. Wi „paſſes by a general deviſe of lands, notwi 
Ws. wich v. Baker, 1 Atk. ſtandiug there are frecholds. 


6 April 1744, cor. Harde. C. 3. C. gave all his meſſuages, lands, tenements, 
Car v. Elliſa, 3 A. 73. and hereditaments in A., and elſewhere in the 

„ Lord Chancellor ſaid theſe county of D., and all other his real eflate * to trul- 
words were large enough to piſs tees, fc, for 509 years, for particular pu- 
| 
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ment of his debts. He had no freehold lan 


$4; By what Wards devifable, and who ſhall take. .C=0 287 


and aſter the determination of the term the copybold lands of the teftator, 
all. the premiſes to his wife for her liſe, Sic in Smith v. Baker, 1 Ack. 
| 8 22 ne | 
— if, the teflgtor . 

La fr pl from the freehold, therefore 

by the general of the will the. copyhold Jands 


A perſon who has the beneficial intereſt only, 
in copyhold eſtates, may deviſe them, and they x, 
os (+ . — ag any other lands (a); fof (e u. Tube v. Page, 

could not furrender them without having the 2 Ack. 37. King v. King, 
—— - e ee 199 ben „ 

— > 2867 _ 


| © Shurmer, 
Fouls, 1 Vel 121+ Macnamara v. Jones, = Tf 481. 


| A ſteward's indorſing upon 2 ſurrender of a 
hold the uſes of it, is ſufficient, without ſpe- 
8 
court will ſupply a ſurrender of a 
hold, where there - a charge upon it lie io 
payment of debts. Fat iow 8 N | | 
3. A nominal manor will paſs under the words, 28 April «Ste 
meſuages, lands, tenements, and hereditaments. Merv. J. Neve, 3 — Ty 
4. If a man deviſes all his lands and tenements, 1 Aug. 1744, cor. Hardw. C. 
only freehold land will paſs; yet if he has nothing E=. parte Caſall, 1 Ark. 560, 


but cyber, they ſhall paſs (3). | Fer 


5. A. deviſed all his eſtate ſubject to the pay- 25 Feb. 1749, e. Hardw. C. 
LAbell v. Beane, 1 V. 21. 


Vide Harris v. Ingledew 
Wms. 98. amd notes. ad 


and his copyholds were not ſurrendered to the 
uſes of his-will. The want of this ſurrender was 
ſupplied in equity in favour of the creditors z but 
it would have been otherwiſe if there had been 
any freehold eſtates. 


6. A hold eſtate, though not particularly 11 Mar. 1740, cor. Harde. C. 
ſpecified in a ſurrender to the uſes of a will, may r * 2 
paſs by the general introductory words thereof, by C. cup. Tab. 137. _—_ 
which there appeared a plain intent in the teſtator 

to diſpoſe of his whole eſtate and to leave no part 

to deſcend, 


7. Where copyhold lands are ſurrendered tothe 26 Nov. 1750, cor. Hardw. C. 
uſe of a will, and the ſurrenderer makes a will Pri. CLI h v. Lord 
and appoints the uſes, the law ſays, the lands paſs ar ah 
dy the ſurrender, and the will is only directory of 
the uſes : though the lands are ſo appointed, if the 
appointee died-in the life of the teſtator, it was 


never thought he could take the benefit of it, 
| which 


286 C—o Coppbod. 3 


might operate. But Lord Chan- | *© £L1d after then, the houſe and grounds, and all whe 
cellor ſaid, the rule of evidence i ry 'meſſuages, cottages, lands, tenements, and I 
— es one « reditaments whatſoever in A., J., and W. and mt 
to a copy held is the cet roll, or i verein before otherwiſe diſpoſed of, with their an 
4 of it, or it vo 2 every of their appurtenances, unto my ſaid dauyiter 

Za gl par a. . B., and to the heirs of ber body,” to. enter un u 
Hence. — Plainti has no title t her age of 21, and not ſooner.” (Note; there wa 
law, and as to an equity title, if ſome copyhold in A.) f. married plaintiff. Upon 
abe daten ii cher conrhetg a bill by them for an injunftion, and to. have th 
to B. the court ought not to give want a ſurrender ſupplied. Queſtion iſt, Whe. 
| ity but muſt expound and colle& ther the words of the will were ſufficient to pa 
teſtator's intent from the words the copyhold in A. to the daughter B.? adh 


of the will. 4 8 If equity ſhould ſupply the want of a ſurrender in 


E. other,” will take in the reſt of this caſe ? Held at the Rolls, that the copyhold 


— hs inns iz not deviſed to charities did paſs by general words to 


not ſupplied, they ſtand upon this plaintiff B., and that equity ſhould ſupply the 
— ate ohne ny % want of a ſurrender. Decreed accordingly, and 
"FE * #4 . 
which teſto —— — perpetual injunction. On an a peal, Lord Chan- 
but when the intentien can be col- cellor affirmed the decree. An ejectment wa 
lefted, though there are improper tried before Cowper, J., and a caſe made for 
words, yet they poſe in theeonfi4er opinion of C. B K «to it was held, tha te 
tion of this court, where if there had p un ela, t 
deen a ſurrender, they would have words were ſufficient' to paſs the copyhold; and 
paſſed in favor of creditors, de. the Maſter of the Rolls was of the ſame opinion, 
"And his lordſhip was of opinion And the ſ⸗ : , 
that the teſtator intended to com- In as to the econd point, the parent is the proper 
Fate copyhoid in the deviſe to his fudge of the proviſion for his children, and here are 
daughter B. And if he did, the no children provided (a) for. Decree affirmed by 
rule is 3 1 Lord Ch llor , 
— 4＋ = . ancellor. | 
7 creditors j but obſected, that B. is not the youngett child; ſhe is indeed eldeſt, but piece of & ws! 
heir at law ; and if ſole heir, yet it is common in caſes of portions that the eldeſt is conſidered a1 the 
youngeſt, if not provided for. In caſe of Bot Engliſh (be youngeft muſt be conſidered as beir : ſo 
gavelkind. In regard to what does not deſcend in common they ftand in the of younger chilaren ; 
to determine otherwiſe would be to determine on words, and not according to the nature of things, A1 
to the proviſion made for B. his loreſhip ſaid he did not know that the court had gone minutely into the 
confideration of that, &c. otherwiſe where the heir is totally difinherited, In 5% v. Boſe, 1 Eg. Abr. 114. 
the heir bad but 67. per ann. et de minimis non carat lex, and in effeft a total difÞeriſen : but where there 1 
a provifion not unreaſonable, and where the heir is not left in a deſpicable condition, the court has nut 
gone ſo far. In Burton v. Field, 1 Bro. P. C. 544. it was laid down by Lord Harcourt in the ſtronge! 
terms, and there after an cflate tail a ſurrender was ſupplied ; and lere detendants claim another eftate by 
the ſame will, and where a devijee claims a print, he mni;ft take the wc hole or rect the whele, according u 
the will. The quantum of a proviſion for a child is in the father's power and diſc:etion. A man is bound 
by nature to provide for all his child ien, and in th's caſe the father had provided for two and intended to 
vide for the third; he intended to make a complete proviſion, and give all that he had among 
his three daughters, and to leave nothing to deſcend. Per Lord Chancellor, Ibid. 


(«) Queer, if it ſhould pot be rev dd. 
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24 Nov. 1740, cor, Hardw.C, 2. A copyhold ſurrendered to the uſe of 1 


* Tendril v. Smith, 2 At. 85. will, paſſes by a general deviſe of lands, notwith- YI 
Fes 3 ſtanding there are freeholds. I 
6 April 1744, cor. Hard, C. 3+ C. gave all his meſſuages, lands, tenements, WI Þ) t 
Car v. Ellif-n, 3 Ak. 73. and hereditaments in A., and elſewhere in the the 

„ Lord Chancellor ſaid theſe county of D., and all other his real eftate * to tro pe. 
Neve 


words were large enough to piſs tees, &fc, for 509 years, for particular pur 
| | | 


(4; By whot Mrd, devifable, and wio ſhall take. Oe 265 


und aſter the determination of the term the copybold lands of the tatator. 

all. the premiſes to his wife for her life, Sic in Smith v. Baker, 1 Ack. 
— backend of waſte. - A the 386. and . | 
5 
nean to » 
—— will the 


d 


by his will as well as any other lands (a); ſor (.) = N Pete, 
——— — having the 2 Ak. 37. 
e - 


n e n 
| x vu 12t« Macnamara v. Jones, I Bro. Oh Ca. ahe” 
A ſteward's indorſing 1 a ſurrender of a 
copyhold. the uſes of it, is ſufficient, without ſpe- 
W ae 
he court will ſupply a ſurrender of a copy- N Harris v. 1 , 
hold, where there i a charge upon it for = Was. 98. 5 
3. A nominal manor will paſs under the words, 28 April 1744, __ De 
meſſuages, land:, tenements, and hereditaments. Norris v. Neve, 3 Al. $2. 
4. If a man deviſes all his lands and tenements, 1 Aug. 1744, cor. Hardw. C. 
only freehold land will paſs; yet if he has nothing r Ath. 560. | 
but cult, they ſhall paſs (%, oO | 
, F. A. deviſed all his eſtate ſubject to the pay- 28 Feb. 1749, cor. Hardw. C. 1 
oy ment of his debts, He had no freehold lan IAibell v. Beane, 1 Vo. 213. | 
anf and his copyholds were not ſurrendered to the | 
„ 48 uſcsof his will. The want of this ſurrender was | 
— ſupplied in equity in favour of the creditors; but 
here » WI it would. have been otherwiſe if there had been 
has not 
— any frechold eſtates. : 
"i 6. A copyhold eſtate, though not particularly 11 Mar. 1747, cor. Hardw, C. 
bout fl ſpecified in a ſurrender to the uſes of a will, may ee . 1 Fo 227, 
ed 'v BY paſs by the general introductory words thereof, by ca. emp. Talb, 157. * 
dich there appeared a plain intent in the teſtator 
to diſpoſe of his whole eſtate and to leave no part 
io deſcend. 8 


A 7. Where copy hold lands are ſurrendered tothe 26 Nov. 1750, cor. Hardw. C. 
uſe of a will, and the ſurrenderer makes a will Pl. CL v. Lord 
and appoints the uſes, the law ſays, the lands paſs tes 

ents, dy the ſurrender, and the will is only directory of 

= the uſes : though the lands are ſo appointed, if the 

pur 


* 


appointee died in the life of the teſtator, it was 
wer thought he could take the benefit of it, 
les; TE which 


eb. 1751, cor. M. R. 
, Nen 


| Ad a et] 0. 
* 


which maſt have often” hap 7 don the 
number of ſuch wills; aan 5 
tended that it would veſt in an 
the life of the teſtator, becauſe 8 wa 
complete, it being no will till his death, — 
ate,” when it | veſt there is no perſon to 


* 


8. A eo; yhols rendered t the uſe of» f. 
paſſes pales by t real eflate ; but 
: — fo phy wank vere teſtator hadonly 
| copyhold and no freehold eſtate. Where a 
hold is-expreſaly deviſed, the want of ſurrender u 
ſupplied in equity for the benefit of a wife, children, 
or creditors; but for no other perſons. An heir 
or by cuſtom moſt not — 
Lene 
ing of a will, 


9. V. made his will, and reciting thot be we 


A. 499 4280 of @ copyheld gflate, (which in fact he was not,) 


devifed all his real eſtate, cr. He afterwards 
purchaſed a A eſtate, and ſurrendered it to 
fuch uſes will Gould appoint, and died 
without making other will. Id, that the 
copyhold gl thr il 1{, becauſe the 


(a) 2 Carte v. ene, — was to a future appointment (a); dly, 
Ambl. 28. 


Kh * Thurlow, C. 
3. . Ca. 188. 


becauſe the words do not extend to an after- 
ry copyhold, but only to ſuch as he wa 
iſed of at the time of making the will. 


10. Teſtator devifed eſtates which he had ſur- 
rendered in ſeveral es (deſcribing them) to 
his wife for life, with remainders oyer. In one of 
the pariſhes he had a joint eſtate with his wife, and 
in others he had no eſtate but in her right; the 
eſtates of the wife not paſſing by the ſurrenders, 
do not by the will. Tha weak <lthe will are too 
9 raiſe a conſtruction that the wife ſhould 
© 


11. A copyhold eſtate will not paſs by * 
deſcription where there is freehold to ſatisfy the 


words of teſtator's will, even though it had been 
ſuppoſed to be a freehold, and deviſed firſt for 


eee of 1 uy Cann to a younger child 
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% Where liable to Debts and Legacies, 


$50. 5; How far Copybold Eflates are 


rendered” liable to the Payment of 


Debts and Legacies, and whether they 
ſhall be conſidered Aſſets by Deſcent 
in the Hands of the Heir, * 


1. A Man feiſed of freehold and hold lands 


deviſes both for payment of debts and le- 


racies, but the copyhold was not ſurrendered to 


H. 1699, cor M.R. 


the uſe of his will, and the freehold was ſufficient temp. Talb. 78. 


for the debts. The queſtion was, Whether the 
court would ſupply the want of a ſurrender, and 
lay the legacies on the freehold, and the debts on 
the copyhold, as when there are ſimple contract 
creditors, and bond or judgment creditors, and 
perſonal aſſets not ſufficient to pay both? — The 
Maſter of the Rolls held, that the want.of a ſur- 
render could not be ſupplied for the ſake of the 
legateesz and ſaid, it was never yet done, ef; 
cally where they are mere ſtrangers, as in 
caſe, And diſmiſſed the bill, 8 


2. In this caſe it was inſiſted, that a truſt of a 
2 copyhold cannot be aſſets in the bands of the 
heir, becauſe the copyhold itſelf cannot be aſſets; 
and therefore that being a privileged eſtate, the 


truſt will follow the nature of it. But by Lord 


Chancellor A ſurrender to one and his heirs, in 
truſt for another and his heirs, breaks the cuſtom. 
He faid, if a copyholder in Borough-Zngiifh ſur- 
renders in truſt for himſelf and his heirs, the truſt 


goes to the heirs at law ; therefore he took it, that 


the truſt in the hands of the heir is aſſets. 


3- Bill by the heir of the mortgagor to redeem 
a mortgage of copyhold lands, upon payment of 
principal and intereſt. The defendant infiſted to 
have a judgment, which he had aſſigned to him, 
irſt ſatisfied before plaintiff ſhould redeem. Per 
cur, — Copyhold lands are not liable to an execution upon 


T. 1707), cor. Cowper, C. 
5 v. Helley, 
r 


P. 1715, cor. Cowper, C. 
Heir of Cann v. Pack, 
2 Eg. Abr. 2:6. pl. 6. 
Vn, Abr. 222. þl. 6. 


In ergo, the judgment ſball not be tacked to | 
dee 


mortgage in this caſe, but the plaintiff ſhall re- 
em upon payment of principal, Cc. without 
latisfying the judgment. . 


4 A man ſeiſed of ſome freebold eſtates, and 
lo of a copyhold eſtate, deviſed all his-real and 
Vol. II. B 


T. 171 5, cor, Compet, C. 
5 v. Caſborn, _ 
1 Eg. r. 123. #4. 13. 


U . . 
Ae. Ca 
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290 —0 Coppbold. . 
Ti Ch. 47. perſonal eſtate for the payment of his debts, and 
Ds. Eg. Rep. 96. pur, died without any ſurrender of the copy hold eſtate, 
. 1 And the freehold and perſonal eſtate not bei 
binſoo, 1 P. Wms. 443- Gibſon ſuſhcient for the payment of the debts, it wa 
v. Coombs, x Bro, Ch. Ca. 273. urged that a ſurrender ſhould as well be ſupplied 
in this caſe, as if no freehold eſtate had been de- 
viſed at all. But Lord Chancellor ſaid, he thought 
the precedents had not gone ſo far, and that he 
could not relieve in this caſe, principally, becauſe 
the teſtator's intentiori did not appear to him to 
paſs the copyhold eſtate by a deviſe of his free. 
hold, a copyhold being of the loweſt regard, and 


1Iooked upon in the eye of the law but as an eſtate 
| | at will. 2 „ | 
M. 1777, cor. Cowper,C. 5. A Copybold eſtate cannot be affected by a 
22 Robinſon, judgment, much leſs by a covenant, for * 
Cal. By. K 1%  aNurance, which goes along with the eſtate, and 
1 Eg. 44.113. pl. ge does not bind the heir of the copyhold. 


T. 1718, cor. Ldz Comrz. 6. One deviſed all his real eftate (a) to pay debts, 


— having part freehold and part copyhold, and died 


(a) Lord Chancellor ſaid the without having ſurrendered the copyhold to the 
teſtator's intention was to be ho- uſe of his will; regularly, the copyhold ſhall not 


neſt, and be had made choice of haſ ithout bei s 4 if "oe" 
| paſs without being mentioned; and if mentio 
N . equity will, on behalf of the ereditors, ſupply the 


efate; and to cramp the teſtator's want of a ſurrender. But Lord Chancellor directed 


—_—— — — the Maſter to inquire, firſt,.if the freehold eſtate 


againſt his will, Vide Hallevood be ſufficient to pay the debts (5) ; and if not, then 


Pope, 3 P. W + Mal- i N 
7 os — TORT 5 8 being real eflate; _ decreed 


Talb. 78. me 
(4) Yide Harris v. Ingledew, 3 P. Wms. 96. a ma 


p. 2727, cor. King, C. 7. A copyholder in fee by will charged his lands bu 
Legg v. Turnbull, 2 P. Wn. 49. with his debts, the lands being in England, and 


E. Abr. 601. f. 4. the heir an infant in Scotland, The creditors do 
brought a bill to have their debts paid out of the of 
copyhold premiſes z whereupon the heir appeared, | 

. and there was an attachment againſt him for want D, 
of an anſwer; but he being an infant, the next c 
ſtep was to bring up the body. The heir, how- a 
ever, being out of the reach of the procels of the 1 
court, the plaintiff could not bring up the body. F 
Decreed, therefore, that the infant ſhould anfwcr be 
by x certain time, or ſhew cauſe why a receiver 10 
ſhould not be appointed. hot 
H. 1730, Scacc. 8. An ejectment having been brought of lands the 


Whitebead v. Harriſom, which ſequeſtrators had got poſſeſhon of, A bill del 
. = — — was preferred to reviye the ſequeſtration, . un 


c 
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( 5, Where liable to Debts and Legacies. 


wiſe an injunction was prayed to ſtay proceedings 
in the ejectment. Upon motion that the ſequeſtra- 
tion might be 1 it was admitted, that it 
was taken partly pon copyhold lands and part 

upon fr bold, and 62 55 defendant in c. 
original ſuit was dead ; but yet it was contended, 
that the ſequeſtration was proper to be revived in 
the hands of the heir, as to the whole lands: 
admitted alſo, that this was a ſequeſtration on a 
decree, and that ſuch ſequeſtrations were but of late 
date (they began in Lord Nettingham's time, in 
the court of Chancery, and were not allowed in 
this court till the 14th June 1087, in the caſe of 
Huntain and Wavers); that it did abate by the 
party's death; but as to the freehold, it was cer- 
tain ir might be revived; and as to the copybold, 
it was ſubmitted the law was the ſame, it being 
well known that ſuch proceſs runs upon theſe 
lands, though the proceſs of elegit at law does not. 
Per cur, | hough it is true ſequeſtrations run 
upon copyholds, yet it is to be doubted whether it 
can be revived in the hands of the heir as to ſuch 
lands; for if it be, the heir will not take up the 
lands, and the lord will be without a tenant. 
Wherefore decreed that the injunction do continue 
only as to the freehold lands, and be diſſolved as 
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to the copyhold, with liberty to apply to the court 


8. | 


9. If a man deviſes all his lands and heredita- 
ments in Dale, and has a manor in Dale alfo, the 
manor, as it is a hereditament in Dale, will paſs; 
but if one has a manor in Dale, and alſo land 
there which is not parcel of the manor, it is 
doubtful whether the manor will paſs by a deviſe 
of all his lands. 

If a man has ſrechold and copyhold lands in 
Dale, and deviſes all his lands and hereditaments 
in Dale in truſt to pay his debts and legacies, his 


. V. 4, 3 8— C. 
aflexwool v. 
. . bh 
2 Eg. Ar. 244. pl. 20. 
Vide Drake v. Rob'nſon, 1 P, 
Was. 443. Mallabar v. Maila- 
bar, Ca. temp. Talb. 79, 


freeholds only will paſs; for his will muſt be in- 


tended of ſuch lands and tenements as are deviſes 
able in their nature. Secur, if the teſtator had 
ſurrendered his copyholds to the uſe of his will, 
decauſe this ſhews he did intend to deviſe his copy- 
holds (a). But even in the firſt caſe, if the free- 
holds were not ſufficient to pay his debts, when 
the teſtator deviſes all his lands in truſt to pay his 
debts, it ſeems rather than the debts ſhould go 
unpaid, that the copyhold ſhall in equity paſs (5). 

N U 2 ; 10. J. 8. 


Co0d . Goodwyt 
8 oy 2 


(B) Harris v. Ingledew, 3P. 
0s. 96. 


292 C—o Copybold. (5 
p. 1735, cor. Talbot, c. 10. J. S. deviſes his real eſtate to be ſold to 

Mallabar v. Mallabar, debts and certain pecuniary legacies; and, fb 

| 2 ny 1 * thereto, deviſes prey eſtate to his filter, 

1 v. Rebioſon, x P. Lord Chancellor refuſed to ſupply the defect of x 

Wms. 443. Haſlewood v. Pope, ſurrender of the copyhold to the uſe of his will 

— againſt the heir, if the other eſtates would ſuffice 

to pay the debts; and diſmiſſed the bill with coſts 

as to this point, it having been confeſſed by the 

anſwer that teſtator's other eſtate (excluſive of the 

copyhold) was more than ſuſſicient to pay the 


debts, | 
21 Nov. 1739, cor. Haidw. C. 11. A proviſo in the will of R. B. that if his 
Bateman v. Bateman and others, onal eſtate at V. ſhould not pay his debts, then 
ite Gasen v. Hancock, Bir executors to raiſe the fame out of his copyhold 


2 Atk. 424. 427. 430. and notes, premiſes. The rents not being ſufficient to diſ- 

36 edit, charge teſtator's debts, theſe words will give the 
truſtees a power to fell the copyhold lands to 
ſatisfy his intentiou of paying his debts. 


3 May 1751, cor, Hardw. C. 12. . . his will, declared he would make 
Earl Gedolpbin v. Peaneck, a diſpoſition of his whole eſtate and effects. The 
rd firſt diſpoſition was, that all his debts ſhould be 

id, and then teſtator deviſed particular parts of 

eſtate (ſubje& thereto) among particular per- 

ſons. Teſtator held certain lands of the manor of 

the Dutchy of Cornwall, which were mentioned 

in his will, in diſtinct parts from the reſt of the 

fee ſimple lands. Teſtator had ſurrendered theſe 

cuſtomary lands to B. P., who declared a truſtee 

thereof by deed, for ſeveral perſons and for the 

uſe of luck as teſtator ſhould appoint. Upon a 

| bill by teſtator's creditors to have a ſatisfaction 

g for their debts out of his real and perſonal eſtate, 

a queſtion aroſe, Whether the cuſtomary lands 

were liable to the debts ? Per Lord Chancellor 

The fingle queſtion will reſt on the conſtruclion 

of the will, reſulting from the acts of the teſtator. 

Teſtator had done ſufficient to ſubject them to 

any act by his will; for as theſe cuſtomary lands 

(and fo of copyhold) are ſubje& to have a truſt 

declared that will affect them, the true conſtruction 

of the will is, that all the lands deviſed are made 

ſubje& to debts. It is the rule of law, and more 

. ſtrongly ſo of equity, that ſuch a conſtruction i 

to be made of wills as will beſt attain the ſatisfac- 

tion of juſt debts. In this caſe the firſt diſpoſinion 

f runs over all the ſubſequent clauſes in the wil. 
Lord Chancellor ſaid the teftator's intent = 


( 5. Where liable to Debts and Legacies. C—o 293 


that every thing given by his will ſhould be ſub- 

ect to his debts, conſequently the truſt of the 

hods in queſtion muſt be ſubjet as well as the | 

reſt 2 notwithſtanding they are mentioned in 4 (a) Able s Beliefs. 
parts of the will. | yg rg 272. pl. 19. 


13. A copyhold eſtate, where the lands ſettled are 10 May 1751, cor- Hardw. C. 
to be held without impeachment of waſte, is not ap- _— _ 706. 
plicable in performance of a covenant in marriage » 
articles, to ſettle ſuch lands on a wife for liſe. 


14. One having contracted for a copyhold eſtate, N 1753, cor. Hardw. C. 
deviſed it and a freehold eſtate to his ſon, ſubject v. Strafford, Andi. 181. 
to an annuity to his wife: the ſon confirmed the 
annuity, and the wiſe releaſed the freehold and 
Pp, ugh) the ſn was admitted to the copyhold as heir 

at law, and ſurrendered it to a mortgagee: held, 
that the mortgage ſhould be preferred to the an- 
nvity; the mortgagee having a legal intereſt, and 
the annuitant only an equitable one. 


15. Copyhold lands are not liable to be ſeiſed , 
y_ outlawry, becauſe prejudicial to the lord N . 

the manor. | 

Copyhold lands are not liable to be ſeiſed upon ide Rex v. Lord Viſcount 
an extent. | | . 23 Jac. 2. 


16, Under a 4 charge upon all teſtator's P. 1783, cor. Lds. Comrs. 
worldly eſtate for payment of debts, copyhold my of 
lands are liable as well as freeholds, for the law "AP 
follows the intention of the teſtator. If a freehold 

eſtate were deviſed to one perſon, and a copyhold 

to another, the freehold might be firſt applied, 

though both are unnatural funds for the payment 


of debts, | 
17 Under a general charge upon land for pay- P. 1791, cor. Buller, ]. bf, C. 
ment of debts, where the teſtator had freehold and 2 


copyhold eſtates, the copyhold is liable. , Coombes v.Gibſon, 1 Bro. Ch. Ca, 273. 
18, A fraudulent ſurrender of a copyhold eſtate H. 1792, cor. Thurlow, C. 


is not an act of bankruptcy under 1 Jac. 1. c. 15. Ex parte Cockſbott, 
/- 2, for no proceſs can iſſue to os a debt on a n 
copyhold eſtate. 


For caſes of debts due on the mortgage of 
copyhold eſtates, ſee poſ# tit. Mortgage. 
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M. 1691, Cane. 
Mildmay v. Hungerford, 
2 Fern. 343 · 


H. 1711, cor. M. R. 
v. Es. 


Coppbold. 0 


For the caſes in which equity will ſupply x 
2 in favour of creditors, ſee ante 
£ca 3. | 

By what words in a will a copyhold ſhall be 
rendered liable to debts, ſec ante ſec. 4. 


SEC. 6. Of the Eſtate of the Lord, and 
of the Caſes in which the Lord's 
ſuperior Eſtate ſhall protect the leſſer 
Eſtate of his Tenant, 


1. PLAINTIFF being tenant for life of a copy. 
hold eſtate; remainder to his firſt and ot 
ſons in tail, remainder to defendant in fee, took 
from defendant a ſurrender of the reverſion in ſee 
to his own uſe, though his wife was then prive- 
ment enſient of a ſon. The contingent remainder 


was not deſtroyed by this ſurrender, in regard the 


frechold was in the lord. ö ; 
2. A feme purchaſed a church leaſe to her and 


Moſes * 9. Rep-77- her heirs for three lives, and died, leaving an in- 


R \ 


M. 1720, Cane. 
Anone 2 Eg. Abr. 167. pl. 15. 
b Vin. Abr. 239. Nl. 5. 


13 July 17 6, cor. King, C. 
Lieyd v. _—_— 
4 Eg Abr 228. pl. 13. 
6 Vin. Abr. 183» (*. d.) Pl. 1. 


fant daughter; two of the lives died ; the /guard- 
ian renewed the leaſe, and then the infant died. 
This new leaſe was held a new acquiſition and 
veſted in the daughter as a purchaſer, and to go 
to the heirs on the part of the father; the renewal 
by the archbiſhop being gracious and ſpontaneous, 
and not like a copyhold, for there the Ford is only 
a truſtee for the Mir, and is bound to admit him; 
though the lord be the original grantor, yet it is 
only in virtue of the truſt repoſed in him by the 
law for that purpoſe ; and decreed accordingly, 
Lord Harcourt was of the ſame- opinion, 


3. Where a bill is brought for ſurrender of 0 
copyhold eflate held for lives, the lord muſt be made 
a party; becauſe, when the ſurrender is made, the 
eſtate is in the lord, and he is under no obligation 
to new grant it; contrg in caſe of copyhelds of inhe- 
ritance, for there the lord need net be a party. 


4, The lord of a manor brought his bill, claim- 
ing an houſe built upon the waſle. Lord Con 
cel/cy ſaid, that the lord of a manor is never 


ſaid to be out of poſſe ion; that what is built * 


re SDS 
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„ Of the Lord's Elate. | C=o 295 : 


the waſte is his; and that upon a trial before Ju. _—_ 
tice (Jobo) Powell, touching 83 ile | 
F 
ual / a: cottages in qu mr” if it Gould not be 
60 1 * had been . levied Auf fo 
thereon: by the opinion of the judge the lord had 7 
a verdict (8). Þ. tw 1 ata ; (5) It has been ruled in evi- 
* FS. | ; dence at the affize, that a cot» 
tager on the lords waſte lives there by the lord's conſent, and fo is only a tenant at will: but this is 
—— —-— > 4g gt n. Per Pratt, C. J. M. 11 Geo. 1. B. K. And per 
exr,—T weaty or twenty-five years' p is a good title in an ejectment, as well as a bar to an 
cjeQment. Ibid. ' | 
5. A bill was brought for relief againſt a judg- 5 June 1942, cor. Hardw. C. 
ment on, a bond, in which the plaintiff was Nau Roy v. Dl of Bunfort 
bound, with his ſon in the penalty of 100/. that 8 
the ſon ſhould not commit any treſpaſs in the 
Duke of Beaufort's Royalty, by ſhooting, hunting, 
fiſhing, c. except with the licence of the game- 
keeper, or in company with a qualified perſon. 
The ſon having caught two flounders with an 
angling rod, the bond was put in ſuit, and Juig- 
ment for the penalty, c. The gamekeeper's 
brother-in-law, and another ſervant of the Duke's, 
aſked the plaintiff's ſon to angle with them, when 
he caught the two flounders, and the verdict was 
found merely on their evidence. Lord Hardwicke 
decreed the plaintiff ſhould be relieved againſt the 
rerdict, and that the Duke ſhould refund the 100 7. 
25 on the bond, and the 40 J. coſts af 
uit. 1 , . 8 . 
Bonds for the preſervation of game, and to pre- 
vent poatching, are not only for-the benefit of 
lords of manors, but for hot: alſo who enter into 
them, for that ſort of idleneſs leads to worſe con- 
ſequences. 
The preſent act of the ſon is not maſum in i» 
and there is no ſtatute which directs the taking 
ſuch bonds to prevent the like offences for the 
future, as in the caſe of deer-ſtcaling, or the 
ſtatutes which relate to the cuſtoms, and which 
direct and command the taking of ſuch bonds. 


6. To ſupport a contingent remainder in a 23 Nov. 2743, cor» Hardw. C. 


freehold, there muſt be a tenant of the freehold, v. Levell, q Ad. 13. 


againſt whom. a precipe may be brought; other- 
wiſe as to a copyhold, for there no præcipe can be 
brought, being parcel of the manor only, and the 
freehold in the lord, LS 
| v4 ; 7. A 


1 


/ 


2g6 Co 


11A 17 cor. Hardw. C. 
we: pe, LOR 229. 


Coppbold. N $6, 

7. A feme covert, in her huſband's preſence, 
but withour his joining, ſurrendered her copyhold to 
the uſe of her will or appointment, and then deviſed 


it to A. The fact of the ſurrender not being before 


the court, it was ſent to be tried. Lord Hard. 
withe doubted how far this farrender could be 
__m to the uſe of the will: the perſon muſt take 

e lands by the ſurrender, of which the inſtrument 
of appointment only dire the uſes; becauſe he 
muſt come under the eſtate of the lord, and by that 
medium there muſt be a ſurrender into the hands 


of the lord, to make an appointment effectual, 


T. 1793, cor. Loughb, C. 
- 5504 Vincent, 
2 + Jun. 209. 

4 Bro, Ch, Ca. 353+ 


* 


H. 1615 cor. Jeffries, C. 
IR. = 
1 . Abr. 129. fl. 5. 


Fern. 467. 
Tf there had been an error in 


| any adverſary proceeding in the 
| dns cont; equity world have endrai the bed weteains is 


25 Feb. 1695, Dom. Proc. 
Smith & Ur. v. Dean and Cbap- 
te of Ste. Pavl's and anther, 
Show. P. C. 67. 


whether it is to take place immediately or in future, 


8. Contingent remainders of copyhold eſlates 
will be preſerved againſt a forfeiture by the eſtate 


in the lord; not where the preceding eſtates are 


. 


Sxc. 7: Of the Lord's Court—Of Fines 
ed 


levied and. Recoveries ſuffered, and 
other Suits and Proceedings therein; 
and. alſo of barring Eſtates-Tail by 
Zurrender. 


1. BILL will not lie to compel a lord of x 
manor to permit the plaintiff to bring a 
plaint in the Jord's court, in nature of a writ of 
error, to reverſe an erroneous common recovery 
ſuffered there. | | 


2. Bill filed to compel the dean and chapter, 
as Jords of the manor, to receive a petition in 
nature of a writ of falſe jud t, for reverſing 
n common recovery ſuffered in the manor court, 
whereby a remainder in tail, under which the 
plaintiff claimed, was barred; fuggeſting ſeveral 
errors in the proceedings therein. One of the 
defendants demurred; and the dean and chapter, 
by their anſwer, inſiſted that it was the firſt at- 
tempt- of the kind, and of very dangerous cou- 
ſequence, and therefore conceived it not fit to 
proceed on ſaid petition, ynleſs compelled by 2 
courſe of law. 5 

In chancery the demurrer was heard and ordered 
to ſtand, and by the lords the appeal was diſmiſſed, 
and the diſrniſſon below coofirmed. : 

3 ' 


— 


SFr 


A . 


(7, Of the Lord's Court Fines and Recoveries, C—0 297 


3. 4 being tenant in tail of the truſt of a copy- H. 1706, cor. Comper, C. S. 
hold eſtate, with remainder oyerz and the truſ- r ve Haden & al. . 
tees refuſing to ſurrender the legal eſtate to him, _ 2 4. wy * 8 


ke brought bis bill for chat purpoſe, and, * Copybolds cannot be entailed 
the De went to the lord's court and 2 pending within the ſtatute de donis ; but 


ſurrender, but was refuſed, not having the legal — or Aol — — 


eſtate; and thereupon he made his will, and gave ture of fines and recoveries may 


; | bar them 
the eſtate to his wife and children.  Decreed, the Þr then —— — 


eſtate to accordin to the will; the court con- cvgom has been ſuch, which is 
ceiving will f nt to bar the entail of a the cul: in thoſe caſes, Cary, 30. 

| The ſtature 14 Geo. 2 C. 20. 
truſt. . : as to life eſtates, does not extend 
to copyholds, N Withers v. Withers, Ambl. 152. 


Where there is no particular method in the , White v T hornborough, 


ates lord's court to bar intails, a common ſurrender is 22 705. Prec. in Ch. 425. 
ate ſufficient, though the entail is of a legal eſtate. — far ww - Moon 


are | 
4. If a copyholder ſues in the lord's court, and Rl. 2716, cor. the King in 
2 wrong judgment is given, equity will correct OR 
the proceedings though no appeal or error lies. 2 hin. 
nes f 3 
— Did. per Parker, C. J. 
| 
n; 5. A. a copyholder in tail, accepted from the T. 15, 4, cor. Macclesfield, C. 
b lord of the manor a grant of the freehold of the 3 7 uy = Wis. 9. 
/ copyhold to him in fee. On a bill by a bond. 7 4% 218. fl un. 
creditor, for ſatisfaction out of the obligor's aſſets, 
"x a queſtion aroſe, Whether the premiſes were aſſets 
8 2 by deſcent, and liable to the bond? Lord Chan- 
of cellor delivered his opinion /eriatim— That unleſs 
it be expreſsly found that the cuſtom of the manor 
we allows of entails, then this is a fee conditional, and 
plainly merged by the grant of the ſreehold in fee 
but ſuppoſing the cuſtom of the manor does warrant | 
ter, entails, yet the copyhold is extinguiſhed, becauſe, 
in in the eye of the law, that is but an eſtate at will, 
ing and muſt be merged by the grant of the freehold, 
rt, The premiſes by ſuch grant are ſevered from the 
the manor, conſequently the cuſtom of the manor bo 
ral cannot corroborate the legal eſtate at will. The c 
the copyholder cannot hold of himſelf, and the copy- 
er, bold, though entailed, is ſwallowed up (a) in the (e) Nd. Parker v. Turner, 
at- greater eſtate of the frechold; and as the tenant, 1 125 8 
pu- aſter ſuch time as he took the grant, did not him- — — the ia — * 
to * Dr a copyholder; ſo his ſon, on = de- — — — Due mee. 
2 cent of the freehold, is likewiſe no copyholder, e n e acer 
which may be ſaid from ſon to ſon ad infinitum. NY _ ——— 
red Moreover, if the entail of the copyhold be not ex- the freehold from the lord to him 


and his heirs, and A. dies with- 


ed, linguiſhed, it will be a perpetuity, lince the only out iſſue, is nat F., in whom 
proper 


k '® - "ga; g . 2 
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there was once a veſted remain · way (a) of barring the entail of a copyhold 
— fee = — — — pres ig by recovery in the lord's court; but after 

. TE ofa © gene, ſuch ſeverance as in the preſent caſe, no recovery 
2 that where the cuſtom Can be ſuffered in the lord's court. | 
goes not preſcribe any particular mode of barring the entail of a copyhold, a ſurrender (although only to 
the uſe of the will) will be ſufficieat for that purpoſe, without a cuſtom. Carr v. Singer, 2 Vel. 608. 
Moore v. Moore, 2 Veſ. 596. But a cuſtom to bar by ſurrender may be concurrent with a cuſtom to 
bir by recovery, Everall v. Smalley, 1 Wilf. 26. and 2 Stra. 1299. S. C»—Doe v. Truby, 2 Blacks. 
Rep. 944. With reſpe& to the guerre made in the note above, it ſeems that the remainder-man could 
have no eguity againſt the tenant in tail (who had prost to bar the remainder by one mode or other) upon 
the principle of Cann v. Cann, 1 Vern. 480. So in Blake v. Blake, before the court of " 
nly 18, 1786, Robert Blake the elder devited a leaſe for three lives holden of the biſhop of Bath and 
ells, in truſt for his ſon R B. the younger, and the heirs male of his body, id in caſe he ſhould die 
without iſſue, for the plaintiff (his other ſon) in like manner. R. B. the ſon ſurrendered the old leaſe 
and took a new leaſe for three lives to him and his heirs, a'l which was done without the concurrence of 
the truſtees under the will, R. B. the fon died without iſſue, havirg by wil diſpofed of the (aid leaſe. 
The bill was filed to have the benefit of the new leaſe ; inſiſting, that the ſurrender of the old leaſe, and 
the taking of the new one, were not ſufficient to bar the limitation to the plaintiff under the father's 
will; and that thoſe claiming under Robert, the ſon, ought to be declared truſtecs of the new leaſe for 
the plaintiff. But the court was of opinion that Robert, the ſun, being tenant in tail, equity could 
not have called upon him to have declared fuch a truſt in his lifetime z and that there was no fironger 
equity againſt his repreſentatives j and diimiſled Ihe bill, F : 


24 July 1738, cor..Hardw, C, 6. A common recovery ſuffered in the Common 


Oliver v. Taylor, 1 4:4. 474+ Pleas will not paſs copyhold lands; otherwiſe az 
2 — Ware, temp. 0 cuſtomary freeholds which paſs by ſurrender in 


6% An iſſue was F rected to a borough court (0). 
try whether the lands in queſtion | 
were copyhold or cuſtomary freehold, and if they were capable of being entailed, whether ſuch entail 
could be barred by ſurrender or common recovery in the borough court, 6x by common recovery in 
C. B.? The reſult of the trial does not appear. f 


M. 1740, C. B. 7. A widow ſeiſed in fee of copyhold lands, 
Serge ex 1 v. ſurrendered them to the uſe of her will: ſhe then 
15. 8 married, and with her huſband, mortgaged the 
eſtate for a term under the lord's licence, without 

| fine or ſurrender. This mortgage is bad at all 

events. There ought to have been either a fine 

BE or ſurrender ; ſo that the feme might be privately 

(e) By cen the ſurrender of examined. The former ſurrender (e) was ambu- 


— 1 *f latory and fluctuating, till ſome further legal act 


123 — * * . 
cited 2 Bro. Ch. Ca. 387 done to complete it (d). The marriage either 
(4) The court compared this made it void or ſuſpended it: in either caſe its 


ſurrender to a preſentation, which : . 2 
is revocable and fluctuating dl Operation is prevented (e). The teſtatrix, as 2 


induction. feme. covert, certainly could neither make a will 
_ (e) And of conſequence no or declare the uſes of the ſurrender. 

Intereſt can veſt in the defendant. 

The lord can never be conſidered a truſtee in whom the land is to veſt ſor the benefit of the deviſe; 
for it appears plainly by Poph. 174, 4 Co: 23. and (70. Elis. 441. that whenever the ſee ſimple, &c. 
of a copyhold is by ſurrender limited to the uſe of a will, the fee 6mple remains in the copyholder, and 
is not veſted in the lord; therefore he cannot be confidered a3 a trultee, * 


25 May 1750, C. B. incjeAment. 8. J. S. died 30 Oftober 1746 without iſſue, ſeiſed 


Gar ex dem D1gwell v. Singer : | . . : 
n Fit 3 of copyhold premiſes as tenant in tail, by an entail 


Cited in Moore v. Moore, Created by his father to the heirs of the body of 
2 Veſ. 602, | the 
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father by his wife. The father, beſides F. 8. „ Indances 
fix 2 whereof the wife of the Laa: tails by 1 a 
of the plaintiff was one. A cuſtom was found in . <4 » Keds 207: x 84. 

this manor for entailing copyhold lands. J. S. was Ly af * —. 
admitted babend. to him and his heirs in tail, fied. _ 
according to the cuſtom, and he ſurrendered to Tenancy in tail of copyhold 


ſuch uſes as be ſhould by deed or will appoint, 2 3 — 
and by his will deviſed the premiſes in queſtion to 506. B. 2.—3 ſpecial cuſtom, 
one of the defendants. Upon the Manor Rolls — 637. Otherwiſe, Cro. Elie. 
was found one ſingle inſtance of a ſurrender to 3 391. 


bar an eſtate tail; but it did not appear what 222222 
enjoyment as under that ſurrender ; no inſtance cuſtom, Snow v. Cutler, Ra. 162. 


was found of a recovery ſuffered to bar eſtates tail, Sic: 7 Lev. 136, An executory 
Verdict for defendant, Wiles, C. J. only diſſenting. rd by recovery de- 
cording to Pell and Brown, _ 

A ſurrender without a cuſtom is no bar, Co. Litt. 60. B. Is | 

A ſutreocer by tenant in tail of a copyhold makes a diſcontinuance, Cro. Elis. 484 —In Cro. Elis. 
143. it is held no diſcontinuance without a cuſtom — Where there is no recovery by cuſtom, a common 
ſurrender will bar the entail, 2 Vern. 583. 702.— An eſlate - tail cannot be granted on condition not to 
har it, Co. Litt, 224+ 1 Vern. 322.—Plaints in nature of a real action may be in the lord's court, 
Lit. ſc. 76.—A recovery in the court of ancient demeine will work a diſcontinuance, Dy. 373. Co. 
Ent. 206.—lt is a bar on the ſtrength of Morris's caſe, 1 Roll. Abr. 634.—Agreed per cur. a diſcon- 
tinvance, Ci0, Elis. 339 — Where there is no recovery by cuſtom, a common ſurrender will do, 2 Vera, 
102.—The will is only a declaration of the uſes of the ſurrender, 1 Eull. 200. Co. Litt. 59. B. Cro. 
Joc. 1999 200. | | 


9. Chancery will not entertain a bill to rectify 2 July 1750, cor, Hardw. = 


a miſtake of names in a recovery ſuffered at a N v. Condal!, Ambl. 01. 
court baron, eſpecially after a length of time and n 
againſt a purchaſer. : 


10. An eſtate was limited to truſtees to the uſe 15 Mar. 1954, cor. Hardw. C. 
of A. and the heirs of her body, She married B. Faden v Lord Middleton, 
The eſtate was copyhold, held of the manor of JOS 
C., and by the cuſtom it was not capable of being | 
entailed, and no recovery could be ſuffered of it. 

The huſband and wife by deed to lead the uſes of 

a common recovery, declared that the lands ſhould 

be to the uſe of the huſband and his heirs, and 

afterwards ſuffered the recovery. . A queſtion then 

aroſe, What eſſect the recovery had upon theſe 

copyhold lands? Though by the cuſtoms of ſeveral 

manors copyhold eſtates cannot be entailed, yet 

they are capable of ſuch limitations as may make 

them fee ſimple conditional. And the eourt, confi- 

dering the wife in this caſe as tenant of a fee 

imple conditional, and having power to diſpoſe 

of it by ſurrender after the condition was per- 

formed, i. e. after iſſue, and ſhe and her huſband 

having done all that could be done to transfer the 

eltate to the huſband, decreed the eſtate well Vide Otway v. Hudſon, 2 Vern, 

transferred, and ſaid this did not differ * — 585. | 
| EVIIC 


- 
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OY | deviſe of a truſt of a copyhold eſtate, which hy 


25 June 1755,cor. Hunde. G. 11. A ſurrender of a copyhold eſtate to the uſe 
Moore v. Moore, 2 Vf. 601, 602. of a will operates as a bar of the entail as well 33 
Vide Witte, i nburgs, to effectuate the will where there is no inſtance of 
£4 * — a * by — 69 1 . 
— — o ſhew a cuſtomary eſlate tail it is 
| _— Vet 604. and noten to ſhew remainders — or long enjoyment, ſo az 
x to exclude a fee ſimple conditional. | 

A ſurrender by the general cuſtom of copyhold; 

ought to be preſented at the next court: but 
ſpecial cuſtom it may be preſented at a ſubſequent 

court. | 

14 July 1755, cor. Hardw.C, 12. A copyholder for lives, where there was a 
Hinton v. Hinton, Ambl.277. cuſtomary right for the widow to enjoy for life 
* Fe. 631. 633. 1 Ep. 457+ 72* the whole eſtate of which her huſband died ſeiſed, 
denied the authority of Muſgiave articled for the ſale of his eſtate for a valuable 
v. Daſhwood, 2 4 45; 63. conſideration, but died before the ſurrender, The 
9 he kantiasend of widow contended her free bench was not bound 
the bar. by the articles. Per Lord Hardwicke— Where 
| there is an agreement for the ſale of a copyhold 
' eſtate the court will decree a performance, even 
(a) N Taylor v. Wheeler, againſt the aſſignees of a bankrupt (a), and againſt 
2 Vern, 564. 2 Salk. 449. an heir at law: ſo in ſtrong equity the widow 


ſhould be bound. 
T. 7780, cor. Eyre, B. ab. C, 13. An enfranchiſement of a copyhold by one 
Wynne v. Cookes, having a partial intereſt is for the benefit of all the 


TIS, $2S- remainder men as well as himſelf, A recovery 
ſuffered by one not in poſſcſhon has therefore no 
operation, | 


Src. 8. Of the Fine to the Lord—Of 
Quit-Rents and Yearly Rents reſerved. 


1. 1. POPYHOLDER in fee makes a conditional 


1 * — ſurrender for ſecuring a ſum of money at the 
7 hat. 2 is. end of fix months. The money is not paid, and 


Ne; The court in this caſe the mortgagee being willing to continue his moneys 
I — be _ (if they defire the lord that the old ſurrender may 
—_ _ * cuſtom to c. taken up and a new one made for fix months 
new the ſurrender or to accept a longer; but the lord inſiſts the mortgagee ſhould 
— Su Ga mater come in to be. admitted, and pay a fine of two 
6 ears value. Equity will not relieve againſt the 


rd. 


2. Where 


Py 
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2. Where 2 bill was brought by ſome few M. 1701, cor. Wright, C. 8. 

tenants of Greyffock manor againſt the lord, to. #rownv. Howard, 
{tle the cuſtoms as to fines upon deaths and 7 Ar. 163. fl. 4. 
alienations, an ifſue was directed at law, and the 

fines determined; but it was inſiſted upon, that 

there being but ſome of the tenants parties to the 

hill, the reſt would not be bound by this trial, 

But Wright, C. 8, held that they would all be bound, 


+ A manor belonging to a biſhop's ſee was «7 May 1715, Dom. proc. 
a leaſed out for lives at a hw 31. 4d. Dyte TY &, « „ 2 of Bath 
One of the biſhops, on renewing this leaſe, en- 1. F. C. 303. 

the demeſnes, which were of the value of . 

924.115. 1 d.; but he reſerved the full ancient 
rent of 49 J. 3s. 4d. This biſhop, however, 
accepted a rent of 16/7. 125. 3 d. being the pro- 
portion after deduQting for the demeſnes, in full 
of the whole reſerved rent. This acceptance will 
not bind his ſueceſſor, who is entitled to the full 
rent reſerved by the leaſe. 8 


4. The heir at law of J. S. who was the laſt of 17 Mar. 1926, Dom. Proc. 
three lives named in the grant of a copyhold Puke of Grafton v. Horton, 
eſtate, brought a bill againſt the lord of the manor, 3%. F. C. 269. 
to be admitted to the eſtate for his own life, and 
the lives of two other perſons whom he ſhould 
nominate; alleging the cuſtom of paying a year 
and half's improved rent as a fine, and inſiſted that 
he was not by law obliged to renew the copy of 
any tenements holden of the manor, otherwiſe 
than at his own free election and pleaſure. The 
court of Chancery on the hearing directed an iſſue 
to try the cuſtom but on an appeal this order was . 
reverſed, and the bill diſmiſſed. 


5. Plaintiff's father was lord of the manor of M. 1732, cor. King, c. 
4. of which B. held ſeveral copyholds by divers e v. tat and, Comte f 
quit-rents, and had been admitted to the ſame. E r 
B. dying, theſe copyholds deſcended to defendant 
the counteſs, as his daughter and heireſs; upon 
this C. as agent to defendant Lord S., wrote a 
letter to D. the agent of plaintiff's father, deſiring 
that plaintiff *s father would admit the counteſs to 
theſe copyholds. He accordingly did admit the 
countels (by D. her attorney) as tenant to the 
copyhold premiſes, for which ſeveral fines were 
ſet, amounting to 40/. Some time after the lord 
of the manor died, leaving plaintiff his ſon and 
ler, executor, who brought a bill againſt defend- 

: ants 


\ 
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3 ants to recover the ſine ſet upon the admittance, 
and likewiſe for all arrears of the quit - rents, and 
further charging that the lands out of which the 
quit rents iſſued were by length of time and uni 
of poſſeſſion obſcured as to the boundaries, but 
that defendants could manifeſt the boundaries, 
Defendant Lord S. by anſwer, denied that he gave 
any authority to C. his agent, or to D. that bis 
counteſs ſhould be admitted by D. as her attorney, 
Defendants demurred as to that part of the bull 
which ſought payment of the quit-rent or relief 
touching the ſame, for that plaintiff*s remedy was 
at law on the ſtatute of H. 8. Defendants alſo 
demurred to the plaintiff's relief with reſpect to 
the payment of the fine. Lord Chancellor allowed 
the — (notwithſtanding the objections made) 
though he had not before known a demurrer as to 
the relief in ſuch caſe : ſo that the plaintiff by 
the allowance of the demurrer became at liberty 
to except to any part of the bill which the defend. 
ant had not anſwered, or he might amend the bill 
and compel the defendant Lord S. to diſcover his 
lady's admittance. His lordſhip ſaid, that plaintiff 
might proceed and make proclamations to oblige 
defendant's lady to come in and be admitted, and 
that he had a better remedy at law for his 
| fine (and arrears of quit-rent) than equity could 
| give him, for he might diſtrain or bring debt for 
VA. Holder v. Chambury, the arrears of the quit- rent (a). And as to the 
35. Wms. 256, fine, if the counteſs had been admitted, plaintiff 
might bring debt or an indeb. aſſumpſit for it, if it 
was a. reaſonable fine; and if ſhe had not been 
admitted, plaintiff might, after three proclamations, 
ſeize the copyhold as forfeited upon default; 
wherefore Lord Chancellor allowed the demurtet 
as being to relief only. oo) 


* Reporter's Note With reſpect to the copyhold fine, plaintiff m'ght bring his action at law for it, and 
peed not (ur ſemb.) in his declaration ſet fort!» the particulars of the land held of him by defendanis by 
of court roll; only, that defendant's wife held certain lands within the manor, &c. Bat as to the 
quit-rents, it ſeems plaintiff muſt, either in his action or avowry, ſhew the particular lands ;-and in 
caſe defendants in their anſwer ſet forth that they do not know where theſe lands lie, or what they att, 
plaintiff is entitled to a commiſſion to ſet them out; and then the plaintiff being entitled to ti 1elich 
guere, Whether defendants demurrer to all relief be good #? 


® Yide Cox v. Foley, 1 Vern. 359. Duke of Bridgewater v. Edwards, 4 Bro. P. C. 139. Benſon v. 
Baldwyn, 1 Atk. 598. Duke of Leeds v. Powell, 1 Veſ. 171. Duke of Leeds v. Corporation of Nes 
Radnor, 2 Bro. Ch. Ca. 318. 518. „ 


M. 1732, cor, King, C. 6. A ſingle copyholder is not relievable in equity 


Cæwper v. Clerk, 3 P. Ns. 157. b 
. a for an exceſſive fine, (that being determinable dy 


220. fl. 114. A jury); but, to avoid a multiplicity of ſuits, 1 5 
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copyholders may join to be relieved againſt a 7d Middleton and Jackſon, 


ce, 1 4 1 Ch. Rep. 24. : 
nd 9 v. Rogers, Sel. Ca. in Ch. M x Gb. Rep 36. — 
the oy uk - pp fonmy or frat ngo Am grunt er 
— 1. Where by great length of time it is become 25 Feb, 1733» Dom. Proc. 
ies, inpolſible to know out of what particular lands Pte sf Bridgewvarer v. Edwards 
ave ancient quit-rents are iſſuable, courts of equity . 436. F. C. 139. 

bis have exerciſed a juriſdiction ; and have conſtantly, 

ey, on proof of payment within a reafonable time, 

bill lecreed a ſatisfaction for all arrears of ſuch rents 

lief ind payment of the ſame for the future. 

uh 8. Though a bill in equity lies to recover a ſmall p. 5544, oor. Tatbor, C. 

| to quit-rerit, yet it ought to appear that the plaintiff Holder v. Chambury, 

wed has no remedy for the ſame at law. 3 F. Was, 256. 

ade) A bill for a quit-rent in ſome caſes may be 

3 to „as where the lands out of which the rent 

* by is claimed are wholly uncertain (a), and where the (,) pe North v. Furl of 
erty days on which the ſame is payable are alſo uncer- Stafford, 3 P. Wm. 148. Duke 
nd. tainz but then theſe things ought to be laid in the - n 
bill bill, otherwiſe a lord may be vexatious to a, tenant, 1 Bio. Ch. Rep, — Duke of 


- his and make him ſpend in his own neceſſary defence, Leeds v. Powell, 1 Veſ. 191, 


ntif more than the value of the rent. e — — 


5 9. In a diſpute between the lord of a manor and 24 Ap. 1735, Dom. Proc. 
- his tenants as to a cuſtom, deeds between the lords Loweber Be. v. Raw & at. 
* and tenants of neighbouring manors are admiſſible 4 Bro. P. c. 2c4. 


evidence to explain and ſupport the cuſtom. 

S By the cuſtom of ſeveral manors in the counties 
; of Cumberland and Weſtmoreland, a general fine 

74 becomes. payable upon the death of the lord. 

This is a good cuſtom, even where the manor has 

Deen BY deen alienated by the lord in his lifetime. 


ult; 10. Defendant and others were tenants to the NI. 2735, cor. King, C. 
irrer phintiff, who claimed a fine upon the death of the Ar 2 v. France & al. 


late ducheſs, as tenant for life by ſettlement; 5 — & * 3 


but the tenants denying his right, he brought his 6 7is. Abr. 109. pl. 5. "nomic 

w by bill to eſtabliſh it. Defendants inſiſted he was Puke of Same ſet v. Freame, 

to the not entitled to a fine as next admitting lord, and 

"6 2. UF they brought a croſs bill to eſtabliſh their rights. 

(eel, Lord Chancellor directed an iſſue upon the plain- 
üff's title, which was found for him (5); U n (5) For a report of this trial at 


po 
the equity reſerved the court eſtabliſhed the duke's —— — 659. In 
night to a general fine, and decreed the tenants then came before the — 


o pay the fines aſſeſſed and the coſts, reſerving Whether the lords of other col - 


o them liberty to try the reaſonableneſs of the fine nee 9 yd — 


it the peril of forfeiture. not.—ad, Whether evidence (hat 
cher tenants had ſubmitted and paid the fine ſhould be allowed? held that it ſhould.— d, and moſt 
vacrially, Whether ſeveral inſtances of fines being paid in like caſes to lords of other manors ſhould be 


given 


1 
#- 
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given Io enidence Lord Raymond, C. J. and Reynelds, J. were of opinion ( Forteſeue diſſenting) thy 
[ 


— 


cuſtom of one manor ſhould not be given in evidence to explain the cuſtom of another (1); and in 


this opinion the juſtices in C. B. and the Farons of the Exchequer (upon being conſu'ted) concuried (2), 


but the caſe of Chapman v. Athirſon, 3 Keb. 90. being uryed as a plain and Rrong authority to the cot - 
trary, and the Par bavin affirmed that the contrary was opt pc the Nertbern Circuit (3), Lord 
and Reynold:, | ſubmi:tes againſt their will, and the jury found u verdic for the Dake oe 


(1) Vide Dean and Chapter of Ely v. Warren, 2 Atk. 13g. 8. P. per Lord Hardwicke. Noble v. 


Kennow l. 49«c. per Buller, J. 
(2) l 5 in Lowther v. Raw, in Dom. Proc. Forteſc. 4 


Dean and Chapter of Ely v. Warren, ante, and in Furncax v. Hutchins, Cowp. $07. in which it is tad 


down, that pro f of a cuſtom in other pariſhes is no evidence to affect the pariſh in queſtion, unleſi the 


torn is laid as a g:ne-al cuſtom of the 2 Stra. 967. | 
7 The — — 2 he North — vis. at Cockermouth in Cumberland, 

In Forteſcue's report of the principal caſe, it is ſaid to have been that a cuſtom that every 
copybolder ſhall, upon the change of every lord, pay a fine, is a void 3 but that where the lord u 


only tenant for life or by the cuiteſy, ſuch cuſtom is good. 


21 May 77395 cor. Hardw. C. 11. Plaintiff as lord of the manor of C. brought 
Lord 7 v. Themar, a bill for a diſcovery of what lands in defendant 
_ 484,5 63 Aar. holding were copyhold and what frechold, and to 
1 Eg. Ar. 120, (a.) topl. 15- have a commiſſion to ern them, and that 
he might be let into poſſeſſion of the copybold 
which were held by defendant's father under a 
copy for three lives, all of which had dropped. 
Defendant infiſted that the cuſtom of the 
manor the heir was entitled to have a new 

for three lives and ſo on for ever, paying to 
lord a reaſonable fine. Upon the hearing no evi- 
dence appeared of ſuch a cuſtom; and if there had, 
Lord cellor ſaid it would haye been void. 
'There may be a cuſtom for the heir of a copyholder 

to have a new copy, paying a fine certain, but not u 
payment of a rea fine, His lordſhip fai 
that originally all copyholds were only eſtates at 
will, but that in favor of hold eſtates the law 
by length of time and by cuſtom had eſtabliſhed 
their tenures, and had not put them under the 
will of the lord, ſo long as they kept the cuſtom 
of the manor; and therefore in the caſe of copy- 
holders of inheritance, if the cuſtom had not 
ſettled any certain fine, the law interpoſed and 
prevented the lord from taking more than two 
vears' value: but this was applicable only to copy- 
holds of inheritance z for copyholds grantable for 
lives only, where the fine was not certain, were 
like leaſes of freehold lands for lives, and renev- 
able wy upon the beſt terms the party could 
(a) ide Duke of Grafton v. make. In the Duke of Grafton's caſe (a) Lord 
Horton, 3 Bro. P. C. 269. King directed an ifſue to try the cuſtom in ſuch 


Wharton v. King, 3 Anfir. 659. _ caſe; but the Lords reverſed the decree, becauſe 


a copyholder might at any time ſet up a cuſtom 
of renewal on payment of a reaſonable fine not 
> MM exceeding 
g \ 
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the greateſt that ever was taken, though r te 
each particular fine had been ſettled by agreement. 99 
ln the principal caſe it was proved that there had 2 
been a proclamation in the lords court for the heir * 
to come in and renew, or ſhew cauſe why the lord 
ſhould not enter upon the eſtate as his own. © Sed 
Per Lord Chancellor—That is no proof of a 
tenant's right of renewal, it was done only in 
order to prefer the heir before any other, in caſe 
he will agree for the renewal, and the perſon who 
had been ſteward above twenty years had ſworn 
that he never knew any tenant inſiſt on ſuch a 


12. An aſſignee under a commiſſion of bank. 3 July 1746, cor. Hardw. C, 
ruptey muſt ſurrender a copyhold to the purchaſer, Br v. Man, 1 Ah. 95, 96. 
notwithſtanding the lord may exact two fines; for 
no perſon can make a common law conveyance of 
a copyhold, | | 
An aſſignee (under a commiſſion of bankruptcy) 
is a vendee of a copyhold eſtate within the ſtatute * 
of 13 Elia. c. 7. and not the purchaſer from the 
alſignee 1 — 8 

miſſioners ought to except Ids out 
of a deed of — of 4 eſtate, 
becauſe it will ſave the expence of two fines to the 
lord, as they may convey to the purchaſer thereof 
in the firſt inſtance by bargain and ſale. 


No prejudice will accrue to creditors by leaving Lord 22 . 
out copyhold eſtates in a temporary aſſignment, e ny a K 
for an extent of the crown will not affect them. ag r wee 


ſhould be applied to, it would be proper to remedy this inconvenience with regard to copyholds. 


13. Quit-rents paſs to the grantee by the word 7 Dec. 1743, cor. Hardw. C. 
manor, as well as all ſcignories, rights, and caſual- Put of _ v. Powell, 
ties, though there be no demeſnes. Where from | 6 
the confuſion of boundaries there is no remedy by 
diſtreſs for a quit rent, equity will relieve. 


14. The lord of a manor is entitled to his fine 15 June 1751, cor. Hardw, C. 
when by the cuſtom the tenant is obliged to e v. Lowtber, 2 79. 3ots 
de admitted. As to mortgages by conditional 
ſurrender, if the ſurrender be not preſented, by 
the general cuſtom it becomes void and a new 
ſurrender is taken; but the lord has not a fine on 
the mortgaged tenements; it would be unrea- 
ſonable, tor they are only a pledge. a 
Fines differ in different manors, but the right 
1s not varied thereby. ; | 

Vox, II. X 1 $363 


1 


. 33 Mar. 178, cor. Thurlow, C. © 156. A. bill does not lie againſt ſeyeral tenants of 
Tarek v. Prentice, a manor for quit - rents 3 the patty having a remedy 
Rt at law, where the boundaries are certain. But if 
Vide Callet v. Jacques, 1 Ch. terre-teants „ 8 in order 
Ca. 79. Davy v. Davy, I Ch. to prevent a diſtreſs, the lord is entitled to a com. 
n miĩſſion to aſcertain them. Fo 3 . 
Chambury, 2 P. Wms. 256. Benſon v. Baldwyn, 1 Atk. 398. 


10 Feb. 1796; Scace. 16. Defendant was lord of of M, 
Wharton v. King, 3 Ar. 659: as lefſee under the dean and chapter of Windjr, 
* Plaintiff was a copyholder for two lives. U 
| one life dropping he offered to renew for two ad- 
ditional lives, and tendered 42 J. as a fide on the 
renewal : this was refuſed. On the death of the 
' bother cefluy que vie plaintiff claimed to have a 
| - renewal for three lives, and tendered the ſame 
fine. An iſſue was directed, to try whether, by 
the cuſtoms of the manor, plaintiff had a right to 
renew, on payment of the fine tendered. On the 
trial of this 1 plaintiff proved enjoyment by 
his anceſtors for a century, upon ſucceſlive grants 
for lives. Lord Kenyon thought this was prima 
facie evidence of a right to have ſuch ſucceſſive 
renewals; and his —_—— as irrelevant, 
evidence on the part of the defendant, to ſhew 
that the fines had been fluctuating, and had ſome- 
times exceeded two years value, which he aid 
was contrary to law. His lordſhip held that no- 
thing ſhort of a ſeiſure into the lord's hands, on 
the determination of the copyholder's life eſtate, 
could negative the evidence offered for the plain- 
tiff; and it —_ admitted that 42/. was two 
year's value of the eſtate in queſtion, a verdict 
was found for the plaintiff. . Upon a. motion for 
a new trial, on the ground of a miſdirection by 
the judge; Macdonald, C. B. granted a new trial, 
a further inveſtigation being neceſſary to ſatisfy 
the conſcience of the court, upon the facts which 
were doubted in the cauſe, The iſſue came on af 
the following aſſizes beſore Thompſon, B.; plain- 
tiff then ſhewed, from the entries in the court 
rolls, ſuch a ſucceſſion of heirs admitted as copy- 
holders for life of the premiſes, that the court 
were ſatisfied of the fact of uninterrupted renewals 
in favour of the heir, even after all the lives were 
ſuffered to run out. Plaintiff offered evidence of 
the ſame practice in other copyholds of the ma- 
nor, and that the fine, though not certain, had 
never exceeded two years value; and he — 


- 
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evidence to prove reputation of a right in 5 5 
ny — — but this che recefted, 
and reſted on the caſes of Duke of Grafton v. 
tubing che principle that « copyholier ky (#7418 dre, 
as in princi 4 3 668. (n.) 1 
lives could = 4 he a cuſtom to renew, unleſa 20. (a.) to pl, 13. 
upon payment of a fine certain. Defendant moved 
in for a new trial. Per Macdonald, C. B.— 
The direction of the judge was perfectly right, 
the evidence offered by the plaintiff was inadmiſ- 
ible, as tending to prove a cuſtom not ſupportable 
in law. The certainty of a fine is an effential 
term in a cuſtom for copyholders for lives to re- 
new. Plaintiff has contended, that the fine may | 
be rendered definite and certain, by reference to 
the rule adopted with regard to copyholds of in- 
heritance, vin two years value is faid to be a 
reaſonable fine; An. eſtate of inheritance in a 
copyhold implies vi termini a right in the heir to | 
come in not dependent on the will of the lord. - 
An arbitrary claim of unlimited fines is inconſiſtent e 
vith this right: the grant of ſuch an eſtate muſt 
haye therefore been accompanied with ſome . 
ment, fixing the limits of this claim of the ford, 
In fixing what would be a reaſonable agreement, 
rarious conſiderations oocur. By granting an eſ- BE 
- tate of inheritance, the lord muſt be underſtood to | 
have meant to confer a benefit; the fine reſerved 1 
muſt therefore be leſs than the value of the ad- 
miſſion, otherwiſe it would be a purchaſe fotier 
101 es, for the full value. On the other hand the 
10 actually paid muſt be referred to ſome right 
- in the lord, and ſhew that he did not part with the 
« whole beneficial intereſt. After many ſtruggles 
of and fluftuations, the courts have at length fixed 
225 upon two years value, as being the ſine moſt nearly 
approaching to the agreement which the parties 
bably made; that, therefore, is called a rea- 
* nable fine. But there is nothing in this ſtate- 
ment, by which copyholds for lives can be brought 
within the principle upon which the courts have 
added with regard to copyholds of inheritance ; 
nothing from which the law can clearly aſcertain 
that any contract ever exiſted, or ought to have 
exiſted, between the parties; and as the nature of 
the eſtate does not imply any agreement to renew 
on fixed terms, ſuch an agreement muſt be proved 
dy other evidence. The only proof that can be 
X 2 * given, 
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M. 1684, cor. North, C. S. 
Hoſpital v. Andover, 


2 Eg. Abr. 79. pl. I. 


H. 1636, cor. Teff, 


rowne, 1 Vern. 441. 


P. 1709, cor. Cowper, C, 
Wig v. Pemberton, 


2 Eg. r. 279. Pl. ls 


T. 1709, cor. Cowper, C. 


f Coppbold. BE |} 
given, is the fact of renewals having taken place 
according to ſome certain ſtandard, i. e. upon 
fine certain. It wants thoſe qualities upon which 
the preſumption ariſes in copyholds of inheritance, 
and therefore the principle cannot be carried from 
the one to the other. The caſes of Duke of 
Grafton v. Horton, and Lor Abergavenny v. The. 
mat, fully warrant this diſtinQtion; they are di- 
rectly in point: and the court ſubſcribed both to 
the reaſon! and to the authority of thoſe deciſions, 
be court thought the directions of the judge at 

the trial were perfectly right, and diſcharged the 


a rule. 


Sec. 9. Of Manerial Cuſtoms; and 
herein of Heriot Cuftoms. 


. RIEL by the tenants of a manor to eſtabliſh 
their right to the profits of a fair. Lord 
Keeper thought the bill very proper as a bill of 
peace, and to prevent a multiplicity of ſuits; but 
the bill praying only ſpecial relief, viz. to be 
quieted in poſſeſſion till the right was tried at law; 
and not having prayed relief in the premiſes, or a 
rpetual injunction, Lord Keeper thought the 
ill not proper for a decree, and directed plaintiffs 
to amend their bill in that particular. 


2. An heriot is not due upon the death of the 
cefluy que truſt, but of him that has the legal 
eſtate. x 


3. The lord of the. manor being entitled to 
heriots from his frecholders, upon every alienation 
or death, the tenants made long leaſes, by which 
they barred the lord of his heriots; the lord pre- 
ferred his bill againſt the tenants to eſtabliſh this 
cuſtom. Lord Chancellor ſaid there did not appear 
to be any truſt, and therefore he would not help 
the lord. His lordſhip thought the cuſtom of 
heriots. unreaſonable, the loſs a family ſuſtains 
being thereby aggravated, and that equity ſhould 
never interpoſe in ſuch caſes. 


. A ſurrender to one and his heirs, in truſt 
for another and his heirs, breaks the cuſtom of a 
ccpyhold ; for the truſt muſt follow the nature of 


the eſtate, | 
6 5 . 7 7 ＋ 
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9. Of Manerial Cuſtoms and Herivts. | C=0 309 
F. J., plaintiff's wife's father, being ſeiſed M. 71g, cor. LIE Ex 
RAT OF ntiff's wife's ing ſeiſed % 1715, Comper, Ce | 


of a copyhold eſtate, and having married a cicy 

0 er with the Chamberlain „f Gil, 2. 2. 285 
Landbau, to ſurrender his copyhold eſtate to the 27. A. 41. pl. 8. 
uſe of himſelf ſor life, remainder to his wife for 2 V. 


;daughtet (plaimiff's wiſe). L., the ſon, being w. u. feat by W. C. 


indebted, ſurrendered his copyhold eſtate to the remainder to the heirs of their 
own 


8 


uſe of his mother for liſe, remainder to defendants — dodies, cv to his 
(bis creditors) for 500 years, remainder to himſelf any furrender made. The n 
in fee, A. then made his will, whereby he de- furrendered the copybold to ſe- 

of money, _ died 


riſed all his freehold and copyhold lands to defend- 
ants, for their better ſecurity, and made them 


decreed 
executors; he then went to the EI Indies, where articles for 
he died, leaving a widow, hut no iſſue. The - — 

with 

and 


1 
F: 
; 


mother being dead, plaintiff and his wife brought 
2 bill againſt the defendants, to oblige them to 
ſurrender back the copyhold eſtate, as belonging 


: 
x 
: 
4 


to plaintiff's wife : Lord Harcourt decreed accord- — in hs 
ingly; whereupon defendants appealed, and now . 1 


Lord Cowper —It muſt be taken prima facie, (%) Vd owny v. Hudſon, 
that (a) a ſurrender by ſuch a tenant in tail will bind 2 Vera. 533. Oliver v. Taylor, 
his iſſue, unleſs a particular cuſtom were found; a. 474 Moore v. 
there ought in this caſe to have been a common ** 
recovery, and that not appearing, the defendants ' 
have a good title to the copyhold eſtate ; where- 
fore his lordſhip reverſed Lord Harcourt's decree, 


6. A tenant cannot, by cuſtom, dig copper in a H. 1717, cor. Cowper, O. 
new diſcovered an without the licence of the H 97 - inchefter v. Knight, 


lord; neither can the lord without the conſeut of 3 
lis tenant. 
7. Bill for eſtabliſhing a right to tolls for carts, | M. Ire 


oc, coming into a manor, diſmiſſed; it not appear- 
ing that the place where the toll-bars were erected 
was within the manor. ö 


others, Band, 68, 


$. Where no cuſtom is alleged of a tenant's M. 1724, cor. Lds. Comre, 
power to cut down timber, it muſt be taken ac- r 
cording to the common law, by which he has no 2E. br 23. fl. 23. 


power over it. 


9. holds, held of the manor of G., being 17 Mar. 1:25, Dom. Proc. 
2 lives, the tenants ſet up a cuſtom of 82 
renewal, on payment of a reaſonable fine, not 
exceeding a particular ſum. Lord Chancellor 
king directed an iſſue to try ſuch a cuſtom; — 3 


wk . 


Vide Abergavenny v. Thomas, 
Anſtr. 668-9. (n.) 1 EqAbr. 


A .. _ Copphold. to 
"320. ploxg-{n-) Wharton v. the Lords reverſed the decree, becauſe they ſaid, 
King, 3 Anſtr. 659 that a copyholder in this way, by looking into 

4äͥK4asrncient rolls, and ſeeing what. was the greateſt 
fine that ever was taken, might at any time ſet 
up a cuſtom of renewal, paying a reaſonable fine 


not exceeding ſuch a ſum, though each particulat 
ine had been ſettled. by agreement. 


VI. 1726, cor. King, C. 10. A queſtion ariſing in this cafe, Whether 
_ Games, a cuſtom for the lord to make new grants of pan 
Sd, * in Ch. 3 of his manor, to hold by copy, without conſent of 
the homage, be a good cuſtom? Lord Chancellor 

- » ſent it to law to be tried. 


/ 


T. 1927, in Scacc. 11. Bill for ſuit of court to a manor and fee- 

v. Harifborn, farm rent, or law-day ſilver, at plaintiff's court- 
. leet, diſmiſſed as proper at law. 

24 Ap. 1735, Dom. Proe. 12. In a diſpute between the lord of a manor 

| Lal. 22 v. Raw & al. and his tenants, as to a cuſtomy deeds between 

” br the lords and tenants of neighbouring manors are 

ED admiſſible evidence to explain and- ſupport the 


cuſtom. —- 
By the cuſtom of ſeveral manors in Cumberland 
and Weſtmoreland, a general fine becomes payable 
upon the death of the lord, This is a good cuſ- 
tom, even where the manor has been alicnated by 
the lord in his lifetime. . 


. 2735-60. King,C, 13. A cuſtom that every copyholder ſhall, upon 

Dale of Smet rence or the change of every lord, — fine, is a wi 

Tan & al. fai. cuſtom; but where the lord is only tenant for 
life, or by courteſy, ſuch cuſtom is good. 


12 July 1747, cor. Hardw. C. 14. A. purchaſed an eſtate, for his own and 
"Sack y, Baker, 1.4 385. two other lives, in a manor. where the cuſtom 
Vide Greenwood v. Hare, Oh. R E 
Ne. 272. - Howe v. Howe, Was, that whoever purchaſed in it, the eſtate 
x Vern. 415. Clarke v. Danvers, ſhould go in ſucceſſion; and then, by will, he de- 
3. Ch. Ca. 310. Rundle v. Run-, viſed all his eſtate, real and perſonal, in poſſeſſion 
2 inns 269.” Deage v. — or reverſion, to his wife; though the legal intereſt 
25.3 yoo. Drew's! Dyer — according to the cuſtom of the manor, yet 4. 
erer ving an equitable intereſt from being ſole pur- 
l chaſer and advancing the — the remaining 
| or 


lives ſhall be conſtrued as a truſt for him. 


a June 1747, cor. Har, © 15. Evidence of cuſtoms in a neighbouring 
ory} of Ey Harras manor, ſhall not, in general, be admitted to flies 
| TY the cuſtom of another manor, becauſe every mano! 
is governed by its own cuſtoms. 


But 
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But this rule is not ſo univerſal as not to 
varied in ſome inſtances; for in mine counties, 
the courts at law A admitted evidence, with 
regard to profits, bBt mines, Cc. out of other 
manors where are ſimilar, to explain the 
cuſtom of the _ in queſtion. ' | 

The court of Chancery will not put perſons to 
ſet forth a cuſtom with ſo,much exactneſs as is 
requiſite at law, or with fo much nicety as the 
court of Exchequer expeQ.” RESET 


" : 
16. A manor may be. if reputation, 

there are no Janet p add all ſervices paſs to 

the grantee by the word manor, ſuch as quit-rents, 

ſeignories, rights, and caſualties, which, though 

they ſeldom happen, are to be taken into conſide- 

ration where a manor is granted. | | 


17. Two iſſues were directed in this caſe to try 
iſt, Whether by immemorial cuſtom, the tenants 
of the tenant. right eſtate within the manor of R., 
had not uſed to mortgage ſuch. eſtates by deed, on 
condition to be void if the mortgage money was 
paid within three years from the time of making 


C—o 33 


7 Dec. 1748, cor. Hardw. C, 
. Duke of Leeds v. Powell, 
| 1 9. 172. 


15 June 1751, cor, Hardw, C. 
Fawcet v. Low! ber, 


2 Veſ. 300. to 102. 


the mortgage; and whether the mortgagees had 
a right to preſent ſuch mortgage deeds and be ad- 


; mitted thereon, at the next manor court held after 


N of the condition, paying a fine to the 
br | in ons ther 
2dly, Whether, by the cuſtom. of the manor, 


on ſuch mortgage made and mortgagor's dying 


without iſſue, and without having aliened the 
equity of redemption by any diſpoſition purſuant 
to the cuſtom of the manor, the lord of the manor 
decame entitled to the <quity of redemption of 
ſuch mortgage? and there was a direction to 

to trial on the firſt iſſue only, if defendant, who 
claimed the redemption as collateral heir of the 
mortgagor, ſhould conſent to give up his claim, 


In July 1750, a motion was made to vary the 


ſenſe of theſe iſſues, which Lord Chancellor re- 
_ on a rehearing objections were made to 


iſſues, 


iſt, That the cuſtom ſet up by the firſt iſſue, 


on the part of the plaintiff, was unreaſonable, and 
not good in law, therefore ought not to be tried, 
being contrary to the general cuſtom of the manor, 
and to an indenture of 22 Elia. which laid down 
rules for all alienations to be preſented at the next 

R 4 court. 


— 
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court. That a mortgage is an alienation, 
on a condition ſubſequent to defeat the eſtate, and 


therefore within that rul#; and ſuch indenture 


was intended to ſettle all diſputes and cuſtomg 
of the manor. That it was unreaſonable, becauſe 
prejudicial to the-intereſts of the lord, who might 


thereby loſe his alienation fines. That it wa 


inconvenient to the tenants, as liable to frauds; 


| for a mortgage may be made and not be preſented 


in three years; and in the mean time the mort- 
gagor or tenant may have made an abſolute con- 
veyance'to:'vendee, who may have it preſented 
— — 3. 122 A 

„ dl, A ſtronger objection, to ſhew the cuſtom 
a Po Lb that it differed from moſt caſes, both 
"of hold and tenant right eftates; for it was 
ſo reſtrained that it muſt deſcend to the iſſue, 


_ cannot to the collateral heir, and (hall, for want 


of iſſue, eſcheat to the lord, unleſs an alienation 
made; whereas by this means, the lord cannot 
know his tenant; the mortgagor remains tenant 
on the records of the manor; the mortgagee for 
three years has a conveyance, may come at the 
end of three years, have it preſented, and be 
admitted ; and that, as plaintiff infiſts, after the 
death of the tenant without iſſue, which will pre- 
vent the lord of his eſcheat. As a further ag- 
gravation, this was contended to be a military 
tenure, and the lord muſt know his tenant, other- 
wiſe he cannot tell upon whom to call for ſervices, 
nor make a forfeiture for want of performance. 
As to the laſt ifſue it was objected as improper to 
be tried at all. It has never been determined 
whether there can be an eſcheat of an equity of 
redemption, but it muſt be now taken that t 

may, and ſo of a truſt, otherwiſe there would be 


an end of eſcheats. 


(a) In Scacc. if a modus in- 
Sſted on in the anſwer ap 
clearly void at law, the court will 
not ſend it to be tried, 


Per Lord Chancellor The court is not bound 
to ſend a cuſtom to be tried which primd facie is 
void at law. This rule holds in all courts of equi- 
ty(a). No authority is cited to prove that this is 
void at law. It is plain the indenture of 22 En. 
does not comprize all the cuſtoms of the manor; 
and as a mortgage differs from an abſolute alien 
ation, there is nothing abſurd in it, for there ma) 
be a diſtin cuſtom concerning mort 
that of abſolute alienations. As to the lord's - 
Judice, he is entitled to his fine when by the cuſtom 
the tenant is obliged to be admitted, and — or 
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which are conſtantly done in that manner. | 
ditional ſurrenders are made, and if the ſurrender 
be not preſented by the general cuſtom, the ſurren- 
der becomes void, and a new ſurrender is taken. 
The eſtate does not become void. The lord has 
not the fine on the mortgaged tenements ; it would 
be unreaſonable, for they are only * The 
fines of the manor in queſtion are low. Fines dif- 
fer, but that varies not the right. By the general 
cuſtom of copyholds, the ſurrenderee muſt come 
and have it-preſented at the next court, but there 
ue ſeveral copyholds where the tenant need not 
come under three courts (5). As to the ſtrongeſt 
objection, that the lord's eſcheat will be prevented, 
it cannot eſcheat by the death of the mortgagee 
without iſſue, becauſe he was never admitted 


tenant, nor by the death of the tenant without 


iſue, for the mortgagee may come in and be ad- 
mitted afterwards, A cuſtom is not void, becauſe 
it diminiſhes the lord's caſualty or profit as to an 
eſcheat ; there may be many ſuch cuſtoms which 
may have a good original, Though a cuſtom that 
a copyholder for life may commit waſte would not 
be good, yet it is good for a copyholder in fee to 
do ſo. Cuſtoms are ſuppoſed to take their riſe by 
grant or agreement. It might be a good foundation 
originally for an agreement between the lord and 
his tenants, that though the tenants are bound to 
preſent an abſolute conveyance at the next court, 
yet as to mortgages, where the eſtate is only a 
pledge, they are not bound to preſent till the third 


court, till ſuch conveyance is preſented, and the 


grantee and mortgagee admitted, the grantor and 
mortgagor remain tenants. It is a new doctrine, 
as contended, that a tenant right eſtate is a military 
tenure, It is not ſhewn, that there are military 
ſervices, for non-performance of which the tenant 
is to forfeit his eſtate. So far as appears, the mort- 
gagor remaining tenant till the mortgage deed is 
preſented, and admittance on it, it anſwers all the 
purpoſes except the quantum of the value of this 
caſualty by eſcheat. Lord Chancellor could not be 
of opinion that this cuſtom primd facie was void in 
law, It comes then to the queſtion of fact. The 
books of the manor are- yery dark, but there is 
ſirong proof of the cuſtom by parol, which is fit for 
the conſideration of a jury, 1 
e 


it differs not from mortgages of copybolds 


(4) Nu. co. on Copyk. 


40 
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The next iſſue is between the lord and the col. 
lateral heir of the mortgagor. There the order 
ought to be varied. This is not proper to be tried 
by a 71 a mere equity of redemption in 
which cuſtom cannot operate. But an equity 
2 will ore A en 
eſtate, as in Borough. | in Gave/kind, but it 
is not proper to be tried, whether the law which 


it follows be the law of the land or lex hci. As to 


Attorney-General v. Sands, 


31 July 1757, cor. Hardw. C. 
d Montagu v. Dudman, 


29. 399 


21 Tune 1755, cor. Hardw. C. 
1 


(s) Nds Co. on Copyh. 


12 July 1762, cor. Henley, C. 
Northleigh v. Luſcombe, 
1 Eg. Abr. 78. Ambl. 612. 


the queſtion, whether there can be an eſcheat of 
the equity of redemption in this caſe, it has not 
been determined that there can, nor would Lord 
Chancellor ſo determine it. It was argued, that 
there will be ſoon an end of eſcheats, becauſe all 
the lands in Eagland will be in truſt, yet that is 
contrary to the old doctrine. The queſtion, whe- 
ther there can be an eſcheat of a truſt, bas not 
been detetmined. Defrauding the lord of eſcheats, 
was one of the miſchiefs recited in the ſtatute of 
uſes. The collateral heir cannot claim the equity 
of redemption, if he could not claim the 
eſtate. If then the lands can deſcend only to 


lineal heir, it may be a queſtion between the lord 


and the plaintiff the mortgagee, Whether the lord 
has a right to call on him to redeem his mortgage, 
on the foot of the eſcheat of that equity of redemp- 
tion in him which originally was in his tenant? 
That will remain to be conſidered on the cquiry 


reſerved after trial. The ſecond iſſue muſt be 
out, but as to the firſt the directions muſt ſtand, 


and the decree be affirmed, 

Lord Chancellor ſaid, he would not on a direc- 
tion to try a general cuſtom inſert every circum« 
ſtance attending each particular caſe, for that would 


entangle the general cuſtom, 


18. Equity will not entertain a bill by a lord of 
a manor to diſcover whether this or that perſon is 
of the beſt ability to anſwer a heriot, for it would 
occaſion infinite difficulties to copyhold eſtates. 


19. A ſurrender by the general cuſtom of copy- 
holds is to be preſented at the next court; but it 
may by ſpecial cuſtom be preſented at a ſubſequent 
court (a). 


20. Bill by the lord of a manor claiming a pre- 
ſcriptive right to certain tolls for goods landed, and 
praying a diſcovery of the goods landed by defendant. 
| Defendant 
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Defendant denied plaintiff's title and refuſed to | 
diſcover, Per curiam—Defendant is not compelled 
to diſcover till plaintiff has eſtabliſhed his right at 
27 A cuſtom in a manor that copyholds ſhall T. 2791, cor. Thurlow, c. 
pot de ſurrendered to the uſe of a will, is bad. Pyke y. White, 
27 | 3 Bro. Cb. Ca. 288, 


. A cuſtom to renew copyholds for liver can H. 1796, in Scece, 


only be on payment of certain fines. A cuſtom to ten v. King, 3 Ar. 6 

— ——U—à— —— Ae caſe wore fully in k. 
ide Duke of Grafton v. Hor , B C. | Lord Abergavenny + Thomas, 

4 (n.) , 3 Eq: Abr. 120. pl. is d 8 P. * i 6 yo” 


Ste. 10. Of the Ads of the Steward, 
and in what Caſes the Lord ſhall be 
bound thereby. 


. Al in the ſteward's book and a parol p. 1706, cor. . o. 3. 


j i Hill & Uv. 
proof by the foreman of the jury admitted mn Tens 


u evidence that a feme covert ſurrendered her 
whole eſtate, though the ſurrender and admiſſion - 


upon the Roll were but of a moiety, 


2. The bare entry of a ſteward in his lord's 2 Mar. 1538, cor. Hardw, C. 
contract book with his tenants, is not an evidence 3 Duke of Bedford. 
of itſelf that there is an agreement for a leaſe () In Allan . 


between the lord and a tenant (a). * Ch, Ca. 149. a leſſor made a ver- 
bal promiſe to his leſſee to ſecure 


bim in poſſeſſion of the premiſes during the leſlce's life. In conſequence of the promiſe the leſſee made 
confiderable alterations and improvements. After the leſſor's death a memorandum of this promiſe 
was found among his papers, wherein he hoped the ſame would be obſerved. Lord Thurlow held, that 
the memorandum-book took the caſe out of the ſtatute of frauds, and directed a leaſe to be made to 
the leſſee for 99 years, determinable on his life. : 


A performance only on one [ide (ö) is not a (6) Yide Attorney-General v. 
diſpenſation of the ſtatute of frauds and perjuries, , 1V=C. 231. Potter v.Pot- 
but caſus omiſſus againſt which there is no proviſion. gevis, 38 — 1 * 

; Lacon v. Mertin“, 3 Atk. 3. and Sanders note to 3d edit. 


3. J. V. the eldeſt brother of a family, being 11 Dee. 1740, cor. Hardw. C. 
near his end, applied to T. V. the plaintiff and Walter y- Walter, Ark. 28. 
to his ſiſter, who had ſolicited him to do ſomething ch as 
for them, and told them, “If you will ſurrender 
« your copyhold eſtate (as you have no children 
« of your marriage) forthe benefit of your brother 
“ R. V. the defendant, I will ſecure an annuity 
« of 5 J. for your life and an annuity of 21. 105, 
« for your aller.“ Plaintiff agreed to the terms, 
and promiſed to ſurrender his copyhold eſtate, 
upon which J. V. ſurrendered his copyhold eſtate 


to defendant, charged with theſe.annuities. De- 
fendant 
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ſurrender his own copyhold. eſtate purſuant to his N 
promiſe to 7. V. The principal queſtion in this Lo 
caſe was, Whether parol evidence might be cov 
admitted to eſtabliſh the fact? and it was deter. 
mined that it might to rebut the equity ſet 
the plaintiff's ak.” In the courſe o — — 1 % 
ſteward of the court, who was concerned in the oug 
tranſaction, was examined for the plaintiff, who dan 
ſwore that at or before the time of the he the 
never heard of the agreement infiſted upon by the that 
defendant. This * 3 evaſion, and 2 dan 
negative pregnant a rd of it the 
6 Ap. 2744, cor. Hardw. C, 4. A ſteward's indorſing upon a ſurrender of a ſett] 
Car v. Ellon, 344i. 73. copyhold the uſes of it is ſufficient, without ſpeci- revi 
x |  _ fying them in the court rolls. | mar 
dect 
7 Feb. 27 59, Dom. Proc. 5. Entries of preſentments in the books of tens 
1 — manor are not evidenee of acts of ownerſhip. ſaid 
| 9 July 2799, cor, Thurlow, O. 6. A tenant having by mill entation and = 
4 ] _ —_ and colluſion with the lord's ſteward, obtained a renewal 
iber 3 Fre. Cs. c 112 of a leaſe for lives, as if one life only had d 8 
adlkalnd two were to be exchanged, when in fact two ſince 
| lives had fallen; decreed to pay the value of the ari 
two lives, and he ſhall not have the option of de- 1 
livering up the new leaſes and abiding by the old coul 
one. And if the tenant cannot pay the value, the to by 
ſteward in ſuch caſe ſhall pay it, and alſo his own that 
coſts. , SN to hy 
e ſtan; 
5 Sec. 11. Of the Right of Common; MW ©. 
3: 1 2 . and 
— and herein of Diſputes or Agreements — 
between the Lord and his Tenants * 
touching the ſame. favo 
com 
1 a. A COMMON that has been incloſed for 30 
v. on, 1 Vern. 32. 
— ans. af "> years ſhall not afterwards be thrown open. a 
M. 2681, cor. Finch, C. 2. Upon a motion for a new trial, after verdiQs ; broy 
_ rouge 2 | upon two iſſues, which were directed, one to try orer: 
2 whether a lord of a manor had a grant of free coul, 
warren 3 and the other, in caſe he had a grant, fore 
whether there was ſufficient common left for the from 


| tenants? Lord Chancellor ſaid, that thoſe matters 
were properly triable at law; but it being urged 
that the bill was to prevent a multiplicity of yo 
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(11, Of the Right of Common. 

ind was in nature of a bill of ace, = ner tral 
was granted, upon payment 8; though 
Lord Chancellor doubted te juriſdiQion of the 
court in this caſe. 

If a commoner brings an action againſt A. B. . . Guildford, 
ir oppeeſling the common, or uſing it where he e To res, i Few, yo. 

not, and recover 1 s. or other ſmall ſum for nid * pl. 1. 

, and afterwards another commoner brings a Run, 3 Vou. | 
the like action againſt A. B., he may bring a bill a 
that the plaintiff in ſuch action may accept the like 
damages. | 
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4. A decree for confirming an agreement K. 1686, cor. M. R. 

between _—_— N — — his tenants, for Dns v. Allen, 1 Vun. 42. 
| intin common, was 2 

— rs rel. © panel of the =w? wan — 2 
manor, (who did not come in in privity) and the | 
decree was confirmed, though the lord and his 
tenants were only tenants for life. And his Honor 
id, that the iſſue in tail ought to be bound, for 
be would not preſume that the tenant in poſſeſſion 
would do any thing in prejudice of the tenant's right, 


5. A decree was made for an incloſure 20 years p. 1687, cor. Jeffries, C. 
lace, e. — of a feme a_—_— — r iy 4 

a right of common there agreed to ſuch incloſure — 

1 K. lifetime. Though che huſband's conſenrt . 
could not bind the wife's intereſt, yet it appearing b 

to be for the improvement of the wife's eſtate, and 

that ſhe intended to make an unreaſonable adyantage 

— the court decreed the incloſure ſhould 


6. An agreement between the lord of a manor T. 168g, cor. Lds. Comrs, 
and his tenants for ſtinting a common ſhall be 8 


performed, though oppoſed by one or two humour- , x,, Ar, 24. 21. 4. 104. 5% 
lome tenants, or ſuch an agreement is more es > LOS ſe 
favoured in equity than an agreement to incloſe a 

common. 


7. A man having granted to J. S. common in M. 168g, cor. Lds. Comes, 
lis down for 100 ſheep and five rams, the grantee F. _— nne 
brought a bill againſt the grantor, for that he had R 
der- ſtocked the common, ſo that the grantee | 
could have no benefit from his t, where- 

fore he prayed that the grantor might be injoined 


from ſo doing; but the court diſmiſſed the bill (a). (=) A commoner or any other 
on may bave an addion if the 


lord ſurcharges the common. F. N. B. 123. 9 Co. 112. 8. P. 
8. In 
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= —— 101. 
1 Eg. Abr. 103. pl. 4+ 
* rthington v. 2. & al. 


H. 1706, cor, Cowper, C. 8. 
B of v. Curwen, & al. 
2 Fern. $75. 


P. 1716, cor. King, C. and 
Jekyll, M. R. 
r al, 
229. « 207. . 4. 

, 351. Abr. 8. pl. 33» 


* Theſe words are not in the 
original. 

(a) For that the lord of com- 

mon tight was entitled to the ſoil 


Cuopebed. hu, 

8. In both theſe caſes the lord of a manor incloſed 

a part of the common, inſiſting it was an improve. 
ment within the ſtatute of Merton. The 

however, continued the injunctions, and directed 

iſſues to try whether ſufficient common was leſt 

for the tenants. | ; | 


9. The greateſt part of the landholders entitled 
to right of common agree to a ſtint of the common, 
Held that this will not bind the reſt, 

10. Bills brought by plaintiffs as tenants of « 
manor, to eflabliſh their right of common, of p urr, 
and turbary in the waſte of the. ſaid manor, and for 
injunfion againfl defendant, leſſee of the manor fir 
years under the crown, to flay his digging of brit 
earth, and making brick, and incloſing part of the 
common, c. The motion upon the bill filed, and 
affidavits of making brick and incloſing part of 
the common (was for an injunction)s till anſwer 
and further order. Motion refuſed (a). 


of the waſte, and the tenants had only a, fight to take the herbzge by the mouth of their cattle; and 
by the ſtatute of Merton the lord might inclofe part of the waſte, leaving ſufficient chmmon—That u 
common law, in an action brought againſt the lord, the tenant muſt allege in the declaration that there 
is not ſufficient common left, or he cannot maintain the action; and if that ſhould be the preſent caſe, 
(though no ſuch matter is made out by the affidavit,) the tenants may have their remedy at law, That 
the lord bas @ right to 9pen mmes in the waſte of the manor, and why not? to dig brick earth, eſpecially 
in the preſent caſe, where the bricks are made for a tenant of the manor, and to be employed in bile- 


ing upon the manor, —— As to the incloſure, his Honor ſaid it was too ſoon for an injunction before 


anſwer. Ibid. | 


Mar. 1717, cor, Cowper per, C. 
EF wb n. lp, 
2 Eg. Abr. 631. pl. 3. 

26 Vin. Abr. 253. in a note to 


11. A bill was difmiſſed becauſe the tenants 
were only parties, and not. the lord, they having 
attorned to a new title againſt their firſt leſſor, - 


p. 46. 
This does not appear correctly ſtated; wide 1 Bro. P. C. 578. where it is ſaid that the reſpondent 
paying the appellant's coſts ſhould be at liberty to bring the cauſe again to a heating agaiaſt Lord Fingi,, 
to whom they had atcorned, It does not appear that the bill was diſmiſſed. 


H. 1719, in Scacc, 


Granville & al. v. Ramſden 
__ & al. Bunb. 56. 


Note ; Matters already ſettled, 
or which might have been put in 
iflue in the original cauſe, ſhell 


never be drawn into examination 


12. A bill was brought to eſtabliſh plaintiff's 
right of common, and to ſet aſide ſeveral former 
decrees. Defendant demurred to the whole bill; 
for if there was any error in the former decrees, 


there ſhould have been a bill of review. Demurrer 
allowed. 


upon a bill of review. 2 Eq. Abe. 176, pl. 13. (u.) 


27 Jan. 1720, Dom, Proc. 
Lady Laneſborcugh v. Ockſpot 
* 2 Bro. P. C. 116. th 
5 Vin. Abr S. c. 31. 
2 £q Ar. 207. c. 2. 


13. The lord of a manor entered into an agree- 
ment with his copyhold tenants for incloſing pat! 
of a common, and, to effectuate this agreement, 
the tenants conſented to the incloſure, and releaſed 
their right of common in the ground to be incloſed; 
and the lord, on the other hand, releaſed each 
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right of common in the manor 


| appearing that the two latter points were proper S 
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tenant from all quit-rent and other 
ſervices, The incloſure, by various accidents, was 
from taking effect, and therefore the 
tenants continued to enjoy their right of common, 
pay their quit-rents, and do ſuit and ſervice at the 
lord's courts, as before, Held, that this agreement 
was matually waived. 


| 14. The ſeveral owners of lands in the pariſh of 17 Mas 1720, Dom. Proe. 


C. enter into an agreement, that a particular T v. Wentworth alias Cref- 
common ſhould be enjoyed as cow paſture for © , P. > 

gg years, and this agreement is ſigned by the bailiff 5 Vin, Abr. 1.435 

of one of the owners, /o far as he had power, though 1377. Ar. 314. c. 10. 

no particular authority could be ſhewn, yet after 
an acquieſcence of above 30 years; on the part of 
this owner an authority ſhall be preſumed, and he 
ſhall be bound by the act of his ſervant. 


15. A bill was brought to 92 poſſeſſion of 4 H. 1746, cor. King, C. 
] of M. and to prevent Ann. Gilb. Eg. Rep. 183. 
diſtrefſes. An anſwer and demurrer were put in, 8 — 4 
and then plaintiffs amended their bill and obtained 1 

an injunction till anſwer and further order. De- 

ſendants moved to diſſolve, producing affidavits of 
go years quiet poſſeſſion and right of commonage : 
yet the court refuſed to interpoſe till one or more 

rerdits at law, and diſſolved the injunction. 


16. Bill for tithes, glebe, and right of common. T. 1919, in Scace. 


v. Duke © King on, 
Bun. 158 


at law, the court retained the bill until plaintiff % Chamberlain v. $ 


had by action aſcertained his title, and in the and another, 4 Nov. 1731. 
meantime would not decree the tithes. | 


17. A bill brought by one tenant of a mancr, T. 1729, cor. King, C. 
ſuggeſting a cuſtom for the tenants of the manor of A. —=_ Pater v. Rogers, 

(of which he was one) to cut turfs in the manor of 3 

Z. To quiet him and to have an iſſue directed as hs 

to the right, was the end of the bill. Per curiam — 

This bill is improper, and inconſiſtent with the nature 

and end of ſuch bills, which is, that where ſeveral : 

perſons having one and the ſame right, in which Attorney-General admitted the 


they are diſturbed on application to the court, to tales but ſad the plaintiff was 
the only perſon interrupted, and 


prevent expeace and multiplicity of ſuits (which each y.crefore the others cannct be 
of them are entitled to on their ſeveral rights) iſſues made plaintiffs; and to make 


will be directed, and one or two determinations — 24 — 
will eſtabliſh the right of all parties concerned on their _ But per Ld. — 
the foot of one common intereſt; but in all thoſe cellor—This is not ſuggeſted in 
bills, either all parties join, or a determinate ** Mill. - 


number, in the name of themſelves and the reſt, 
: prefer 


320 C—o , Coppbold. © $z; 
Pack” i” r a bill; but in this caſe one only brings 2 
. ill on the al ri „and nat on the foot of any 
| particular hint vighe. Bill diſmiſſed with coſts, 

P. 1744, cor. Talbot, c. 18, Lord of a manor cannot bring a bill agai 
. Go —_ a — 1 — 2 Me Ho a dowu _ 
n ing to the manor di of the tenants right of 
9215 225 . — therein. In the preſent caſe the lord's bil 
for ſuch purpoſe was diſmiſſed with coſts. For the 
| ſame reaſon, Lord Chancellor ſaid, the lord may 
2 bring a ſeparate bill er every tenant of the mz- 
(a Vide Diſney v. Robertſon, nor in queſtion who ſet up the like claim (a), 
Bunb. 41. Mayor of Boſton v. | 


Jackſon, Bunb. 101. Mayor of York v. Pilkington, 1 Atk. 282. Lord Teynham v. Herbert, 
a Atk. 483. Bouvrie v. Prentice, 1 Bro. Ch. Rep. 200. e 


76 Nov. 2738, cor. Hardw. O. 19. A bill of peace, praying an injunction to 
Conyers, and others v. Lord Aber- ſtay the defendants, who have an intereſt in the 
++: patty manor of Tunbridge, from proceeding at law againſt 
1 the plaintiff ſor building houſes on the manor 
| without leave; and that they may accept of ſuch 
a compenſation as the court ſhall think reaſonable. 
The court diſſolved the inj unction, as they cannot 
be applied to as an arbitrator, nor have any legiſla- 
tive authority, but act in a judicial capacity only. 
A bill of peace may as well be brought 
tenants againſt a lord, as by a lord againſt tenants. 


2 June 2741, cor. Hardw.C. 20. Fenny lands being frequently buried under 
Dean and Chapter of Ely v War- water for ſeven or eight years, and producing no 
3 profit at all to the copyholder, he ma way of 
compenſation, when the water is drained and the 
land improved from the additional ſoil brought by 
the floods, be entitled to common of turbary, and 
to dig up the ſoil of the lord of the manor for 

turf. ; 

An occupant being only a tenant at will, can 
never have a right to a common of turbary, or to 
take away the bi of the lord, though a tenant is 
entitled to as much turf as may be ſufficient for 

the houſe to which the common is appendant. 


| 22 Feb. 1742, cor Hardw. C. 21. A decree againſt the lord of the manor wil 
Poore v. Clart, 2 Ak. 516. not bind copyholders in fee, or freeholders for life, 
who were no parties to it. 


5 Dec. 1758, Dom. Proc. 22. Where the lord of a manor by feoffment 
Lord Irvin v. Simpjon & al. grants certain parcels of common or waſte lands to 
* truſtees, for the benefit of themſelves, and the reſt 
of the tenants of the manor; the whole of the 
lord's intereſt paſſes, and there is no reſulting 
for him, as to the ownerſhip of the (oil. 


——" 


*— 
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dec. 12. Caſes of conteſted Rights 5 
between the Lords of neighbouring 
„TEE lord of the manor of 4. brought a bill 5.1. 1705, cor. Comer, ©. 8 
for a rent of 85. payable out of a copyhold _ 
held of the manor of B., and though it appeared 8 
by the court rolls of the manor of B. from Hen, 8, 
down to Car. 1, that the copyhold was held of the 
manor of B. at the rent of 85., and though it was : 
admitted by the plaintiff that the copyhold was held 
of the manor of B., and that he had no other evi- 
dence of his title to the rent, but that it had been 
paid him near 20 years, yet the court decreed him 
inſt the arrears and growing rent, and denied the de» 
ſendant a trial at law. Lord Keeper ſaid, it was 
agreeable to the rules of law, where in caſes of 
increachment of rent if the tenant makes but one 
97 of more than was due, he ſhall never go 


; * 
1 i 1 j and the of i in 
vi a previous iuſpection of all dards. god wy Wo omen fe ropes fa 


nung. afterwards quaſhed for uncertainty. No farther proceedings appear. 
, a N , | has. ; 
— 3. A dill in equity lies to have a trial at law for 27 08. 92 Cane. 


the bounds of a manor. Sel. Ca. in Ch. 60. 2 Ef. Mr. gl. 5. oe 


Vide Hughes v. Cames, Sel. Ca. in Ch 61. * 
Mie; On ſuch bill each party muſt give a note of the bounds he intends to claim, and if the jury 
can find bounds d fferent from the notes given, thoſe different boundaries muſt be indorſed on the . 


to 3 cale — In the preſent caſe they were indorſed on the Ha. Cor. — 1 
t is ha , dad 


for 4. On a bill to ſettle the boundaries of a manor, M. 1726, cor. M. R. 
it was decreed that each party ſhould give to the EE ia 
il other a note of their boundaries, in order to have 2 Fg. Abr. — pl. 19. 


ifs the matter tried in a _— iſſue (a); and the iſſue (a) In St. Luke's v. St. Leon 


: 


k 2 ards, 1 Bro. Ch. Rep. 70. Lord 
being found for the defendant on three trials, he Tees thought a bill to ſettle 


vas not only allowed the coſts of all the trials. at che boundaries of a pariſh would 
ent law, but alſo thoſe in equity; in regard the defend- not lie, it being merely a queſtion 
to ant had no bill, and the plaintiff might have tried“ 1 + 
eſt it at law without coming into equity. 


1 Vol. II. Y 5. On 


| Copyhold. Fun. 
On a bill of partition, no coſts are allowed on 
either ſide, becauſe it is for the benefit of both 


M. 1926, cor. King, C. l 5. In this caſe it was admitted, that a lord of a 
Se 0: Comet, + manor by cem may make new grants of pen 


1 I of the manor to hold by copy, and a eaſe wa 

n cited to that purpoſe ; but Lond Chancellor King 
ſaid, that in the caſe cited ſuch grants were made 
with conſent of the homage. The queſtion here is, 
Whether there be a cuſfom to do it without the 
homage ? aud that muſt go to law, and then it will 
be by them conſidered how far a cem to make 
ſuch grants without the homage be a good cuſtom. 


A, P. 1739, Cane. | 6. A bill les not to aſcertain the bounds of a manor 
2 Eq. Ar. 164. pl. — 22 unleſs plaintiff eſtabliſh by proof what ſhares 


37 Dec. 1742, cor. Hardw. C. 7. Where a diſpute exiſts between two lord 
L Tentam v. Herbertz of manors about a right of fiſhery, neither of 
A do this diftinQion are them can go into equity till the right is firſt tied 
the following caſes ; Whirchurch at law. ; ; | 
v. Hyde, 2 Atk 391. Wilbys. _ | 
Dyke of Rutland, 6 Bro. P. C. 575. St, Luke v. St. Leonard, x Bro. Ch. Ca. 40. Willer v. Smeaton, 
3 Bro, Ch. Ca. 572, | 


3July, 1755, cor. Hardy, C, 8. The rule of diſcovery in equity by anſwer 
4 . eat. (unleſs ſubjecting to a penalty) * not on the 
rule of law, Equity will grant a diſcovery on 2 
diſpute between the lord of one manor and the 

lord of another. | 


70 Feb 1794, exec. 9. Acommiſſion to ſettle the boundaries of a ma- 
51 nor or of a pariſh ought not to be granted by a court 
525 pe BEN of equity, where the intereſts of all parties who 
| may probably be concerned are not before the 
(s) A committca is » peo- court (s). | 4 
of — tow Goa it — never to iſſue unleſs upon weighty grounds. Rep. temp. Finch, 
$5—239-. Metcalfe v. Beckwith, 2 P. Wms. 476. Rep. temp King, 60, 61. St. Luke's v. 8t 


% 1 Bro. Ch. Ca. 41. and Conyers, there cited. Biſhop of Ely v. Kenrick, Bund. 322. 
— In Webb v. Conyers, Lord Northington refuſed a commifſian to ſettle the boundaries of a mne 
and in Winterton v. Lord Egremont, Lord Thurlow refuſed to entertain juriſdiction vpn an amicable 


bill to ſettle boundaries. 30 in Rouſe v. Barker, 3 Bro. P. C. 180. the court refuſed to aſcertain the 
boundaries of frecholds and copyholds in a manor ; but the Lords reverſed the decree, end a comuniſbos 


A terrier cannot be — in * — „ 
comes from the proper tory, the regiltry 0 
the dioceſe, or a copy hoes the pariſh regiltry, if 


b) Vide Miller v. Fofter and i 72 
— 2 the — cannot be found (5 


ol 


LS 5 


of 


L IIa 
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(19 Hlates pur autre Vie. — 


Sec. 13. Of Eſtates pur autre Vie in 
Copybold Lands, and how far Cgſtui 

2 ſhall: be conſidered a Fruſtee 
the firſt Taker, | 


A Cb eſtate granted to 4, for lives of M. 1686, cor. Jeffites, C. 


z{miniſtrator ſhall have the eſtate during the lives 6 44 0 
of B. and C., as having the title of the firſt taker Rep. 310. Powell and — 
| 1 i i Banfield, which 
= 4 — — the other lives being only in ee r 


8 decrees, 
uz It was prefſed in argument for the defendant in this caſe, that there was not any cuſtom in 
the manor of which the eſtate was held cnat the firſt taker might ſurrender, nor is there any tuch cuſtom 


2. A. R. purchaſed: a copyhold eſtate for his P. 1692, Cane, 

own life and the lives of his ſon and niece. A. R. Rundle v Rundle, 

ind his fon being both dead, plaintiff, as the — pod 

widow and adminiſtratrix of the fon, brought her Vide 1Ch, Ca, a 
bill againſt the niece, ſetting forth the cuſtom, Ne; There can be no oecu- 
nd that the name of the niece was made uſe of 1, n 
8 a truſtee for A. R. who had paid the fine, and would do to the lord; for upon 
paged that the ſame might be decreed a truſt, % aner the tenant the ford 
But there being no cuſtom within the manor, where — 14 — 1 J k. 184. 
the copy is to three for their lives ſucceſſive, that the | 

firſt taker may ſurrender the copy, the court would 

not decree the remaining life to be a truſt for the 

firſt taker and to go to his executor or adminiſtra- 

tor, as had been done in caſes where there was : 
ſuch euſtom (a). Decreed, therefore, to go in («) Ve Howe v. Howe, 1Vern. 
ſucceſſion z and the court ſaid, that if it had been 415. and the caſes there referred 
1 trult, the adminiſtratrix ſhould have had the 


denefit of it as an eſtate pur autre vie. 


3- Where a copyholder purchaſes a copyhold P. 1692, cor. Lds, Comrs - 
for three lives, and puts in his own life, with two . f 125: 
others, to hold ſucceſſively according to the cuſtom ' **"" TT F_ 

of the manor, If the firſt taker paid the whole 

money, the others are only truſtees for him, and 

be may in equity diſpoſe of the eſtate, though it 

be in a manor where there is no cuſtom for the 

init taker to diſpoſe. Unleſs the other two lives 

vere put in purſuant to ſome agreement. 


4. A copyhold was granted to the huſband and H. 1721, cor. Macclesfield, C. 
viſe and J. S. for their lives ſucceſſv? : the fine e f. g. I 
peared by the Rolls to be paid by the huſband 52 . 5. 

ind wife only. J. 8. was decreed a truſtee for 7% Withers v. Withers, 
tir buſband and wife and-the ſurvivor. 435 


i ay | 5. The 


Cy 
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27 May 1726, Dom. Proc. 5. The heir at law of J. S., who was the hf 
 Dute of Graften v. Berta, of three lives named in the grant of a copyhold 
3 Bro. P. C. 269. eſtate, brought a bill againſt the lord of the manor 
Vide Abergavenny v. Thomas, to be admitted to the eſtate for his own life and 
3 Anftr. 668, g. (o.) 1 Eq. Abr the lives of two others, whom he ſhould name, 
120. pl. 15. (n.) Wharton v. . , : 
King, 3 Anftr. 659. & ante, f. 8, alleging a cuſtom of paying 18 months im 
where it is (aid that a cuſtom to rent as a fine, and inſiſting that he was not 


mfr ll! e, the copy of any tenant ut at bis on 


may be a cuſtom for the heir of election. The court of Chancery directed anifue 
« copybolder to bave # new copy to try the cuſtom; but the Lords reverſed the 


2 471 cohpd 1 order, and the bill was diſmiſſed. 


(with _ fines) between copyholds of inheritance and copyholds for lives, and the definition of 


SEE FTREDETD=SpSD9S 


22 July 1737, cor: Hardw.C, 6. A. buys a copyhold eſtate for his own and 
Smith v. Baker, 1 Att» 385. two lives in the manor of M., where the cuſton 
| was, that whoever purchaſcs in it the eſtate ſhould — 

go in ſucceſſion; and by his will deviſes all bi 


* 


ate real and perſonal, in poſſeſſion or r T bn 
it wife. Though the legal intereſt be according to _ 
the cuſtom of the manor, yet A. has an quite nil 
intereſt from being the ſole purchaſer; and it ſhall * 


be conſtrued as a truſt for him, he having advanced 


„) Fide Greenwood v. Hare, the money (a). jerk 

1 Ch. Rep. 272. Howe v. Howe, the 

1 Vern. 413. Clarke v. Danvers, 1 Ch. Ca. 310. Rundle v. Runde, 2 Vern. 252. 264 Ann. dot 

2 Freem. 123. Benger v. Drew, 1 P. Wms. 782. Dyer v. Dyer, 1 P. WMS. 112. and n. 1. Withen chil 
v. Withers, Ambl. 157. | 

$ 


Where a man deviſes all his eſtate real and 
perſonal to a wife or child, and-has no other teal 
eſtate but a copyhold, it ſhall paſs by thoſe general 
66) Ne; Where there is a words (ö); but this depends on the circumſtances 


to the uſe of the will, or aſe. 

where the wt Leach. upon of the caſe 

the equirable intereſt, the general words mentioned in the principal caſe will always paſs c*py told lat | 
Scott v. Alberry, Com. Rep. 337. 9 Mod. 72. 75. Tenoaril v. Smith, 2 Alk 85. Car v. Ellioa, . F- 
3 Atk. 73. But where there is no ſurrender to the w/e of the will, then comes the queſtion, Whether 

— ſupply the want of a ſurrender in favour of the deviſee; ſor at law they certainly do not pai his o 
by the general deviſe? Yide Hawkins v. Leigh, 1 Atk. 388. Milbourn v. Milbourn, 2 Bro. Ch. Ca. 64. hou] 
Trod v. Downs, 2 Atk. 304. | | ou 


11 Nov. 1962, cor Harde. O. 7. It was the cuſtom of the manor to grant WW, 
Wi — " — —— 151. copyholds for three lives ſucceſſive ſicut nominantur. Wl nite 
* | A P. being the laſt life in an old copy was adviſed to 
renew, and accordingly he named H. and B. two 
Lord Hardwicke in this caſe young perſons. A copy was granted to hold to 
— an obiter «pinion, that the them ſucceſſive, for which P. paid the fine, On bulbe 
tute of 14 Geo. 2. c. 20. as to SW 
life eftates, does not extend to the death of P. a queſtion "aroſe, Whether H. 
copyholds. : being the next in nomination, was entitled ? or 3 
whether the copyhold went to the repreſentatie 
of P.? Per curiam—Reſulting truſts of copy bald 
ag well as of frecholds are within the ſtatute of 
t Nu. 29 Car. a. c. 3.1.8. frauds (). The repreſentative of P. is eptitic 
1 by operation of law (d). 1 


— 
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(14. Ef ates pur autre Vie. 2 
$. In the manor of H. it is the euſtom to grant I. 1788, Scace, 
copyholds for three lives ſucceſſiv>s. 8. D. pur- —— 


iP, Wm. 113. (n.) 


chaſed un eftate holden of this manor, and took 
the grant to himſelf, and M. his wife, and N. 
bi eldeſt ſon, to take for their lives in fucceſſion. 
By will he deviſed all his intereſt in theſe copyholds 
(int. al.) to his youngeſt fon, Queſtion, if this was 
in adrancement to V, or whether he was truſtee 
for his father ? Per curiam ſeriatim— It is an 
zdrancement to the eldeſt fon. Lord C. B. in 
lelirering his opinion obſerved, that in the caſes 
cited, the circumſtance of the nominee being « 
child of the purchaſer had been confidered as a 
drcumflance of evidence to rebut the reſulting tri 
2 Boom a confederation in itſelf, ie 
ſeemed a more ſimple way of treating it). It was 
ſiſted that the cuſtom of the manor required two 
nominees beſides the purchaſer, as taking off the 
inference of au intended advancement, and had 
been relied 'upon in that view by the Lords Com- 
miſioners in Dickenſon v. Shaw, (in Ch. May 177c,) 
in which caſe alſo the grant was for three lives 
fucceſhvs, But, notwithitanding that authority, I. Lamplugh v.-Lamplugh, 
the court was of opinion this circumſtance was 3 — and ts aide 
— 2 to turn the preſumption againſt the 


See more of the Truſt of Copyhold Eſtates, 


Sec. 14. Of the Widow's Free Bench. 


. A Copyholder for life, where by the cuſtom 
5 there is a widow's eſtate, agrees to ſell "= Mugrave \p * 
s own life, and the life of ſuch widow as he . 
6 e be 


ſhould leave at his death. The widow is not Me; 


5 Ambl. 227. Lord Hardeicles 
bound by this agreement. queſtions this caſe ; but his res- 


„ No ſtatement of this caſe, however, appears in the 


P. 1688, cor. Jeffries, C. 


2. The widow of a cefuy gue truſt of a copyhold H. 1706, cor. Com per, C. 8. 
ſtate ſhall have her — 25 as well as if her 9'% M den v. Hudſon & * 


luſband had had the legal eſtate. i Eg. 2 gl 12. 


Vide Sweetapple v. Bindon. 2 Vern. 536. 
3 5.8. was ſeiſed of copyhold lands within the k. 1733, car. Tatbor, ©. 
2 V. * * of which is that Jordan v. _— and * 
te firſt wife ſhall have her free bench in all the . . 10. fl. d. 
ind the huſband was ever ſeiſed of during the co- 
"ure; that the ſecond ſhould have a moiety z and 
$ ; the 


(a) de Vizttt v. Longden, ſhould, and be obliged to abide by her jointure («). 


W. Kel. 17. where 


rn ma —— execution? and reſolved it ſhould ; for as it muſt 


and M. R. was of 


— _ _ _— nantor if he had not become a bankrupt, ſo the 


the deciet, and con 
her ſettlement. 


Coppbold. {mm 
the third a third part, ſo as ſhe ber 
huſband above ground. 78 fo — r=. of 
marriage with the daughter of A. covenanted within 
two months after the marriage to ſettle all his 
lands to the uſes following ; vis. As to the one par 
to him and his. wife for life ; remainder to his firſ 
ſon in tail.male, c. remainder. to the firſt and 

other daughter in tail female ; remainder to 
his own right heirs: as to the other moiety to 
himſelf for life, remainder ut ſupra to the iſſue, U. 
| ided that the lands not ſettled in joiuture on 
is wife ſhould be charged with the payment of 
300 J. for younger children's portions ; provided 
alſo that the lands ſettled on the wife ſhould be in 
lieu of her cuſtomary eſtate, By indorſement on 
the articles of the ſame date it was mutually 
by all the parties that J. S. ſhould have a power 
to charge the land not ſettled in jointure with 300 
for the payment of his debts. F. S. became ; 
bankrupt, and died without performing the articles, 
or executing the power; and the aſſignees brought 
their bill againſt the heir and the younger children 
of J. S. to have 300 J. which J. S. might hare 
raiſed for the benefit of creditors ; and the younger 
children filed their bill againſt the heir, the mother, 
and the aſſignees, to have their fortunes raiſed, 
On this caſe the points following were determined 
by King, C.; 1ſt, As the jointure ſettled on the 
wife is not made expreſsly in lieu of her free bench, 
but only mentioned in the proviſo; and ſhe being 
an infant'at the time of making the articles, and 
not party to them, Whether ſhe ſhould be excluded 
from claiming her free bench; and it was held ſe 
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money un 2dly, Whether the ſettlement ſhould be carried into 
opinion ſhe have been ſpecifically executed againſt the core- 


fined her to aſſignees who ſtand in his place ſhall make it good. 
3dly, Whether the power of charging the land 
with debts was veſted in the aſſignees; and it was 
compared to a power of revocation which 2 man 
leaves unexecuted, and for which his creditors ſhall 
have remedy againſt the heir. Lord Chancelbv 
decreed that the aſſignees who were in poſſeſſion of 
the land ſhould account for all the profits; for, 3 
to the money chargeable on the eſtate, he ſaid the 
charging it was a perſonal act, which not being 
done, he would not ſupply the deſect. The 2 
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decreed the ſettlement ſhould be ſtriftly executed. 1 
and the reverſion in fee to the aſſignees. ” | 


4 1f a huſband become entitled to a copyhold as June 1738, cor. M.R. 
eſtate by copy of court. roll, and grants it 8 Sagd v. Sneyd, 1 Ath. 443- 
copy of court-roll, his wife is not entitled to | 
dower; but if he becomes entitled otherwiſe than 
by copy of court-roll, and does not grant it out 


in by copy of court-roll, ſhe is entitled to dower 
Mt of the eltate 


* 
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5. Covenant by a deed before marriage to ſettle »y Nov. 1747, Hardw, C. 
on the wife (if ſhe wry art of the real eſtate 3 1 * 
for her jointure, and in full recompence of all 71 The. 27 8, 
lower or thirds which the could any vey al os 
out of any lands, c. of which the huſband was dower lies. 
or ſhould be ſeized of freehold or inheritance (a). V. Vizard v. Longdale, W. 
The wife is thereby barred from _—_ as her . 7. _ 
free bench copybold purchaſed afterward (). % N. ben af oo injericance 

(5) Lord Hardwicke faid it would inwoduce a dangerous precedent in families to determine 
otherwiſe, as there are few eſtates that have not ſome copyhold mixed, of which, perhaps, the owner 
— and it is proper in a caſe of this nature to put a liberal conſtruction on the meaning of he 


6. A copyholder for lives, where there was a 14 July er. Hardw. C. 
cuſtomary right for the widow to enjoy for life H. Hinton, l,, 277. 
the whole eſtate of which her huſband died ſeiſed, 14 $37: $33 2 Fe. Air. 70. 
articled for the ſale of his eſtate for a valuable denied the authority of Muſgrave * 
conſideration, but died before the ſurrender. The 22321 * 45: 63. 
widow contended her free bench was not bound „ to be — — 
by the articles. Per Lord Hardwicke=->Where the bar. 
there is an agreement for the ſale of a copyhold 
eſtate the court will decree a performance, even | | 
zgainſt the aſſignees of a bankrupt (c), and againſt (e) N, Taylor v. Wheeler, 
an heir at law: ſo in ſtrong equity the widow * Ver. 564. 3 Salk, 449. 
ſhould be bound. | 


7. Adeviſe to a wife in full of all dower or right 26 Feb. 1746s cor, Hard, C. 


Warde v. „ Anl. 399. 
of dower or thirds, held to extend to a cuſtomary 3 Walker, "Pe 


right of free bench of a copyhold. $4. 
8. A widow ſhall not have free bench of a truſt H. 2794 Fee. 
eſtate in a copyhold. - 3 _ 


- File Codwin v. Winſore, 2 Atk. 526. where Lord Hardwicke has laid it down as an eſtabliſhed rule, 
that a wife Is not dowable of a truſt eſtate, er wide Colt v Colt, 1 Ch. Rep. 254- Bottomley v. Fait- 
fax, Prec. in Ch. 336. Chaplin v. Chaplin, 3 F. Wms. 234. Reynolds v Miſſing, and Robinſon v. 
Tongue, cited 1 Ak. 604. Dixon v. Saville, 1 Bro. Ch. Rep. 326. I Hill v. Adam, 2 Atk. 208, 
Note; A diſtin tion was attempted (in Banks v. Sutton, 2 P. Ws. 700.) in regard to a truſt where 
deſcends to the huſband from another, and not created by himſelf ; but that was over - tuled in Attorney- 


General v. Scott, Ca. temp. Talb. 138. . 


> 9. Bill 


328 C0 


17 Nov. 1796, cor. M. R. 


rown v. R 


37%. jun. 256. 


eo 


(a) 2 Veſ. 631. 638. 


MM. 1687, cor. Finch, C. 
Fatoller v. Fawlkner - 


1 Fern. 21. 


: 1 Eg. Abr. 119. pl. 6. 


: - 


-  Copyhold. | 51 


Bill to forecloſe and compel a futrender of 
copy 


additional ſecurity. Drere, Whether this covenant 
of the mortgagor barred his widow's right to free 
bench? The cuſtom of the manor was, that the 
copyholder ſhould convey by ſurrender; but where 
he died ſeiſed the widow was entitled to the eſtate 
as her free bench dur. vid. M. R.—The cited 
caſe of Hinton v. Hinton (a) is perfectly cler. 
The right of the widow of a copyholder ariſing 
out of her eſtate, which is in his power during his 
life, may be barred by him by any act *done for 2 
valuable conſideration, whether conveying a legal 
eſtate or otherwiſe, It is very. different from an 


eſtate tail with remainders over, for thoſe eſtates 


are not in the power of the party till the reco 

is ſuffered, ey are not arifin out of the eſta 
of the tenant in tail. Suppoſe this a widow's 
eſtate ariſing out of an eſtate of which the huſband 


Vas complete owner, and could bar her eſtate, it 


H. 1685, cor. Guildford, C.S. 
Dancer v. Boetty 1 Vern. 39a. 
1 Y. br. 119. fl. 8. 


u Smith v. Murrin, Coke's 


Copy. Caſes 24. 


1 


is that ſort of eſtate which any equitable conveyance 
will bind. Any act of the huſband for a valuable 
conſideration bars her equally with a legal ſur- 
render, and the is compellable in equity to ſurrender 
purſuant to ſuch contract. Decreed the widow 
to convey all her eſtate and intereſt according to 
the covenant in the mortgage deed, ſubject to 


SEC. 15. Of the Enfranchiſement, 
Merger, or Extinction of a Copyhold 


1. THE lord of a manor, where by the cuſtom 
he has the cut of the woods growing on 


| the lands, grants all the woods and underwoods 


— and to grow on the copyhold, to the copy- 
older and his heirs ; this ſhall not merge in the 
copyhold. | 


2. Copyholder in fee took an enfranchiſement 
of his copyhold, in the name of a truſtee, and then 
deviſed the land to his younger ſon, who ſold to 
A. The heir at law of the copyholder recovered 


in ejectment, and A. thereupon brought a bill 


and was decreed to hold and enjoy againſt the 
heir, I 3 A. B. 


Id for three lives, under a coveriant in the | 
mortgage deed to ſurrender thoſe premiſes as an 
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fa . B. tenant in tail of a copyhold, remainder g. 168 f, cor. Guildford, C. 8. 
he elf in fee, purchaſed the freehold of the Parker v. Turner, 

an land in his own name, and then fold to J. S. and . . 4h 

ant died. After 30 me poſſeſſion the ſon of A. B. 2 Cb. Rep. 174. 

ree ſet up a title as iffue* in tail. Decreed that pur- _ a This queſtion came on 
the chaſer ſhould hold againſt the iſſue in tail. 1 
ere nade ye. daubt but that che copyhold was merged, though it was ſaid this point was depending on a 
ate ſpecial veadiet at law, 1 Vern. 458. 

ted 4. The lord enfranchiſes à copyhold with all H. 1691, Cane. 

5 common thereunto belonging. Though the com- 3 nr 
vs non. is extinQ in Jaw, jet it ſubſiſts in equity, 7747 Go. 23. Vas 189 
his and decreed to the plaintiff the ſame right of Mo 667. 1 Brownl. 173. 230. 
5 common as belonged to the copyhold. firs * 37+ lat. 122. 8 Rer. 
an 


5. A. is a copyholder in tail; the lord grants T. 1724, cor. Macclesgels, C. 
he freehold of the copyhold to him in fee: the Dr v. Green, 3 P. Wmi, g. 
copyhold, e is extinguiſhed, Vid y 
Parker v. Turner, 2 Ch. Rep. 174. and 1 Vern. 393. 

458. where Lord Chancellor Jeffries delivered the 

ike opinion in the like caſe. Sed guere autem— 

If A. be a copyholder in tail, remainder to B. in 

ſee, and A. takes a grant from the lord of the 

freehold to him and his heirs, and dies without | 
iſue, is not B. in whom there was once a veſted de ante, f. 7. pl. g S. C. more 
remainder in fee. of the premiſes, entitled to the fully dated, with a note. 


HEHE 


lame? | 
6. An enfranchiſement of a copyhold by one T. 1780, cor. Eyre, B. abſ. C. 
having a partial intereſt, is for the benefit of all Wynne v. Cookes, 


the remainder-men as well as himſelf. A recovery . CS, Ca. $15, 


ſuffered by one not in poſſeſhon has, therefore, no 
nt, i operation. 


7. Tenant for life of a copyhold, remainder to 20 Feb. 179 5, cor. Loughb. C. 
his firſt and other ſons in tail, took a conveyance — c v. Merball, 
in fee from the lord. The premiſes deſcended e Jobs 
upon his eldeſt ſon, who by will charged all his 
teal eſtates with debts and legacies, and deviſed 
them to his brother for life, with various re- 
mainders. x 

Per Lord Chancellor It is impoſſible any equity 
could keep alive this entail. No one could have 
a right 1 the tenant in tail. The caſe by 
Lotd Jeffries (a) proves a plain propoſition, that (e) Yide Packer v. Turner, 
when the intereſt of the lord is united with the — 2 r, Dane, 
copyhold in tail there muſt be a merger, for the 3. Wms. 9. ef ante, with Mr. 
nxthod of barring it cannot exiſt. Coxe's notes ſubjoined,” © 


C—o 


H. 1682, cor. North, oy 
| Anon. 1 Nrn. 117. 
Ne Wych v. Meal, 3 P. Wms. 
310. M v. Morton, 


P. 1683, cor. North, C. 8. 
* ham * 


1 Vern, 155. ; 


, Mar. 2 _— - 
Al[rican ny v. Dechwra 
8 ol. Gillen P. C. 327. 
Prec. in Cl. 221. 4 Vin. Abr. 402. 


1 Vin. « 316. 
Vide Lov Gaintborcugh v. 
Gifford, 2 F. Wms. 424. 2 Eq, 
Abr. 162. pl. 15. 
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Corporatton. 


Sxc. 1. Of Corporations Eccleſiaſtical, 
Civil, and Eleemoſynary, in their 

- aggregate Capacity; and of the 
Magiſtrates, Members, and Seryants 
thereof individually. 


1. BILL. againſt a corporation to diſcover writ. 
0 ings— The court ordered the clerks of thy 

ration, and ſuch of the principal member; 
as the plaintiff ſhould think fit, to anſwer on oath, 
and the maſter to ſettle the oath; for the corporation 
having put in their anſwer under their common 


ſeal, would diſcloſe nothing to their prejudice. 


2. Part of a ion having furrendered 
their charter and a new one, the others, 
who infiſted on their old charter, brought a ſcir: 

as to repeal the new charter, upon which the 
old ſheriffs returned ſcire feci, which return was 
filed. Mr. Attorney-General now moved that the 
return might not be received, for that were to 
admit the old charter in being, contrary to the 
ſurrender. Objected that the new ſheriffs, being 
defendants, could not return ſervice on themſelves, 
and that to move againſt the return would be to 
determine the queſtion of right on the preſent 
motion. Per Lord Kreper—T he king has a gw 
warranto depending againſt this corporation : if the 
parties who were- againſt the new charter meant 
to outrun the king's action, it ought not to be 
ſuffered. His lordſhip thought the court ought 
not to interpoſe in ſuch a caſe. 


3. A res. a acting under a charter from the 
crown, unlawfully ſeiſe A. s property to the value 
of 3000 J.; the company is put upon a new 
foundation by act of parliament, with additional 
ſtock and new adventurers, The new com 

ſhall make ſatisfaction to A. for the injury of the 


old company, and indemnify their ſervants, who 
4. Where 


had aQted under their authority. 
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4. Where a charter directs that the —_ | 11 Mar, 1725, Dom. Proe. 
ſhall continue in office until another is duly elected n 


and ſworn, the ſucceſſor, though duly elected, cr e be ee 6. 10. 
cannot ad dil ſworn z and if wn gry runs Caſe of the B gb of Penn i 


of ouſter may be given againſt him. 


5. The charter of a corporation directs, that 21 Mar. 1725, Dom. Proe. 
the aldermen ſhall be choſen annually ; yet this z t PC. 167. 
clauſe is only directory, and does not determine c, of the . in 
the office of alderman, at the end of the year after C:rawall, 
his election; but the perſon legally eledted and 
ſworn into the office, ſhall continue until his death 


or removal, in the ſame manner as a perſon elected 


into the office of mayor. 


6. The acceptance of a charter, whereby the 3 Mar. 1728, Dom. Proc, 
election of burgeſſes is directed in a manner different . v. Rex, 3 Bro. F. C. 428. 
from what had obtained by ancient uſage, the Wy or Snag — 
uſage being inconſiſtent with the charter can no 

ſubliſt ; but is determined by the acceptance 
of the charter, which muſt afterwards be the only 
meaſure by which the election of burgeſſes is to be 


governed. 


9. If Tands are given to a corporate body, and 6 Aug. 1740, cor. Haw, C. 
the corporation is diſſolved, the land will not er Gower, 
eſcheat, but will revert to the donors. a Fide 1 ory Ap. 


Merz This perhaps is the only inflaace where a fever can be expectant on a grant in fee ſimple 


8. The court of Chancery will not decree public 24 040. . Hardw. C. 
companies to make calls in favor of a particular % Y Buildings Compary, 
creditor, unleſs under very extraordinary circum- 4 


9. Where a certain number are incorporated, a T. 1741, cor. Harde. C. 
major part of them may do any corporate act, -C ner v. Davy, 
though nothing mentioned in the charter, | SO Ons 

lt is not neceſſary that every corporate act ſhould 
be under the ſeal of the corporation (a). . 1 1 7. 


to. The end of the preſent bill was to be relieved x J Aug. 1742, cor. Hardw. C. 


againſt the defendants, 50 in number, (who were e Charitable Corporation v. Sis 


either committee men or officers entruſted with Robert gy” <> 405. 


the monies and ſlock of the corporation, ) to have Mer; The charitable corpo- 
ſatisfaction for a breach of truſt, fraud, and miſ- ien was eſtabliſhed by charter 
management. The bill ſtated the eſtabliſhment of e um wo end Wee, 
the corporation and the duties of the reſpective legal intereſt to the poor upon 
officers, and then the abuſes committed. Lord 2 5 df —4 af 
Hardwicke, —— OE curity.—For an account of (be 


2 Corporation. FAY, (1. 


pernicious villainy which of the extraordinary confederacy and f 
— — of th's loſs whieh had happened * this caſe, — 
corporation, ſee the Journals of to give his opinion upon the ſituatioh and liabil; 


the Houſe of Commons, or the 


Hittory of England, Anno 1732- 


(a) N Domat's Civ. Law, 
2B. tit. 3, ſee. I, . 


Nu. Ayliffe V. Murray 
2 Atk. 60. | 

b) Vide Coggs v. Bernard, 
1 A. 26. Shields Vs Black- 
burn, 1 H. Black. Rep. 158. 

(c) Nd Lechmere v. Lord 
Carliſle, 3 P. Wms. 215. 


of the individual officers, His lordſhip obſerved 
that the office of a director is of a mixt nature; 
blic as ariſing from the charter of the 
but at the ſame time is not an employment that 
22 the _ government; for none of the 
irectors of the great companies are required to 
qualify by taking the ſacrament. - 9 
Committee men are properly agents to thoſe 
who employ them in the truſt to ſuperintend the 
corporation affairs. In this reſpeQ, they may be 
guilty of malfeaſance or nonfeaſance (a). Yet 
where acts are done within their authority, as 
repealing bye-laws and making orders, though 
may be attended with bad conſequences, it will be 
difticult to determine that they had foreſeen what 
would happen, and that they were therefore guiky 
of a breach of truſt. A groſs non-attendance in a 
committee man may make him guilty of the 
breaches of truſt committed by others; and a 
truſtee's ſaying he had no benefit from the truſt, 
but that it was merely honorary *, is no excuſe 
for his want of diligence (5). Where a ſupi 
negligence appears in all the committee, by which 
a complicated loſs has happened, they are all 
guilty (c), and a court of equity can lay hold of 
every breach of truſt, whether public or private. 
The tribunals of this kingdom are wiſely formed 
of courts both of law and equity; there cannot, 
therefore, be an injury but there muſt be a remedy. 
In the preſent caſe Lord Hardwicke ſaid, one =_ 
was clear, that five of the perſons who appea 
to be immediately concerned in the conſpi 
were liable to make good the loſſes in the 
place, and that the committee men who were not 
partners in the affair were liable in the ſecond 
place only, as having connived at it, and not 
making a proper uſe of the powers veſted in them 
by the charter to prevent the ill conſequences of 


- ſuch a confederacy. The bill muſt be diſmiſſed as 


to ſuch few of the defendants againſt whom the 
charges cannot be ſupported; and, with reſpect 
to the reſt, they muſt be reſponſible for the loſſes 
according to their relative ſituations in the cor- 
ration. Referred to the Maſter to examine ll 
oks, papers, and other matters, and to * 
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the whole of the loſs; and the further conſideration 
poſtponed until after the Maſter's report. 


11. No intereſt can paſs out of a body corporate 4 April x747, cor. Hardw. C. 

at law, unleſs under their common ſeal I Wins 4 Bampton & al. 

Bodies corporate, eſpecially ecclefiaſtical, differ Caſe 22 — 
extremely from private perſons; and the rule for 
ing agreements into execution as to private 
ons, will not hold generally as to aggregate 


ies. 
If a body corporate makes an agreement with a 
to grant him a leaſe, and the money is paid, 
though ſome of the members of that body are 
wanting, equity will carry it into execution. 

A dean and chapter ought not to ſuffer any 
immediate advantage to themſelves (in filling up 
nacant lives) to bias their minds, in taking a leſs 
fine,/ to the prejudice of their ſucceſſion, for they 
have a truſt repoſed in them by the crown or by 


their founders,” and they ought to have their ſuc- 


ceſſion principally in view. 
12. A lay corporation may incorporate new p 1747, cor. Harde. C. 
members, if they do not abuſe their power. * NN Talbot, 


See this caſe at large, ante, tit. Charity, 


13. Viſitatorial powers ought not to be extended, 4 July 1751, cor. Hardw. C. 
being ſummary and Cannes and therefore liable 4#t-rny-General v. Middleton, 
to many abuſes. A free ſchool founded by char- * 
ter, with proper powers, muſt be regulated by the 
charter, and not in equity, as in caſes where 
there is no charter (a). (a) See this caſe at large, 

ante, tit. Charity, where ſee the 
ſeveral caſes on the ſ.bjeR of vification and viſitatorial power. 

No technical words are neceſſary for granting 
viltatorial power. It may be divided. | 

Veſting the legal eſtate of a charity in the id Attorney-General v. 
governors, excludes them not from being viſitors ; Fug Hoſpital, 
feeur where they are to receive the revenue. 

Where there is no charter, an information for 
charity is not diſmifſed, though the relief prayed 
fails: otherwiſe where there is a charter. 


14. Equity will not interfere in the appointment 15 July 1754, cor. Hardw. C. 
of general vilitors to a ſchool, where there are par- e ar gg 8 
ticular powers given by charter; but it will as to gee this caſe more folly, ante, 

management of the revenue, and make the tix. Charity, fec. 1. 
maſter, upon collufion with the uſher, account for 


#5 ca arrearg of the yſher's ſalary. 
| | t5{'A 
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T. 1776, in $cacc. 15. A corporation may join in a ſuit to eſtabliſh 
e , ate members. 


Sec. 2. Of the Power of Corporations 


f aggregate; and herein of their Bye. 

Laws. | 
H. 1 . Macclesfield, C. 1. UDSON's Compan and other Corpo. 
Chid 7 Bay Company, rations 2. — their —— make re- 


207, 3, 9. ſtrictions upon their ſtock, vis. that it (hall frk 
be liable to pay the debts due to themſelves from 
their own members, or to anſwer the calls of the 
company upon their ſtock. , \ 

Vide Gibſon v. Hudſon's Bay So a bye-law of a company to ſeize à member's 
Company, z Stra. 645- 7 Vin. ſtock for a debt due from the member to the com- 
2 "Cr pany is good ; but if this debt be not due to the 
1 Eq. Abr. S. pl. 8. company but to their truſtee, then the bye · law will 

not extend to it. | 
A corporation without any expreſs power by their 
charter may of courſe make bye-laws but if they 
have a particular power to make bye-laws for the 
management of their trade, they cannot make bye- 

\(s) Vide 6 Geo. 1. c. 13. laws for carrying on projects (a) foreign to the 

which declares all projets and affairs of the corporation. Nas 

inſurances to be illegal. : | 

H. 2725, cor. King, C: 2. A power may be given to commiſſioners to 
Eden v. Fele, 2 P. Wi. 315 make bye - laws; but where ſuch power is too exten · 
— large, aten dt. Gre; it will be void pro tanto. ; 
M. 1726, cor. King, C. cum * S. in 1711 had 5000 J. ſtock in the Hud- 
| afſiſt, „ ſon's Bay Company, and was their banker or caſhier, 
Gibſon & al. Aﬀgnees v. Hudſon's J 1 
Bay Company, 1 Stra. 645. and upon that account he was indebted to the 
2 — Abr. 122. f.. Company in 800, and ſon after became 2 bank- 
„ ee pb Red rupt-· The affignees brought a bill againſt the 
Fchange Company, 1 Eq. Abr. company, to transfer the 5000 I. to them with ile 

9. pl. S. dividends, The company by their anſwer inſiſt, 


that by virtue of a bye-law the flock and dividend: of 


each adventurer ſhall be obliged to ſuch debts and c- 

gogements as ſuch adventurer ſhall become engaged in 

to the company, and that the committee of the company 

| for the time "a ſhall and may 3 the ſame until 

Nute; In the quotation of this ſuch debts and engagements are fully ſatisfied : that the 

caſe, 1 Eq. Abr.g. dn be he company is not obliged to transfer the ſtock to the 

Ne AG every menber's Plaintiffs until they pay the 800 J. due to the com- 
which ſubj Y P y Pay e 

Aock to his debts 16 the company, pany z and they alſo inſiſted upon the clauſe in the 

on which the decree was founded, flat. © Geo 2. c. 30. i 28. of ſetting off debt againlt 


cl debt; and chat J. 8, having credit in their d. 
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(2, Aggregate Power—Bye-Laws. C—0 335 
for $9001. ſock, and the company on the other | 
hand have credit in J. S. books for 800 /., the 
may deduct and have an allowance of the 800 “/. 
out of the 8 2 Lord Chancellor King 
yas of opinion that | yer ge md eo} ut 
Loan. J. and Price B. who aſſiſted his lord 
ip, thought it a good bye-law, But Lord Chan- 
2 thought this caſe to be within the clauſe of 
the above ſtatute, and therefore ſaid, he need not 
we any direct opinion as to the bye-law ; that 
fone was mutual credit given; and therefore de- 
creed that the may retain the Boo l. out of 
the dividends due to the bankrupt's eftate, ſubſequent to 
the bankruptcy, and ſball not be obliged to come in as a 
creditor under the commiſſion. | 


4. Plaintiffs were aſſignees under a commiſſion T. 1728, cor. M. R. 

againſt Sir J. B., and brought this bill againſt de- re . = Exchange 
ſendants, to compel them to transfer to plaintiffs 2 9. . 8. 
ſereral ſhares in their ſtock to which Sir J. B. was d Demaiabray v. Metcalfe, 
entitled. It appeared that Sir 75 B. was a director 3 Yew: 498. Gibſon y. Hud- 
of the company, and having ſo large a portion of , x, Abe. N I 
ſtock, the company lent him 12,0c0/. but not u 
the ſecurity of his ſtock, yet the company inſiſled 
on a right to ſtop the ſtock until re-payment. 
Fer cur, Defendants muſt permit plaintiffs to 
transfer the ſtock, ſince they cannot retain it under 
the ſtatute of 5 Geo. 1., for the loan was not made 
by defendants in their corporate capacity, but as 
private perſons. 

5. The charter of a corporation directs the 1 Dec. 1742, Dom. Proc. 
mayor to be annually choſen out of four of the — — 4 C05 
bargeſer or inhabitante, but by a bye-law it is or- gba Gt Corporation, 
dained, that theſe four burgeſſes or inhabitants vided on this queſtion. The 
ſhould be all of them aldermen. This bye-law is 1 9 ny * J. 
wid, as being repugnant to the chatter; and judg- — = — "Sha _ 
ment of oer ſhall be given againſt a mayor elected 
in conſequence of fuch bye-law. 


6. It is ſtrange to go into equity to execute the 4 July 1751, cor. Harde. C. 
ſatutes of a private foundation under a charter. .- 25 3 
Where ſuch ſtatutes do not appear to have been pus. C. 4 = ance, tit. 

in any one inſtance, a repeal of them muſt Charity, (ec. . 
be preſumed. A court of law would do ſo on evi- 
dence to a jury, for the rule is, that a corporation 
has power to make bye-laws. A court of law will 
duet a jury to find a bye-law, and on account of 
aon obſervance, will preſume a ſubſequent bye-law 
lv repeal and alter. 


1 = - © » Corporation, ..., , 
| ' B80: 3. Of Sole Corporation, 
H. 1722, cor. M. R. 1. THE parfon is a corporation for taking of 


ae, 4 lands for the benefit of the church, as the 

» Be: 4 h l. Cburchwardens are for perſonal things, ſuch 

money or goods which are bona ecclefie, aud for 

Z which the churchwardens for the time being may 
(s) YdeF.N.B.gt.Kk. maintain treſpaſs (a): 


g® V - Ws 


F / 
n. 22 r Cc, 2. It is ſaid in 3 that the churchwardens 
iemore v. Bridget, are a corporation, but very improperly, for all the 
F pr — 72 pariſhioners are the e the arediwaiag 
are only a name to ſue. by in perſonal actions, but 
| the property is in the pariſhioners; and in all ac- 
tions brought 555 it muſt be laid 
ad dumnum parochianorum. 5 


23 May 1750, cor. Hardv. C, | 3. If the crown after the foundation of a 
NB on 9 wt _ _ an advowſon or land to the ſenior fellow, 
14. 462. 10475 fuch grant will operate to make him a ſole corpo- 
(% See thiscale at large, ante, ration (a); and the biſhop cannot take away the 
tit. Charity. legal eſtate veſted in a ſole corporation, though it 
happened to be part of the aggregate body, and zie 
it to the aggregate body. - | 


Ssc.4. Of the Power and Duty of a 

Corporation as Truſtees; and herein 
of their Neglects, Defaults, and Liabi- 
lity, as well in their Corporate as-in 
their Individual Capacity. | 


H. 1760, er. Wiight, C. 8. 1. THE corporation of 'a charity founded by 


Lydiait & gl, v. Sir Fobn Feach, A cllarter are but truſtees for the charity, and 
Caſe of Felled 22 Eſſo.” may improve, but cannot do any thing to the pre- 
judice of the charity, or in breach of the rules of 


the founder. 


10 Jede 2714, Dom. Proc. 2. A corporation being truſtees for a charity, 
Car poration of Heriford v. The and in poſſeſſion of the charity eſtate, and ſupprefſ- 
. 8 ing or concealing any evidence relating to the 

| charity, are liable to the coſts of the ſuit. 


11 Mar. 1720, Dom. Proc. 3. A corporation being truſtees of a freehold 
Coventry City v. Attorney-General eſtate for the benefit of a charity, and groſsly miſ- 


nd Truftecs of Sir Thomas White's , . ; - WF 
: — P. C. 236. ** behaving themſelves in the execution of their truſt 


C le y H. . 280. afford K lent 8 fC 
4 Fa. 455 456. pl. 16. a ſuſſici : — for the court - m_— 
2 27 Ar. 198. fl. 3» 4 C : 88% % 
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„ * Confitered at Truſtees. 
to direct the truſt eſtate to be to 
more able and willing to execute the truſt faithfully, 
for the benefit of the-poor. 
4. A corporation being reſtrained by its ſtatutes 
from making any leaſes except for 12 and at 
a rack rent, recommend their ſucceſſors to grant a 
new. leaſe to a tenant (who had laid out money in 
repairs) at the old rent, and a contract was ſigned 
in the audit hook (for granting ſuch new leaſe) by 
the maſter and moſt of the fellows. Lord. Chan- 
cellor ht the recommendation a breach of the 
: the contract ſhould have been under the er i ne 
common ſeal, and if the tenant had laid out money | * 
in confidence of the contract, his remedy was | 
inſt the private perſons ſigning ſuch agreement: 


to compel the college to make a new leaſe 

A corporation being empowered by charter 28 Feb. 1726, Dom. Proc. 
* a ſchoolmaſter, muſt, in 2 ation of Salop v. Attorney- 
relative to that appointment, adhere ſtrictiy to the . 241. 
tenor of their charter ; and, upon neglecting ſo to 
do, are liable to coſts. © 27008: lt 


6. A —_— [r or truſtee of a 3 Aug. 1742, cor. _— 
corporation, ſupinely negligent or grolal non- 7% Charitable Geperation v. Sir 
attendant, is — the breaches of traſt. - *** 22 3 
mitted by others z and his ſaying his truſt is merely ge. chis caſe at largo; ance, 
is no excuſe for his want of diligence ; fec. r. * 1 
he is therefore liable in equity (which can lay hold gm . 
of every breach of truſt either public or private) to 26. Lechmere v. Carlide, 3p. 
contribute in the ſecond degree to . complicated Wms. 215, Shields v. Black- 
loſs which may happen by reaſon of his neglectingg * H Black, x58, 
to exerciſe the powers inveſted in him to prevent 


and the Maſter to ſettle the oath ; for the corpo- 8 
mnng p 
wy would diſcloſe nothing to their pre- 


338 Co . F Corporation. js 
M. 1760, cor. Wright, C. Ss. 2. Plaintiff had a deetee againſt the defendany 
Zan India Company, for a great ſum of money, and ſerved them with z 
Prec. in Ch. 129. 2 Ven. 395+ writ of execution in the uſual form, and they not 
| performing the decree, a diſtringas (the next pro- 
ceſs inf a corporation) was awarded and 40. 
iſſues returned; and afterwards, on motion, a ſe. 
queſtration ai was ordered; and defendants priyed | 
to enter their appearance with the regiſter upon the | 
_ diftringas, and to diſcharge the ſequeſtration, | Po 
Tn Dr. Halen v. Hambro Curiam—A diſtringas iſſues for the very purpoſe of 
Company, cited, the members in compelling an appearance, which being entered by 
3 — no common perſons is in favour of liberty, but that 
Is of no ſervice to a corporation, for, they cunnet 
. de committed; the proceſs therefore muſt go on, 
Deſfendants then prayed a further day to be heard, 
which being granted, they appeared and made 
_ ſeveral objections to the ſervice, ©, 

Objected 1ſt, That there were feveral variances 
honelon the writ of execution and the copy ſeryed. 
n for that the variances were imma- 
2dly, That the writ was not for the whole of 
the decree; the decree guod computet was left out, 
and the money reported due by the Maſter only 
+ Rated. —Over-ruled; for that the writ need not 

S 
Idly, That t ice was on the governor 
x Hy had no power over the company's caſh, 
and that it ought to have been on the committee. 
— Over-ruled ; for the committee might not meet 
or admit the party to ſerve them. Order made 
abſolute, | ir 


M. 1719, cor. Parker, C. 3. The method of disfranchiſing a member of 
A ng 4 0 7 corporation, in order to enable him to become 2 
nnn competent witneſs, is by an information in nature 
of a quo warrant againſt the member, who con- 
feſſes the information, on which plaintiff obtains 

judgment to disfranchiſe him. ö 


. 44. The ſecretary and book-keeper of the 'Zof 
2 Eg. 4. 15. "To 3'0- India compan — made defendants to a bill for 
\" diſcovery of ſome entries and orders of the com- 

pany: the defendants demurred, for that they 

might be examined as witneſſes; alſo becauſe ther 

anſwer could not be read againſt the company. 

— 88 ſt there ſho wy 

) So the prat ice has cand. failure of juſtice, in the company are ne 
— has conti- 1; ble to a — or perjury, though tber 
Yide Moodaty v. Morton, anſwer be never fo falſe (a). 1 ta 
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. An information in nature of ue warrants. M. 2755 B. . 
upon 9 Ann. c. 20. for i the office of free r. , 
burgeſs, does not lie again the mere claim of — Av ot 
who, though elected, never was admitted; econ of KY 


againſt a member, till: removal by the cor- Far orwr 5 Bye. 
poration. 8 | of New Tous ts broad 
The King may, at his difcretion, ſeize the 


Vide 1x-Co. 
franchiſe of a corporation, guilty of an offence It | 
amounting to a forfeiture. | 


6 In Hilary term 1686, an information, in the 10 May 1759 Dom. Proes 
nature of a gu warrants, was brought in the court Pipperd, EA. v. * = 
of Exchequer in Ireland againſt the corporation o #7" 5 51 P. E. 36g. 
Dreghedaz; and in Baſier term following judg- | | 
ment was given againſt them, and their liberties, #4 
Ce. ſeized into the King's hands. Held, that this TN 
information would not lie in that court, and that 
therefore the judgment was void. 

C. In conſequence of that judgment King 
Tamer II. created a new corporation by charter, 
who made a reverfionary leaſe to J. S. of ſome 
lands belonging to the old corporation. This 
charter being declared void by an aQ of 1 Will. 
and Mary, ſ. 2. c. g. the leaſe is void alſo. | 


38c, 6, In what Caſes the Members of 
Corporations aggregate ſhall be deemed 
competent Wiunefles ;. and herein of | 
diafranchiſing a Member for the Be- ed > wt, bs 
— nefit of his Evidence. 


TIE queſtion in this caſe was, Whether a 24 08. 1684, cor. North, C. S. 
bond for 200/. was intended for the benefit Coporation of Samen Coldfuld v. 
of the plaintiffs or of the defendant ? Phintiffy' wit- 4 legales h ar SE; te 
nefſes were all members of the corporation, and fum is competent to prove a will 
therefore objected to as witneſſes, and the cxeeption J. C. & in 8. C. 

was allo Lord Keeper ſaid every corporation 

dught to have a town clerk and other clerks, who 

vere not freemen, that they may be competent 

witneſſes if neceſſary. But it at len ing 

that defendant had croſs-examined ſome of plain- 

air witneſſes, Lord Keeper ſaid, that'croſs-exa- 

nining a witneſs by one fide, in any matter tending 

t the merits, makes him a witneſs for the 

"her fide, though otherwiſe liable to exception. 


Z 2 2, Bill 


5 5; Suits—Infarmations—Quo Warranto. —0 39 


4 


445 C—o 
T. 1900, 


Dr. Steward v. Eoft India Cm- 


Corporation. 53. 
2. Bill to be relieved againſt an award made by | 
ſome of the members of the Ea, India company, 


| 9 Mud 387 : a p1.8, 


1 14 
It is « principle 
witneſs hail not be made a party 


that a mere 


, to a bill. Vd Newman v. God- 


and- the arbitrators and ſome of the particular 
members are made defendants; they may demur 
to the whole bill without anſwering to the fraud 
charged, for the plaintiff can have no decree 


againſt them, nor can the anſwer be read againſt 
the company; but they ought to be examined as ; 
witneſſes. | 92 


frey, 2 Bro. Ch. Ca. 332+ 


M. 170, cor. Pater C- e If a corporation would make uſe of one of 
c, & v —» their own members as a witneſs, muſt dis- 
— franchiſe him. 25 ' 


| Note; The method of disfranchiſing is by an informati n in the nature of a gue warrento againk 
the member, who confefſes the information on which plaintiff obtains judgment to disfranchiſe. 


* 
- 
5 C—o 
* 
, 
* 


entirely difcretionary, 


. _ Vern. 116. 


M. 1682, Cane 
Durdant v. Redman, 1 Vern. 78. 
Said per Lord Talbot in Tour- 


ton v. Flower, 3 P. Was. 471. coſts; 


that this is not now the practice. pay double coſts, We 


defendant in ſuch caſe ſhould have his full coſt 


See ante tit. Charity and Charitable Uſes. 
See alſo Bank of England. Raft India Company, 
+ South Sea Company. * | 
See alſo Trading Companies, or Corporations trad- 
ing under Charter,” poſt. tit. Trade. 


Coſts. 5 


SEC. 1. In what Caſes Coſts are allowed 
or refuſed by the Court (a) ; whoſe 
Perſon or Eſtate is liable to Coſts; 
ho the Parties entitled to Coſts ſhall 
obtain them; and what is the Courſe 
of the Court with reſpect to Coſts. 


. ON motion to diſmiſs a bill after anſwer put 
in, the court ordered that for the future the 


taxed. | 


3. Where 


red 
ole 
is; 
all 


rle 


SEE 


may 
; 
ol 


ere 


| 6. Where the defendant takes out a commiſ- E 


$1. Allowed or refuſed—who liable, &c. C=o. 362 
3. Where an officer 8 to ſurrender kis I. 1682, cor. Flach, C. 
commiſſion and does ſui er accordingly, but ad- W 1 93, 9. 

mittance is refuſed to the ſurrenderee in his ſtead, © 9 "= 


Vide 
the court will not Yelieve ſave only againſt intereſt Ambl. 432. 
Mortgagor brought his bill in the Exchequer I. 2683, cor. Merch, ©. $. 
A nu, and , mortgagee brought his bill in n 
Chancery to forecloſe, The mortgagor was or. . . 134 fl. 3. 
dered by the court of Chancery to pay coſts, and YideS C. ante, . 7 15. 
his plea of the peadency and priority of his own Pl. 3+ 4 0 
ſuit was over - ruled. 3 | 


5. Bill of review allowed to be brought without 
paying the coſts decreed in the original cauſe, upon Fitts 
the plaintiff's making oath that he was not worth 
49). beſides the matters in queſtion. | * 


Gon, and returns only a demurrer; though the = 
demurrer is allowed, yet the defeudaat ſhall have  * 
no colts, za | 


1. Though the plainti# abated her own ſuit by k. 1683; eee. Vanda, C. 8, 
marriage, yet ſhe had the coſts of the whole ſuit, Orla. Knight, 1 Fern. 218. | 
deducting only the charge of the bill of revivor, RIES IR: 


8. Plaintiff, a ſecond mortgagee, conteſting the P. 1688, cor. . K. 
validity of the firſt mortgage, was ordered to pay v- Baftervi 
fire marks coſts, not having made the mortgagor * * : 


2 party, | Pu | 
9. Tf a new trial, or a ſecond iſſue be directed, T. 1688, cor. Jeffries, C. 
it muſt be upon payment of colts. Edwin v. Themai, 2 Vern. 75, 


1 Eg. Ar. ras; fl. g. 
19. Plaintiffs, daughters by a ſecond ventre, T. 1699, Cane. 
* thoir bill againſt defendants, daughters by C 2 Prec. in Ch. 33. 
r firſt ventre, to prove their father's will, whereby 37 © 3+ , 


lands were deviſed to be ſold to raiſe plaintiffs”, 
portions; and on a trial at bar and verdict for the 


| will, defendants were ordered to join in a ale; 


but were allowed their coſts (e) both at. law aud () Yule Biadulph. Biddulh, 


iu equity. 928 2 P. Wms. 285. Lurton v. 
A Stephens, 3 P. Was. 374. 


. The commiſſioners of charitable uſes cannot P. ayoo, Cane. 


decree coſts on the. ar. 43 Eliz. but if there be ve Keyly, 
a0 appeal from — 4 CIT Lord Chancellor may : 21. 3 
deere the coſts, not only of the appeal, but likewiſe 

of the commiſſion, And although they do decree 

| 2 Se en 


. - f L g 4 " ” 
, 1 \* 108 — 8 65 | 

© 342 enn 8 ö 

5 * 


t 7/415 43 e yet chat ſhall not upon an appeal, be ſuf. 
* d leient to reverſe the decree; for Lord Chancelke * 
„„ may either ipereaſe or leſſen the colts, or Exempt 4 
. de party ſtom them entirely. 
Þ. 1901, cor: deres G. 13, 4 brought a bill in forms pauperit to which | 
= 5 - Bend, ' defendant put in 2 plea and demurrer, boch of { 
Th 4 which were over-ruled.— Per cur. Plaintiff (hall , 
> have his coſts like other ſuitors ; for though the k 
r „ui is at no coſts himſelf, yet the counſel 
| ant! clerks do not give their n . 
to the panper. k 
ENOTES 13. It ſeems, that where the party e te. t 
"Ra FE * "I EA the ſum which . be demanded, if 
Mo is not to pay coſts on his ee, kings b 
oer not decree for the ſum decreed. | I; 
2702; 3e 14. It is the courſe of the court of 5 
e r, that the plaintiffs all have coſts, rwe 
| n Per ren far them. 4 
p. 2704, cor. Wright, C. S. 15. The plaintiff, a pauper, had a decree for the m 
= 22 ch. 219. duty and coſts; and the Maſter taxed full coſts, de 
25 4 "0-233: . On motion it was ordered that che plaintiff and if 
er his ſolicitor do make oath before a Maſter of whit to 
| | they had paid, of were to Pays and that ſuch coſts 4 
1 5 . only be allowed. w; 
11. ene cor, Copper, P. S. 16. e been 1 
9 Tr 145 Prec. inCb. 254. anſwer ſubmits: readily to it. Though found in dit 
125. i. g. debt, he ſhall pay intereſt for the balance only from 2 
i the time of the account liquidated, and no coſts. pe 
& Secks, if he controverts the account; for then, if 
201 found i in arrear, ſhall pay intereſt and coſts, | 
| ma 
H. 17g, cor Cowyer, C. 8. 17. A. havi 9 the 
Naſb 7 2 2 A 2 Fern. 557. the manor of ing cut timber on the one, and em- ali 
Ee hn this xk wt RE ployed it in repairing the other. Aſter a 
tznant was Caddled with the cofts, in ejectment by the lord for the forfeiture, 4. of 
n pretended brought a bill, and was relieved, but was ordered | 
"4a But if the caſe were ſuch to pay the coſts both at law and in equity (a). . 
as that the court could not relieve, it would not decree coſts againſt bim. 1 Eq, Abr. 256. fl. 17 wy 
2 #708, cor. Comper, C. n th — having filed a bill to compel 2 
v ee c performance of marriage 
RIGA . make the ceffuy iruſt a party. Decreed, he = 
ſhould make ie que ref » party, and pay c for 


coſts of the ay. 
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51. Allowed or refubd—who liable, 8c. Gs. a 


10. I a bill be brought in equity for a partition, p. 1308, cor. M. K. 
| Sole cx by ou eater Ge, 2 <, —— . 4 31+ 


cable ſuit. So it is at law. Vide Metcalfe v. 


10. an anſwer confefſes every thin T. 1708, con. Cowper, 
that is prayed by the bill, ſo that the plaintiff in 2. M. S. Rep. - 
dat cala reced not be at the trouble of proving it, 3 By. <br. 233+ a th Wa ii. 
N e 
com intiff to prove every thing z which | — 
i, nd had a dere, whereupon it was prayed. ; 1 
that the plaintiff ſhould have coſts for all, and not 
for bill and anſwer only : which was granted. 2 | 

Lord Chancellor would not allow a mortgagor 17 to a kill for tithe 
to redeem: until he paid the mortgagee's coſts z and dn ſhow a tender 
ſaid, a redemption was never — 2 without coſts; . l. ab $f —_ 
bur if the mortgagor only joined in the ſale of though the" valve be 
lands, (the bill being for that end,) he ſhall not pay re 
colts | i 

I | by the „ the defending 

fre his cots. —If the tender 3s only by the anſwer, the defendant muſt account with colty,—Bupb, 28. 


21. A. in his ſickneſs ſurrendered his copyhold II. 2799, cor. — — 
eſtate to himſelf and his wife for their lives, re- wy 2 
mainder to his right heirs. It appeared that he x 
declared he made the ſurrender on condition, that 
if he recovered, the ſurrender ſhould be returned 
to him, and his wife ſhould have 100“. per annum. 
A. did recover, and demanded his ſurrender, which 
was refuſed, He then made a ſecond ſurrender 
of 100/. per annum only to his wile, and died. 
The court looking on this ſurrender, though con- 
ditional, as a ſecurity io the wife for the 100. per 
ann, decreed colts out of the eſtate, as where a 
perſon comes to redeem. | 


% 


the eſtabliſhment of his will, and the will is ſet * 1277 2 


C. 369. 
2 revoked by a ſubſequent con- 2 #4. 4. 17 
2 ſuch bill oughe not to be diſmiſſed with f pin ire 1. f 4. 
23. Coſts ly follow the event of an ac- $ May 1716, Dom. Proc. 


count ; but where. the account is intricate or doubt- Pit! v. Page, 1 Bro. P. C. 550» 
; , 6: . Abr. . 6. 'T 3 } | 
1. there ſhould be no coſts, * Eg. 2 237: 2 


24. Ihe pin 1 accepti 108 3 hi anſwer hefore H. 1718, in Scace. 
be receives his coſts for 1 anſwer, does #rotherton v. . Pans. 34. 


r but he may take out 2 ſulpena 


2 4 23. Appellant 


7 


- 


Mar. 1578, cor, Cowp N 28. Appell | to pay the cofts of the day for wan 
ping > Lottery Seater 


ol 
- Ow. 


Tichburn v. Leigh, terminable at law, the defendant ought to deniyy, 
82 11 14 and not ſuffer the cauſe to go on to a hearing and 
by an adminiftrator ; de- if the bill be diſmifſed upon hearing, the defendant 


an 
_ fendant demurs ; demourrer al- . 
"Jowed, bill difmidſed with oof ſhall not have coſts. 
and 


z 8 2 
ſo ſaid to be the conſtant courſy in equity, Te to. curian— Fraser, Adminiſtrator, v. Moo, 


8 * nase. 27. Where a bill wants 1 per parties, the cout 
* 
42 


1 _ Ab. 3 1 leave to amend on paying the colts of the day. 

(a) E 2 Ack. 15. where Lord Hardwicke ſaid a bill was never diſmiffible for want 

of parties, and mentions two decrees of diſmiflion ſor that cauſe, which were reverſes by the Lords, one 
of which ſeems to be Green v. Poole, 4 Bro. P. C. 122. . 

M. 1918, cor. Parker, C. 28. An heir at law, or even an heir male to the 


—_ OP to contend for the family eſtate, ſhall not 
an coſts. l | | * 


Scace, 29. Where a decree * made abſolute at the 
Walter v. Rat, . 9 day, by the defendant's default, if he petitions for 
| a te- hearing he muſt pay'10/. coſts. 
Seact 


act. 30. Bill for tithes. If defendant ſhews a tender 
. f % made before, and alſo makes a tender by his an- 
* 128 ſwer, he ſaves his ceſts; but if the tender is only 

by the anſwer, be muſt account with coſts. 


7 31. A decree for coſts neceſſarily follows a de- 
eres for payment of principal and intereſt, 


Y no ſion, and that defendant ſhould pay (coſts, 
415 „ * defendant moved for leave to file a bill of review, 
* 1 Rn 3 — 2 a u _— 3 u, 
11 ore 19392 %, have leave without payi coſts decreed! 
7 pl: 77: 324 29+ Pa Lord Chancellor—He ſhall not ; for —＋ 
1 of coſts ought to be performed rather than any 
other part of the decree, and bills of reyjiew maj 
not be filed without leave of the court. 


| 33- A plaintiff, adminiſtrator, pays cos i 
duft. | 
| | 34. Vpon 


v. , e Jekyll, u. . 26. If a bill is broughr for a matter proper d. 


8. 98383882. 


. 22. After a decree for quieting plaintiff in 


- " 
. nn, 


Aer 


S BBB. Z 138 Sar 


83878 


2 


(1, Mood or refed —mbo lab, ths. '.- 345 
Upon a motion that T. M. 2730, lo 

ra? ering decording to wd (whi n 

totem curiam) it was ſaid by one of the barons, | 

if there are three notices of motion and then a 

fourth, they ſhall not move upon the fourth with- 

out upng th colts of the thee iſ. 


35. Wherever there is a bill for a only, n 
the phe ol pay the coſts of diſmiſſing his C v. Parter, Bunb. 124. 
bill, aue Ow 6 "ng a di by the anſwer, 


and altho occaſion of the 
den de le ple ae law. 


Legatee or b in before a T. 1722, cor. Macclesfield, C.. 
Miſe for. yt legacy or 2 hall dans Wr ; Medal 6. — 
ee wer to have brought a bill for 411 

Jebt, which would have put the e 
42 X. es 


7. In caſe of an ifſue out of Chancery, and | 
plaintiff does not proceed to trial according to his _ 2 
"eh not countermand it, that court, on motiod, ASE 
give coſts, without ſending the party to a «it 
2 ele 
court for ſuch coſts; as alſo for a e Jury, it 
the circumſtances require it. 


38. Though the court will not carry contracts T. 1722, cor. — 
into execution for barga bangin geb. Fa i es 
caſe the plaintiff's bill was diſmiſſed wi E— en 06k. 
by reaſon that the — was allied 
in ſeveral particulars. 


6: Dane. 

r 
.. 
v. Snow 


equity for the ſame thing „and under an order for 4 
making his election, elects to proceed at law, or 
neglets to make his election within the time li- 
mited, his bill is diſmiſſed with coſts: —and if be 


a quy muy be — 


40. A decree ig by default, was afterwards M. 1723, cor. Macelexkield, e. 
ae bog. by: dobonles the court refaled to 6 Vim. u 
are the cauſe, becauſe the coſts on the rſt de- = 2 4. * re 
mf woos 098 gull for D 

cauſe againſt. a y default, unleſs he 

rm de cls ofthe bearing fe | 


41. Two 


- : " . . \ | *, x 
ES oe. 22 53,0 08:4P-— las: 35 | 
. Coſts. | 
373 In Sexce 41. Two deſendant "tithes, 

Ln? Wake, _—_ makes default; the inſt the 
The reporier notes that ihe thier with the Who * 

co · defendant's remedy for contri- 1 Nora to 

bution can only be by bill get his contribation as he cdl. 5 


M. 1723, cor. Jekyll, M. R. 42. Where one that ſues both ut law and in 
Aue. 3 P. Ms. 90. 6. 7 for the ſame thing, on being put to make 
1 di. election, chuſes to proceed at law, his bill is to 

| be difmifſed with coſts : fo 'alfo where one make; 

x ſpecial election to proceed at law ag to part, and 

in equity as to the other part: with regard to what 

the plaintiff elects to proceed at law, his bill is to 

be diſmiſſed with coſts. | . 


6 Feb. 1724s cor. M.R, 43. A decree was for the plaintiff nif who does 
2 not appear. M. R. looked upon it as biving up af 
3 fr, $33. K . the judgment, and diſmiſſed the bill with coſts. 


23 Feb. 1724, Dom. Proc, 44. A. on his death-bed deſires his executor nit 
Wat & 1 Tos to trouble B. for « bond debt ; the executor, never- 
en theleſs, puts the bond in ſuit. Decreed, that be 


ſhall deliver up this bond to B. to. be cancelled, 


and pay his coſts, both at law andin equity. But 


the decree was reverſed as to the coſts. 


p. 1724, in Sexe. 9, 45. When an anſwer is referred for ſcandal, 
Chambers v. Robinſon, Bunk, 164. and is reported ſcandalous, coſts are ſo taxed as to 
allow damages and ſatisfaction for the ſcandal, 


2 Mer. — * 46. Cole do not lie againſt the defendant to 
er v. , ro, F. C. 178. + 3 | | | 
Bs cio. Tc in the nature of a que warrants, 
7. 1725, cor. King, O.. 47. An infant by prochein amy brings a bill, and 
n nexer ſtirs till after he comes of age, and the bill b 
3 C-inGe 4% dilmiſſed ; the infant is liable to pay coſts, and 
2 Eq. Abr. 238. pl. 138. muſt take his remedy over againſt the 'prochein 
Upon a re-hearing, the bill in amy. | | | 4 _ 
this caſe was diſmiſſed without At law, an infant is liable to pay lt if the 


* 3 judgment be againſt him. 
3 ö 
23 a deviſee againſt an 
ate? heir to prove a will, 14 croſs-examined the 


+ 2 By. br. 500. pl. 28. plaintiff's witneſſes, and refuſed to releaſe his 

ite 'Webb v. Claverden, right, yet the heir ſhall have his coſts ; otherwiſe, 
— 4 Berney v. Eyre, if he examines witneſſes of his own. 

M. 1723; cor, King, C. 49. A decree was had by default, and on a pet 

* = ym tion for a re-hearing, the perſon in poſſeſſion of 

2 Eg. Abr. 221. * the decree did not attend at the re- heating. Bil 

| diſmiſſed with coſts as to the petitioner.” 

n | 50. 


F. 172, cor. King, C. 48. In a bill 


{ 
1 
( 
i 
* 
T 
| 
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$1. Aloe d or refuſed —w Gy bo liable, &c. "C—o "447 5 


T 

1, 

daz {Plaintiff im this cafe being entitted to a ſum . 72 N 

the 4 upon a certain” condition, (which he Peaks rang rey l 

1 to perform, and which afterwards be- 7. . 20g. fl. 3. 
| came by the act of God,) he filed his 

nm bill for recovery thereof ;; but the court not think- ' | 

ake ing him entitled to relief, diſmiſſed his bill, though 

L okhotit colts, as he might have. obtained t 

hy money, if he had pleaſed, by performing the con- 

and dition at a proper time. 5 

hat er. Bill to compel a lord of a manor to admita H. 1926. 


. 
8 


rchaſer, according to the agreement between the Y. Reever and ochers, 
— There being no tender of a ſurrender 2 2. 


* to the lord, and conſequently no refuſal, he was 3 
w decreed his coſts. 17 
5 $2, A witneſs. examined upon commiſſon, n. 1966; en Mike ©, 
5 fwears reflecting words; yet he ought not to pay ee 2 F. Vt. 406, 
- coſts, it being the commiſſioners” fault to take down . 4. 24%. fl. 21, 
* ſuch depoſition. 8 | | KAT te 
led, . Where the defendant will not admit a gene- 4 . 

, 83 e n n mit a 4 Feb. 1726, Dom. Proc. 
But ral right, but puts the plaintiff to the trouble and Tiny "gr * Ryal & al. 

„ ſhall pay the coſts of the |; Fin. dex 7. Gang 
4 2 Eg. » 241. < 


7 24. 
54. Although a jury find only ſixpence damages 1 Feb. 1726, Dom. Proc, * 


and (ixpence colts, yet the party prevailing ſhall Py ay v. Maddin, 
*t have his coſts to be — 3 6 Yin. . 366. 4 1h. . A 
55, A. 28a creditor of B. brought his bill againſt 24 Feb, 1726, Dom. Proc. 
, and the r pr for a ſale of. I. s eſtate, alleging, e v, Teal, 
il is that he had by bis will charged it with the payment Kenn. 
and of his debts. Oa the trial of an ejectment, à ver- 
bein dict way found againſt the will, and thereupon 
4.'s bill was diſmiſſed with coſts ; but on an ap- 
f the peal, this decree, ſo far as it related to colts, was 
| reverſed, 
ſt m 56. Coſts always to be allowed where 4 April 1726, oak. J 
d the the facts 'conteſted are preſumed to be in the ,. 3. _ 
— knowledge of the party that . them. 1. I So 
| 57. Tn a bill to ſettle the boundaries of a manor, M. 726, cor. M, R. 
it was decreed that each party ſhould give to tbe roy =: — 
pet: i cher a note of their boundaries, in arder to have Ef. Ar. 240, þ 19. 
on of the matter tried in a feigned iſſue, and the iſſue | | 


being found for the defendant on three trials, he 
vas not only allowed the coſts of all the trials at 
law, but alſo thoſe in equity, in regard the defend- 

| l ant 


E E 


/ | ant had no bill; and the tiff might i 
F it at law without comitly — equi — hats 
On a bill of partition, no coſts are allowed on 
either fide, becauſe it is for the benefit of bak 


parties... - LAS | | 
M. 2926, e.. 38. Where the cauſe is brought on only on 4 
* Amen. 2 F. Vu. 387. Hill and auſwer, ifthe bill is Aki againſt any 


— defendants, there only 40 8. coſts are to be 
paid: but if the plaintiff has a decree againſt the 
- defendants, though only on bill and anſwer, in 
(a) But this praQtice was al - ſuch caſe coſts muſt be taxed (a). ad 
tered by Lord Haedwieke. Vd 2 
'2 Ack. 288. Per ord. cur, and poſt, 27 Ap. 1748, | 


| | — 00 paid one's allets, not out of the legacy. © - 


Ms 1726, cor, King, c. 60. An executor brought very frivolous bil, 


| — 4 ® v which vas diſmiſſed with cots out of the aſſets; the 
2 Be. C. 457. pl. 6. executor was ordered to be examined on interro- 


Bill by an — De- gatorics if he denics aſſets, and ſo it was done in 
ſendant demurred. murrer : 5, 
2 por yrs — another cauſe the next day. 
with cofts, fo ſaid to be the conttant courſe in equity. Per tit. cur. Eaſt. 1720. Frazer, Adminiftrater, 
and Moore in Scace. Bund. Rep. 63. ty : Ap 


H. 1727, in Scacc. 61. Coſts are not given in the Exchequer after 
. Shadforth, Band 245. an appeal to the Houſe of Lords. 
de Ca. in Parl. 57. Philips 
v. Buy, Skio. $14. Carth. 319. 180. Quere, Strong v. Dutcheſs of Marlborough in Scace. 


27 Feb. 1727, Canc. 62. Plaintiff always pays coſts where an account 
v. Parnell, turns againſt him, or where he prevails in nothing 
= _ — * 2 | but what he might have inſiſted on at law, 


T. 1728, Cane. 63. If a proceſs for contempt ifſues for want of 
Hawe v. Grainger, an anſwer, and plaintiff accepts the cofts of the con- 
* 7* _ tempts, they are purged; and if an inſufficient 

anſwer is put in by defendant, plaintiff muſt begin 
his proceſs de nous; but if he refuſe the cala, and 


0 upon exceptions to the anſwer defendant is obliged 
to put in a further anſwer, 1 may go on with 

the proceſs where he left off. | 
M. 1933, cor. King, C. 64. Baron and feme bring a bill to redeem 
LY a mortgage; the defendants plead to the bill, and 


— . — 1Atk. the plea being over- ruled, 5 J. coſts are given to 


| 27. Anon. 3 Ack. 726, the plaintiff: baron dies, the feme by ſurviyorſhip 
: ſhall have the coſts. 
M. +728, cor. M.R. 6g. On a bill by creditors, if the lands by con- 


Brace v. Ducheſs of Marlborough, ſent are decreed to be ſold, and the creditors to be 
. NS paid 


Kr, FS. S3, 25898 . 


FEET 


_ 
— 
2 2 


3. . 


I 


, 


1. Allowed or refufed=2oho liable, &c. 

4 according to their priority, the coſts notwith- 
ing ſhall be paid in the firſt-place to al the 
66. Iſues being directed to be tried at bar, the 
court refuſed to make it part of the order, that the 
lefendant ſhould pay only ui prius colts, if they 
— 1 im. 4. 1 Y 


* 


a C —0 349 5 


H. 1729, cor, K 2. 
Lord Falmouth 2 


Moſ. 93. 


67. On report of aſſets, colts were decreed 2 1729, cor. Klar. C. . 
1 againſt * n and not out of ,_ oy OS * dee. 

68, The defendant may amend his bill, paying | 
common coſts; after the demurrer is put in, but 
ter it is ſet down to be argued, coſts of the de- 
murrer muſt be paid upon amendment. 


6g. The defendant, who was decreed to pay P. * cor. King, C. 


H. 1730, cor. M. R. 
Aron, 30% 


coſts, being run away, and the prochein amy poor, Stine v. Maddox, Mo. 319. 
the ſolicitor was paid his bill of coſts out of money | 
bdged in court, for the benefit of the plaintiffs, 
during their infancy. t | 
170. Where the ſuitor has paid the officer his . 1737, cor. King, c. 
ſee, and he neglects his duty (a), by which the 7. Philips, 2 P. Wau. 657. 


luitor's s becomes irregular," the ſuitor is to (, 171 dag | 
pay the coſts to the other fide, * ſhall recover wn ater receiving his * » 
= * . , enter $ * 
thenr again from the officer; —ů— — PEIEY 
plaintiff was reported guilty of irregularity, 


71. One defendant, who was never ſerved with H. 2733, in Scacc. 


proceſs, voluntarily appeared and anſwered ; he #/«terv. » Bunb. 335, 
was allowed his coſts on amending the bill, by _ 
ſriking out his name. * | 

72. Bill for thirteen ſorts of tithes, and the . 1733, in Scacc. 


paintiff — but one ſpecies due, and did not 8 v. Arran, Buab. 335, 
bridge his demand by his replication, yet the court 
&creed him coſts generally. | 


73. One ought not to be condemned to pay 


wits in this court for infiſting on a right whi Ur. v. Elton, 
the law gives him. ; 225 . 

| 74. Where a bill is brought to ſecure and have T. 1734, cor. Talbot, C. 
the benefit of a contingent intereſt deviſed over, 5 S a, _ 
the coſts ſhall be paid out of the aſſets of the tef= i Strainer v. Kaden, 2 F. 
ator, who by his will occaſioned the difficulty. Wm, 442. > 


75. Where ; 


* 


of Ge. 


359 C—o 1 
P. 17365 cor, Talbot, c. 57g. Where the aſſets of 2 teſtator (exctulive 
Moller v. mlt, his copybeld eſtates) are more than : 

; pay his debts, and it is ſo confeſſed by anfwer; 

the court will not ſupply a defeCtive ſurrender ty 

the prejudice of the heir, but will diſmiſs, wit 
coſts, a bill brought for ſuch purpoſe. 


T. 2735, cor. Talbot, O. 76. If one demurs to » bill and that demune 
T and anorger Y Fewer be ill, the defendant may ſhew a freſh cauſe of 
. 8.518. demoutrer at the bar or tenus, and if that be good 
Not; Wü nfl in Vern, the defendant cannot have his coſts. © * 
958. Durant v. Redman, that coſts | 

ought to be paid for a new demurrer, infiſted on at the bar ore tenzs, is not now the practice. 


T. en Tab c. J. An heir at law-is made 2 defendant and ia 
or gra an oc” "od wo. fa his coſts though it 

. air +41, $gocs againſt : but if an heir at law be plaintil, 
* * and 2 — in his ſuit, he ſhall not have coſts; 


for on his ſuit appearing to be groundleſs he ſhall 
pay coſts. | tet 


H. 1736, cor. Hardw. C. 78. When there is a plea of a ſtated account 
Sumner v. Thorpe, a Ak. 1. to a bill brought for a general one, the plaintif 
| muſt amend z but pays only the coſts of the day. 


28 Jan, 1737, cor. Herdw. C. 79 · Iſſues were directed by this court to try i 

Clifton v Orchard, 1 Ark. 610. modus, which was eſtabliſhed by two verdicti; 

nn CINE bg: yet held that the plaintiff is entitled to his coſts at 
la only, and not in equity, '. 


80. On a decree for tythes, the Maſter reported 

only 9.. due to the plaintiff; yet held he was en- 
titled to his coſts. | | 

81. In this caſe there had been no demand, or 

rent paid for 30 years; yet as it was recovered by 

a verdict, the plaintiff was held entitled to his 

' coſts at law z but as the laches aroſe on his part, 

and the obſcurity of the title to the rent, from the 


IP want of a demand for ſuch a length of time ; held 
(«) N. Clifton .. Orchard, he ſhould not have coſts in equity (a). 


e EA" il brought merely for Corry, for what of 

7. Ds 5 £5,255. bby ught merely for diſcovery, for want ot pro- 

- - %.Chh, Ver ſecution; but defendant muſt pray an order on 
| the plaintiff to pay taxed coſts. BIT 

Ty Feb. 2738, cor. Hardw. C 83. U payment of 26 . coſts a bill may be 

Deggs c 1 . 396, — anſwer pat in, by the conſtant rule 


of the court; but Lord Chancellor ſaid he would 
N | ; conkidet 
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aſyer and other neceſſary proceedings had on the 
part of the defendant (a7). i () Though a plaletiFuments 
ts but 13 \ i of 7 8 mes, Yer a 
r 
% Where a wife is a defendant, and d charge 7. 1938, cor. Hordw, C. 
of fraud is ſolely confined to her, there is no 177 Cocton v. Luctrell, 1. Af. 45. 
cedent of the huſband being decreed to pay coſts. 5 


ge. Upon a bill filed riſhioners againſt the M. 1738, cane. 
n to etabliſh-n — — ds mew; the 8e & 

ohintiffs will be ordered to pay coſts for ſuch 3 

pat of their demande as the defendunt did not | 
offer to controvert. 208 | 
$6. A purchaſer pendente lite, on filing a ſupple- 
mental bill, is liable to all the coſts — the be. 
ginning to the end of the ſuit, though the con- 
overly may have exiſted for 20 years; for he 


din 
oh 


EF. 


— comes into court pro bono et mals. 5 | | 
Jay. $7. Coſts in equity are entirely in the diſcre- 14 Jan« 1740, cor. Handb. C. 
tion of the court; but where the court think it a —— 
try a Wi vill accelerate the decree, they will poſtpone the a <a 
its ; WY conſideration of coſts till the cauſe comes back. 
ſts at BY from the Maſter, though there are fufficient 
grounds for decreeing them at the hearing. 
* A plaintiff may apply to the court for coſts, 
where a defendant gives unneceflary trouble in 
e BY carrying a decree into execution. 1 
fo 88. In equity, as well as at law, coſts follow 15 Jan. 1740, cor. Hardw, c. 
ib the juſtice of the demand. r 2 
) his 89. Where three or four orders are obtained H. 2740, Cane, 
part, Wi for the amendment of a bill, and new ingroſs- - oy RY — 
1 the i ments are made under thoſe orders, the rule is, — SIS — 
held BY if the plaintiff moves for further liberty to amend er, Gates it, That plaintiff had 


tis bill, he ſhall pay full coſts to be taxed. — 2 * — of 


201, coſts, and under theſe orders had amended accordingly. Then he moved fur a fourth order to 
nd upon the like terms, when it was infiſted be ought to pay full coſts. But the court inclining to 
tlow of the amendment, the defendant conſented to it upon plaintiff s agreeing to waive the exceptions 
viich be hed taken to the anſwer. Hereupon plaintiff amended his bill, by adding a new ingrofiment 
erer or elſe that the plain. 
of might pay full coſts for the amendment. But Lord Chancellor obſerved, that at the time the lat 
"Tier was made the motion was defended, and there was a conſent 3 for which reaſon his lordſhip would 
wt diſcharge the fourth order, or require that full coſts ſouls be paid. 


90. A. by bill, prayed relief and a diſcovery H. 1740, cor. Hande. S. 
uſt -Z,, and againſt him at law ; Gurifh v. Donovan, 


14 Barn. Rep. in Ch. 428. 


was thereupon diſmif4 g 
courſe, becauſe it only prayed a diſcovery, and J. 
coſts were taxed at 38/. A. got a judgment u 

law for 440/. and t6ok B. in execution, and J. 

out an attachment againſt A. for the 38 

1 the 38 L out 

$7 —— 2 — 

any co ; and d. 
| it to ſtand over, that plaintiff might ſearch 

12 Feb. 2740, cor, Harde. C. 91. Aﬀter a third order to amend a bill, plain- 

Ares. 2 Ath, 124, tiff ſhall not be allowed ſo to do but upon payment 
| of taxed colts to the defendant. 


12 Mar. 1740, cor. Hardw, C. 92. It is by no means an invariable rule that a 
ES RIS adminiſtrator ſhould be allowed coſts at all events. 
Es Bide v. Heywood, 2 Atk. 1 · J tad: 

P. 2740, cor. Parker, J. abſ. C. « In this cafe an aſſignment of a leaſe un 
1 Fon, AL abſolute, which it appeared in evidence wa 
ne. intended only by the affi to be by way a 

E. Ar. 593. f. 7 2 
. 5 | mortgage. Upon a bill brought for a redemption 
it was contended, that the a of the leaſe hal 
not only forfeited his coſts, Þy in6ftin on the 
aſſignment as abſolute, but that he ought to pay 
the coſts of the ſuit to the plaintiff. Per Curian, 
It would be going too far to make the aſſignee pay 
| | the coſts of the ſuit; but he certainly has forfeited 

- k "II his own coſts, 
April 1740, cor, Hardw. C. 94. A petitioning ereditor ſhall coſts of 
Export Gredwin, 3 Mth. 101. ae — a commiſſion 1 het 
* 5 | for a deſect in form, and no doubt of the act a 
bankruptcy z otherwiſe if the act of bankruptq Wil W 
had not been fully proved. | 


dee ker, 1740,c0r.M.R. 98. Where the eſtates of two teſtators hart (i cer 
| Ty ys been ſo blended as to create confuſion, the execv- Wl 3t l 
n tor of an executor ſhall be excuſed coſts th ke 

| it appeated he had aſſets enough to pay 
tiff's coſts as well as the defendant. = 
pove 


10 Dee. 1940, cor. M. R. . Where there is no replication to defendant 


a = anſwers be 6 only entitled to colts acconing BY co 
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(1; Allowed or refyſed— who liable, &c. (oY 
the- courſe of the court; but where, as in this 
caſe, though the plaintiff did not to the an 
{wer of a lord of à manor, yet as he deſired an 
a to be done, wiz. to be admitted to the copy- n 
hold eſtate, he muſt pay the lord's coſts (a) to be (s) Yide Newſham c 
A SO FTTH" IBINY | n 
%. Where a plaintiff, on a bill to perpetuate the 18 Apel 2747, cor. Herde C. 
wen of witneſſes, has examined, and thereby Lady Gn — — C 
had the fruit of her bill, neither herſelf nor the » _ 167, 
d{endant are entitled to coſts. 1 IE. 
. 98, Where the court. did not think the anſwer 2 April 1742, cor. Hardw. 
full enough, and directed an iſſue upon the merits, Neuſbam v. Gray, 2 All. 
this is not hearing a cauſe upon bill and anſwer pts y 
caly, but a ſubſequent prong, and therefore ies 7 
plain i out of the rule of diſmiſſion with 407. coſts (a). As Stoney 

Where a plaintiff, merely to keep his cauſe alive, | 
replies, and afterwards withdraws his replication, 
hat u 1nd ſets it down on bill and anſwer only, that it 
may be diſmiſſed with 40 5. coſts; this is evading 
the juſtice of the court, for otherwiſe he muſt have 
paid the full coſts to be taxed by a Maſter. 
Lord Chancellor in this caſe inclined to alter 
ze was BY the courſe of the court with regard to 40 5. coſts 
ay only in caſes of diſmiſſion upon bill and anſwer, and 1 

1 therefore diſmiſſed the preſent bill, with coſts to be , Ve daring? neg nat 
axed (i) as appears by Reg. lib. B. 1741, fe. 190. Bro. Ch. Ca. 403. les, 


Nen 

ſe ha 

" 8 | 99. The court cannot, upon petition, make the 27 June 1742, tor. Hardw. 0. | 
im derk of the commiſſion pay coſts of ſuit for not E pre 1 Al. 209. 
e pay 
feited 


* ** — ® „ 


attending to give evidence at a trial, by reaſon of 
which the bankrupt was acquitted, for the remedy 
hes at law, 1 9 | 


its of * Arbitrators may plead their * bar 6 Aug. 1743, han. 2 C. 
"eded ee bill charging partiality ; but they muſt ſupport 8 v. Croucher, 2 Ath. 393. 
aft of beir plea by ſhewing themſelves impartial, or the PE TOO, 
court will give a party a remedy by making them 
9.6 IO JA, 3 

101. The giving of coſts in equity is entirely diſ- 12 Aug. 1742, cor. Hardw. C; 
N (a), and not at all conformable to the rule J v. Care, 2 Ath. 400. 
it law; in equity coſts are given to the time of the th 229 — Grow 
decree, but at law unica directio fiat damnorum ; — — y — 
nd therefore they do not from time to time direct Cn. S, 40, f. . Ne eg. 
coſts, but wait till there is a final judgment. — my A. 

7 27 caſe it was ſuggeſted, that the — is. ths courts cad hs 
porerty o plaintiff would not allow her to PTE ws 
2 cauſe, 2 * the court would —_— the caſe —— 

a . 


LS 
IH 
' 
- 
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the partes 22 her fomething 
— relieve againft a for- time; wherelpre Lord Chancellor 
' without coſta. Frequently each er to tax o — 

is to ber bs or cots, an} the defendant to. | 


1508 ra, Hardw,C. 102. An heir is | enticled to his coins A. 11 s 
1 57 Big . the law which caſts the deſcent 2 him (0); 
e F Bi OD APE PR iy ay 


Stephens Ir. W 373. Webb nounce (6), 
v. Clavering, 2 Atk. 424. Ber- 


v. Eyre, 3 Alk. 385. Blower y. | 
So F * N.. 125+ a LO W 2 


29 Oct. 6 103. When an heir at law — to fet 
Webb v. Caverden, 2 Al. 424+ afide a will for infani inficad of 
thal} . if be | 

an heir is Dr before He court wo 


N 
v. Bigolph, gr his coſts — 
rde * Eyree 4 Ath- 307. | 


2 pee 7 edge C.,, 30G Erceptants to a decree of charitable " 
for 4.6 / were. allowed caſts on thoſe exceptioys. where they 
1 55 2 Atk, Prevailed, and on thoſe where they did not, the 
238. v{pandents were intitled to coſts. 
As to the point of coſts in, this caſe it was ſaid, 
- court ought to reſort back to the * jurif- 
ion, upon arguments. chiefly drawn 
of caſts — the old aft, 3 
Marisbridge, 2 H. 3. Sc. But courts of equity 
have in all cakes done it, not from any authority but 
Vi- a v. Coxtter, from conſcience et arbitrio boni viri *, as to the ſi- 
2 Ack. 400. | N berbe 
y ation. 


16 May 743 nr Hen, ©. ö 0g. Though | a demunres to a perſon's being 
+. Di, examined as a witneſs was over-ruled, a ſubpea 
3 . cannot be taken out againſt him for coſts, L* 


F 
motion. 


106. On 


Kress. „ „„ 


8 8 8 88 


8 
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prſvnct eſtate, that the legacy may be entire. 
10). Where che defendants denied the: equity 
of a bill; and the plaintiff brought. the cauſe to a 
hearing on a bill and anſwer only, in order to get 
of vith 40. eoſte, the court” on diſmiſſing the 
© 108, The Maſter, to wham it wzs referred, ro 
the ings undet e couttmilon for 
examination of witn 


his 'coſts of the application. Lord Hardwicke dif- 
charged the order for coſts, becauſe the plaintiff's 
was not a yexatious procecding, but in the Maſter's 
opinion well founded; and the rule is never to 
gre coſts but where no juſt ground appears for the 
proceeding. 


Exceptions to an anſwer for inſufficiency, and 


ſo reported, Upon exceptions, the conrt held it 


to be ſufficient; yet the party ſucceeding in the 
lication' wag not entitled to his coſts; but held, 
ey ſhould wait the event of the cauſe. = 


00 "385 


| din Brou coſts 13083 gore Hurd, C. 
were decreed out of the other: port of teſtator's 1 Mu · 


Nor, 0. 
7 _ 1. 8 my 425 4 
4 
to. 


T. 1744, cor, Hardw. C. 
Anon. 3 Ath. 335+ . 


© i KN * mY 


E 3 


a ſpecial motion, and ſtating particular cit- 


cumſtances, the court may give cofts, though the 
Maſter reports in favour of * other party. 


tog. Where a debt of a teſtator is recovered 
againſt an executor at law, coſts are given de bonis 
froprize ; but in equity, it is diſcretionary whether 
the court will make him pay coſts or not. 


110. Where a deviſce brings a bill merely in 


perpetuam rei memoriam, and heir at law only 
crol-examines the witneſſes, he is entitled to his 
malt but if to encounter the will, he ſhall not 
have his coſts, aac e 
As an heir has a right to be ſatisfied how he is 
dioherited, he ſhall have his coſts, though he has 
n is eſta- 


if the heir ſets up inſanity, or any other diſ- 
againſt the perſon who made the will, and 
ſhall not have his coſts (5). 


In a caſe of ſpoliation or ſecreting à will, the 3 


court will give coſts agaiaRt an heir. 
SR: 111. 1f 


20 uly 1744, cor. Hafd w. C. 
8 v. Uvedale, 3 r. 11 
22 
Moore 2 Atk. 108, . 

22 July 1746, cor. Hardw. c. 

Berney v. yrs 141. 387. 
Nu. Biddph v. Bidulph, 
ee 253. ; 


Yn 
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Ae 274% der. Hardw, C. 1 11. If an obligee will put in a bad anſwer, and 
Faw 1. N 3 At. 855. | inſiſt upon more than is really due, he ſhall loſe bis 
coſts in equity, though he is entitled to them at ay, 


M. 2747, tor. Hardw. C. 112. The court will not give leave to withdraw 
Ne & al. v. Reynolds & al. a teplication, unleſs ſomething further is added, 2 
9 that the plaintiff may be thereby enabled to amend 

— his bill, or ſome other ſufficient reafon, for other. 
; wiſe it may be a contrivance to defeat the defend- 
ant of his full coſts, by getting the bill diſmiſſed at 

the hearing, with 405. coſts. © | 


M. 1747, cor. Harde. C. - '113- Lord Hardwicke now mentioning the abore 
Attorney-General v. Parker & al. caſe of Pott v. Reynolds, gave general directions to 
3 4. 579. the Regiſter to frame an order, which might pre- 
vent future applications to the court to withdraw 
the plaintiff's replication, with a view to ſet down 
the caufe on bill and anſwer only, and by that 
means get the bill diſmifſed with coſts, according 
to the courſe of the court, whereas otherwiſc 
Plaintiff muſt have paid defendant his full coſts. 


21 Nov. 1747, cor. Hardw. C. 114. Plaintiff obtained an order to amend his 
Harding v. Car, 3 Att. 53. bill, by a falſe ſuggeſtion that the cauſe was at ifſue 
only, when it was in the paper for hearing. The 
order was diſcharged, and the cauſe put off till the 
next term, on paying the coſts of the day, that the 
mo might have an opportunity of amending 

is bill. 


H. 2748, in Scacc. 115. The Attorney-General, as well as the of- 

ns v. Mann, ficer, is entitled to coſts by the act 8 Ann. c.). 

8 where there is judgment for the king in an in- 
formation on a ſeizure. 


27 April 2748, per Hardw, C. + 116. In regard to diſmiſſing bills where the cauſe 

+ 2 is ſet down on bill and anſwer only, or where it is 
Note; — ſeems To ſet down after withdrawing a replication, where- 
to have had this order of court by plaintiffs are encouraged to bring frivolous and 
fome time in contemplation, v. yexatious bills, and whereby defendants (according 
— — 3 — to the courſe of the court) receive only 40 -, colts; 
his defire to alter the courſe of ordered, that to diſcourage ſuch practice in future, 
the court with regare t0 493: where any cauſe ſhall be brought to a hearing upon 
dil and anſwer only; and in that bill and anſwer, and ſuch bill ſhall be diſmiſſed, 
—_— — — — * the court may direct ſuch diſmiſſion to . 
milſed the dil with cone de with 40 5. coſts, or with coſts to be taxed by 1 
— 8 — ef ar Maſter, or without coſts, as the court upon the 


miſſion was ade. Sic, Pott v. nature and merits of the caſe ſhall think fit. 


Reynolds, 3 Atk. 565. where Ld. 7 


Hardwicke refuſed plaintiff leave to withdraw his replication, unleſs for ſome very ſufficient reaſoo; 
and in Attorney-General v. Parker, 3 Atk. 579, M. 1747, Ld. Hardwicke ordered the 51 
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frame an order which might prevent future applications to withdraw the plaintiff s replication, f 

view to ſet down the cauſe on bill and anſwer only, and thereby get the bill diſmiſe with — 

Vide en, Manſel v. Bowles, 1 Bro. Ch. Ca. 403; Motion to vary a decree by reducing the cofts to 
4. according to the courſe of the court, the cauſe being heard upon bill and anſwer, Mr. Solicitor 

againſt the motion cited the above order of Lord Hardwicke, by which, he ſaid, the 

altered. Lord Chancellor granted the motion, ſaying, the order of Lord Hardwicke did not alter 

the praftice generally, but gave a diſcretion to vary it if a ſpecial caſe was made for it — de Bayly v. 

Leominſter Corporation, 1 Vel. jun. 476. en | 


1175. Where a ſolicitor carries on ſuits for an » June 1949, cor. Hardw. C. 

, without the authority of the majority in E= Whitecburch and others, 

nlue of the creditors, the ſolicitor has his perſonal ,,;,, LT — PO Yo 
remedy againſt the aſſignee, but the eſtate of the Or Wn” BREA 


bankrupt is not liable to his bill for ſuch ſuits, 


118, Plaintiff had given defendant's wife a bond 5 July 1749, cor. Hardw. C. 
for money, as a reward for undue influence uſed Y v. Ox, 1 Vf. 276. 
by her over a weak old man in the diſpoſal of his 5 
property, . Bill to have this bond delivered up, 
diſmifſed, but without colts, plaintiff being particeps 
eriminis, 


119. There are ſeveral caſes of mortgages in 5 Dec. 1749, cor. Hardw, C. 
which, though very reaſonable propoſals have been Gammon v. Stone, 1 J f. 339. 
made, yet where there is no proof of an aQual 
tender, the court on a bill to forecloſe never refuſes 


120 Petition by O. to be diſcharged from a con- 22 08. 17 fo, cor. Hardw. C. - 

tempt, and out of cuſtody, for non-payment of Anon. 5 Ve]. 25. 

colts taxed, for ſcandal and impertinence againſt 

F.L., who had executed a releaſe to O., which 

releaſe, it was inſiſted, ſhould bind B. the clerk in 

court, who carried on the proſecution againſt the | 

petitioner. Per Lord Chancellor—The clerk in 6 

court has a general lien on the duty recovered b 

his diligence and expence, which extends as well 

to collateral proceedings as to a decree. But it is 

objected, that the client has releaſed it to his adver- 

lary, and that that binds his ſolicitor and clerk in 

court, who although they have originally a lien on 

what has been recovered by their expence, dili- 

gence, and coſts, yet that is not to extend ſo far as 

to prevent the client from fairly and honeſtly 

making an end with his adverſary. Lord Chan- - 

cellor thought ſo, provided any thing appeared to be 

paid. If the client had by compoſition or any rea- 

ſonable conſideration for the coſts, made an end 

with his adverſary, he ſhould not he ſaid ſuffer this 

equity to be ſet up; but if a clerk in court, hay - : 

ing this equity, ſhall be diſcharged by a mere volun- ' 
SY tary 


tary releaſe executed by bis client and his adverfary, 
he might be defeated by a colluſion. This is 
diſtinQtion ; the coſts are not paid; no 
or conſideration bot a mere voluntary releaſe ſe 
up to defeat the clerk in court, which might be 
done in any caſe if the court ſhould ſuffer this, 
Had there been any conſideration, his 8 
£ would have laid weight thereon; but no ſi 
3 appeared in evidence. As to this contempt, there. 
a I fore, and the attachment thereon, let the petitioner 


38 Co Coſts, , <4, 


be diſcharged on payment to H., it appearing that | 


F. L. had executed a releaſe. 


Mm, 2750, cor. Ward. C. 120. An order made by Baron Clarke for allow- 

7 * Clan, ing a demurrer was now reverſed, but defendant 
1 Sta. 27-19% having immediately levied 1 the coſts of allowi 
| it, it was prayed, that in drawing up the order 

reverſal, it ſhould be with coſts to be returned to 

the plaintiff. Lord Chancellor thought it reaſon- 

able that the coſts ſhould be refunded, the cafe 

being the ſame ay if the demurrer was diſallowed 

originally, The Regiſter being conſulted knew of 

no precedent, nor could any one be found, where- 

fore his lordſhip made one, by decreeing the 5 J. to 

be refunded, agreeable to the general rule of lav, 

and to the practice of all other courts, either on 

reverſal of a decree, or of a judgment on a writ of 

error. | 


S Mar 1751, cor. Hardw. C, 121, Lord Hardwicke took it for granted, though 
Dixen v. Parker, 2 V%. 223. he did not know it was ſtriftly A 
party cannot come into court and pray for 2 
decree for coſts only, where no deeree can be had 
by him upon the merits. | 


18 May 1751, in Scacc, 122. None can be made defendant, only to pray 
Tay leur V. Rechfort, 2 Ve 284. coſts againſt him. | 
Vide Coton v. Lutterel, cited in Dixon v. Parker, 2Veſ 219. 


21 June 1757, cor. Hardw, C. 123. An arbitrator will render himſelf liable to 
Chicet v. Lequemne, 2 Vc. 315. coſts by an improper declaration. 


27 May 1952, cor Hardw. C, 124. The court in this caſe ordered the coſts of 
Ex parte Thomas, Amb!. 146. à reference, reſpeQting, an infant's maintenance, 
Note; This order was m LOS th * lui 

vpon the authority of a cited caſe, upon petition and without ſuit. 
Ex parte Whitfield, but the practice was ſaid to be fit ii introduced by Sir Joſeph Jekyll. 


27 Jan. 1944, cor. Hartw, o. 125. Plaintiff who was diſinherited brought his 
Leman v. lie, f. Abr. 123. bill to have inſpection of deeds and writings, 
Vide Shakes v. Barrington, 1 P. there appearing to be no title in plaintiff, _ 
Was. 481. a 8 


caſe, that a. 
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int moved that the bill ſhould be diſmiſſed with 
colts. Per LN — — an heir at 
h brings a bill for a diſcov ere is no pretence 
tat be ſhall pa . Bil diſmiſſed without 
but wi or defendant to apply for 
—— if plaintiff ſhould moleſt him. 7e 


126. An iſſue had been directed to try the bank- 3 reb. 1753, cor. Hirdw. C. 
raptey of G., and found no bankrupt, agreeable to E parts , t Ah. 139. 
the judge's directions. G. therefore petitioned ts | 

6 the commiſſion, and that the petitioning 
creditor might pay the coſts in equity as well as at 
law, Per cur. A commiſhon of bankruptcy is a pro- 
weding at Jaw in the firſt inſtance, and if coſts are 
given there, it will follow of courſe in the proceed- 
ings befofe this court, as conſequential, The com- 
miſſion was ſuperſeded, and coſts therefore given 
to the bankrupt both at law and in equity againſt 


the petitioning creditor. 


N accrued BY proteſting bills 9 —— 10 — 17.54» cor. Hardw, C. 
commiſſion iſſues may be proved, but no non. 1 Ath. 140. 
the coſts ariſen afterwards (a). 4 ma? W Moore, 2 Bro. 


128. It was held in this caſe, that a library of 19 May 2764, cor. M. R. 
books did not paſs by a deviſe of “ ail the houſe- = = , 7 AY 
a hold furniture in teſtator's houſe at the time of CO e 
his death,” The reſiduary legatee brought a bill 
for the books,. but the court would not allow him 
- = out of the eſtate, though ſtrongly urged by 


129. If a bill be referred as ſcandalous and im- Aug. 1764, cor. Northingt e. 
pertinent, and be ſo reported, and exceptions to 8 — hs 


the report are taken and allowed, plaintiff ſhall 1 Eq, br. 126, 
have the coſts of the reference, but not in the like 
erent of a reference for irregularity, 


130. Bill retained for 12 months, with liberty 14 Dec. 1767, Dom. Proc. 
for plaintiff to bring his action at law. Plaintiff ©'&" Zb rt 
neglected to bring his action within the time WY 
limited by-the decree, and the court diſmiſſed his , 
bill with coſts. Decree affirmed. 


1341. On an aſſignment of dower by commiſ- P. 1782, cor. Thutlow, C. 
fon the dowreſs ſhall have no coſts, unl m—_ — — 
1 in litigating which the party 1 E. Ac. 126. 


Aa4 7 ; 13% A 


P. 1783, cor, Lds. Comes. 122, A motion to diſmiſs a bill without co 
Fidelle v. Evan, cannot be made, but upon conſent at the bar; but 
1 in this caſe the court gave a rule to diſmiſs aj 

Vide Knox v. Brown, 2 Bro. cauſa, there being an agreement in writing between 
Ch. Ca. 186. the parties. e, | 


M. 1784, cor- Thurlow C. 133- Plaintiff having brought a vexatious ſuit 
v. Bowles, ſet down the cauſe on bill and anſwer, and would 


Wen 2 not reply for fear of the coſts. Lord Chancellor 


Vide Newſham y. Gray, 3 Atk. would not hold himſelf bound by the rule of 40. 


288, Johaſonv, Brown, 3 Ack. 1. coſts; but diſmiſſed the bill with coſts, to be taxed 


by reaſon of the vexation. 


H. 1785, cor. Thurlow, C. 134. When the material iſſue has been found 
and 2 for the party ſetting down the clauſe for further 
Zee and auth", A directions, he ſhall have the coſts of the trial at 
1 Bro. Ch. Ca. 420. law, | 
I Eg. Abr. 12 5 

22 Feb. 1787, cor. Thurlow, C. 135. Bill of interpleader by the tenants of Lord 
2 FJ againſt ſeveral ſets of annuitants who had diſ- 
wy 1 trained on their farms. The rents were paid into 
court, and the only queſtion as to the plaintiff 
was the coſts. Decreed to the tenants their coſts 

out of the rents in court. | 


H. 2788, cor. Thurlow, o. 136. Plaintiff amends his bill ſeveral times. He 
Earl of Maſſaron v. Haden, ſhall not pay taxed coſts, but 205, only; and this 


2 Bro. Cb. Ca. 291. | is the gener al rule, 

p. 1789, cor. Thurlow, C. 137. Coſts arĩiſing from the proteſt of bills ſhall 
2 be proved under a commiſſion of bankruptcy only 

n * when incurred antecedent to the act of bankruptcy, 


(where the date of ſuch act is aſcertained,) and not 
to the iſſuing of the commiſſion. 


M. 2789, cor. Thurlow, C. 138. Where a teſtator expreſſes himſelf fo am- 
Felffe v- Eoft and abe, biguouſly as to make a ſuit in equity neceſſary, 


* the coſts ſhall be paid out of his general aſſets. 
M. 1789, cor. Thurlow, C. 139. No coſts can be given to a party claiming 
1 . ps, under a contract not meritorious, even though 
1 ef. jun. 55. — gi upon, and even though he were 4 
truſtee. 


M. 1789, cor. Thurlow, C, . 140. Where there is a bill filed againſt an admi- 
; . 2* niſtrator, and a decree guad computet, and that 
. creditors ſhall come in, if a creditor brings n 

| action, an injunction ſhall ifſue to ſtay trial as well 

as execution; but if the action be brought before 

the bill filed, and he chuſes to diſcontinue, he . 
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he allowed to prove his coſts at law in addition to | h 


his debt. | 
141. Where a tenant for life, impeachable, &c. 15 Dec. 1789, cor. Thurtow, 
blen no more timber than what was charged by Ler-, T. E. C.. . 


the bill and admitted by the anſwer, the produce 
ſtall be paid over without coſts. 


142. Where an executor keeps the money of his 14 Mar. 1790, cor. Thurlow, C. 
teftator longer in his hands than the exigencies of Littlehaler v. Gaſceyne, 
the 7 affairs require, he ſhall pay intereſt; 3 Bro. Ch. Ca. 23. 
but one executor ſhall not be anſwerable for the ; 
money come to the hands of another, unleſs they 
hare joined in receipts or done other joint acts; 
but each ſhall be liable to the whole colts, 


143- A motion was-made in a * cauſe on T. 1790, cor. Thurlow, C. 
the part of plaintiff to diſmiſs the bill againſt two _ — 2 
defendants without coſts. But Lord cellor 3 87. 


ordered it to be upon payment of coſts. 


144- An executor, who ought to have been a T. 1790, cor. Thurlow, C. 
co· plaintiff V as made a defendant; Lord Chancellor Blount v. Burrow, - 


doubted for ſome time whether he was entitled to e 
his coſts ; but at length ordered them to be paid 
to him. Id 
145, Where coſts are given ; and the fund is in T. 1790, cor. Thurlow, C. 


court, ordered that it ſhall remain till the account, -—p Ballard, 
and then the coſts to come out of the balance, if 3 N — 
any due to the party, as far as it will go. | 


146. A bill being amended after anſwer, plain- T. 1790, cor. Thurlow, C. 


1 17; is an Lerd Abingdon v. Butler and 
Gn for then it is conſidered as an — uae — 


147; Where truſtees and executors make a claim 2 July 2790, cor. Thurlow, C. 
and fail, they ſhall have their coſts if they are Raſbley v. Maſters, 
brought into court and ſubmit themſelves; but no 3 Bro. Ch. Cas 99. 
colts ſhall be given either for or againſt an heir at 
h who raiſes a point and fails. 


148. Colts were given of courſe out of the fund z.. 1790, cor. Thurlow, C. 

in this caſe, to thoſe agents, receivers, and truſtees 9 3 

— Si accounted fairly and paid money into - 22. > qi 
Butcoſts cannot be given to a college individually, V: poſt, pl. 151. S. c. 

dor as à corporation, unleſs proved to be ſo. 


149. On an information for a charity the re- N. 1790, cor. Thurlow, C. 


aut appeazing to have no title, there can — Tre 
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When an information only con- 
cerns the rights of the crown, the 
relator is ſometimes named ; but 
when it concerns thoſe whoſe ng 
retacve who in reality ſuſtains ac 


M. 1790, cor. Thurlow, C. 
Baugh v. Reed, 
3 Bro. Ch. Ca. 192. 


M. 1790, cor. Thurlow, C. 
Attorney-General at the Relation 
of the Biſhop of London v. City 
of Caſe of the Hon, 
Robert Boyle's Charity, 
3 Bro. Ci. Ca. 171. 
1 Veſ. jun. 243+ 


T. 1791, cor · Thurlow, C. 
Pitt v. Mackreth, 
3 Bro, Ck. Ca. 321. 


F. 1791 z cor, Thurlow, Co 
Detuſon v. Hardcaftle, 
1 V. 7 Jun. 369. 


M. 1791, cor. Thurlow, C. 
Bennet Col. v. Caſey, 
3 Bro, Cb. Ca. 390. 


M. 2791, cor. Thurlow, C. 
Dixon v. Parks, 1 Veſ jun. 402. 


H. 1792, cor. Lds. Comts. 
Hard:aſlle v. Cheitle 
4 Bro. Ch. Ca. 163. 


H. 1942, cor. Boller, J. abf. C. 


Mewes v Boyer, 
17% jun, 423. 


a ke | Coſts, * 98 In 
caſe coſts cannot be given out of the charity fund, 


hrs the crown takes under its is 
Aires the ſuit, pf A —. 


150. This was the common caſe of a legatte 
bringing a bill for a fegacy, and the difficulty having 
ariſen from the ambiguity of the teſtator's meaning, 
the coſts were decreed to be paid out of the fund. 


151. In an informativn on behalf of a charity, 
the court gave coſts to all the agents, recei 
and truſtees, who had acted fairly, but refuſed 
_ to a corporation which was not proved to 

ſo. e 


152. Exceptions to a Maſter's report are not to 
be taken for coſts only. The regular way is to 
ſtate the articles the party means to object to by 
way of petition, and pray leave to except. 


153. Plaintiffs in a bill of interpleader are enli- 
tled to their coſts, but there is no inſtance of coſts 
being given to a defendant. In the preſent caſe 
Lord Chancellor would have given defendants their 
coſts if he could have found a precedent. 


154. Bill for a ſpecific rmance of a con- 
ach, Defendant — L a title. The 
bill was diſmiſſed, and Lord Chancellor propoſed 
diſmiſſing it with coſts ; but it was objected that 
the coſts ought to follow the event of the ſuit, 
Sed per Lord Chancellor—The coſts are completely 
in the diſcretion of the court. | 


155. Plaintiff can in no caſe diſmiſs his bill 
without coſts ; with coſts it is of courſe; but after 
motion to diſmiſs without colts refuſed, conſent u 
neceſſary. 


155. A bill was filed for an account in this caſe, 
and one of the creditors, who had come in before 
the Maſter and proved his debt, afterwards brought 
an aCtion at law, againſt which the court 
an injunction. As defendant had not in the firſt 
inſtance applied for an injunction the court ge 
him his colts. 


157. The rule that the plaintiff in a bill of 
diſcovery ſhall pay coſts in all caſes, is too * 
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de —— — — — 
ſtance, and not where he i 

„% it by defendant's | hs render jolt 


was HH. 2792, cor. Thurlow, C. 
m ming in of the Hoo v. Dand, a 
| taining a define, IS EBGs 
iter which plaintiff ought not to have gone on. 

In a ſuit by the crown on a bond for the P. 2792, in 
erte duty, the court cannot give colts to the Rex v. Gram, x . yo, 
defendant, in whoſe favor the verdict was, although 
the farmer of the duties appeared to be the real 

inſt him. Aliter in caſes of informations 
þ the or Attorney-General at the relation 


fan indi 


160. There is no rule a_ giving coſts on a P. 2906.4 tad. | * 
nev trial being granted, although the verdict was %. 5 1471. 47. 
zzunſt the opinion of the judge. 8 | 


167. Where there are coſts in equity and at law T. 2792, In Scace. 
ve from the oppoſite parties, the court will not S#ith and ethers v. Brocklefoy, 
ſet olf the colts at law againſt thoſe in equity, if Nete; . 
the ſolicitor in equity claims his lien on the latter. been duden by the court, or had 
phinti® and defendant or his afſignees, the court would — the ne 


162. The cofts of an application being ordered 31 OR. 1792, cor. Lds. Comrs. 
to be paid on account of a deficient notice, it vas Vi v. Wilding, 
now moved that a ſum certain ſhould be given to 4 Bro. Ch. ca. 100. 
wid the expence of taxing coſts in ſuch a trifting 
_ Ordered that 20 5, ſhould be paid as the 


163. There is no inſtance of coſts on an appli- 15 Nor. 1792, cor. Ls. Comes, 
cation to put a party to his election to proceed at g 
lay or come in under a commiſhon of bankruptcy. Mun. 


164. Where an heir is brought before the court H. 12703, cor. Las. Comrs. 
u a charity cauſe, though it is determined that . v. Haberdoſbers' 


- and ancther, 
2 nh as reſulting truſt for him, he ſhall have 4 Bro. Ch. a 
165, After a report that an amendment of a bill . 1793, cor, M. k. 
8 impertinent, a motion to tax coſts may be made Maſſeote v. Halhed, 
/ 2 4 Pro. Ch. Ca. 222. 


166, Motion on behalf of defeudant, that the T. 2793, is Scacce 
alls due to him from plaintiff in E. — Cabin v. Chaytor, 1 Anftr, 279. 
. action 


T. 1793, in Scacc. 
Vs nz 


1 Ar. 273 · 


Ordo Curiæ, 6 Feb. 17 1, 
Per Loughborough, C. 
R. P. Arden, M. R. 
4 Bro. Ch. Ca. 545+ 


Ordo Curie, 7 Feb. 1794, 
Per Loughbordugh, C. 


4 Be. Cb. Ca. $45» 


- H. 1794, in Scace, 
Frazer v. Thoborn, 
2 Anftr, 380. 41 Jo 


P. 1794, in Scacc. 
Cilbert V. Colding, 2 Arſt 442+ 


2 | AP Coſts. D N Gt, 
action for ſame matters as che bill here might be 
deducted from the coſts due from him in equity. 
The ſolicitor for plaintiff claimed to haye a lien on 
the coſts in C. B. Quere, If the lien of an attorney 
is ſubject to the equity of this claim in the nature 
of a ſet-off, Rule iſcharge. be * 
167. Where a ſubmiſſion to arbitration in 1 
cauſe in this.court is made a rule . of the court of 


King's Bench, and by the award the coſts are to 
be taxed by the maſter of this court, the court 


have no juriſdiction to direct a review of the 


taxation. | 


168. The ſum of 1. for coſts, on allowing or 
over-ruling a plea or demurrer, as alſo the 30. 


_ depoſit on the re- argument being conſidered inade- 


uate. Ordered that the parties ſhall be liable to 
uch further coſts as the court ſhall award. 


169. Whereas by the practice of the court 5, 


only 1s depoſited with the regiſtrar, by the party 


who appeals from a decree or obtains a rehearing, 
and only 40. on rehearing an exception to 2 
Maſter's report to anſwer the coſts when the decree 
or former order is not altered, which is not 1 
ſufficient recompence, ſeveral rehearings being 
ſought merely for delay. It was therefore ordered, 
on zoth April 1701, that when any party appeals 
from a decree or obtains a rehearing of any cauſe 
or exception, ſuch party ſhall in future depoſit 
10 l. upon rehearing a cauſe and 5 J. on rehearing 
an exception, when the decree or former orderis 
not materially varied; beſides which ſuch party 
ſhall be liable to ſuch further taxed coſts as the 
court ſhall direct. For the due obſervance whereof 
it is now ordered, that copies of the above abſtraclei 
order be hung up in all the Chancery offices, 


170. Decree for debt and coſts. An attact- 


ment iſſued for the debt alone before the taxation 


of coſts, and another for the coſts when taxed. 
They were both held good. 


171. Bill to redeem a mortgage—Decrec, refer 
ring it to the Maſter to take the account, and to 
tax colts, &c. The Maſter finds the mortgage* 
overpaid, and reports accordingly. Per curl 
is too late to object to the mortgagee's having 1 

| ; co 
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(1. Amed or refuſed—wbo liable, &c. 


tolls, for the report is in conformity to the decree, 

112. Where the truſtees of a charity have no 
particular mode pointed out to them, but are left 
to judge for themſelves, the court will not ſaddle 
them with coſts though oppoſe the obje& of 
the relator's information, In the preſent caſe, the 
reator reaping all the benefits of the teſtator's 
bounty under the decree, was ordered to pay his 
own coſts, and thoſe of the ces alſo by whom 
he was oppoſeen. 


113 In a fuit for tithes of hothouſe plants and 
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14 July 1794, cor. M. R. 
Generol v. Boultbee, 

2 
Caſe of P 


. — 


M. 17 z in Scacc, 


other things, the defendant offered to pay into court Ve v. Mile, 3 fir. 638. 


the value of ſome of the tithes demanded, but re- 
liſted the tithes of the plants. Per cur. He m 
pay all the coſts incurred. 7» 4 


174 In an information for a charity, where 
there are any directions to be given, relator 
tall not pay coſts. 5 

175- The plaintiff filed a bill in Chancery, and 
dſmifſed it after anſwer ; he then filed another 
bill in the Exchequer for the ſame matters; the 
court ſtopped his proceeding till the coſts in Chan- 
cery were paid. 


dre. 2. Where Coſts are allowed as 
between Party and Party, and where 
as between Solicitor and Client; and 
herein of Coſts for Part of a Suit only. 


„THE ſecond mortgagee brings a bill to re- 

deem the firſt mortgagee, who had been put 
to great charge in — the mortgagor. Per 
4. — The coſts which the firſt mortgagee has been 
put to ſhall not be taxed, as in the caſe of an ad- 
rerfary ſuit, but he ſhall be allowed all his coſts 
ad charges, as is done where a ſolicitor lays out 
money for his client, and the profits of the mort- 
pged premiſes ſhall be applied to pay off thoſe 
wlts, before they go to ſink the principal. 


2. A mortgagee had ſuſtained great charges to 
lend a ſuit at law brought againſt him by the 
er of the mortgagor, who in vain endeayoured 


M. 1796, in Scacc. 


Baldwyn v. Moyo, 3 Ar. 355. 


M. 1690, Cane. 
Lomax v. Hide, 2 Vern. 185. 
1 Eg. Abr. 126. pl, 9. 


H. 1705, cor. Cowper, C. 8. 
Ramſden v. Langley, 
2 Fern. 536. 


to 
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to defeat the mortgage by am entail; Upon 4a 

afterwards brought the heir to redeem, the 

| mortgagee wag allowed his foll coſts mpende 
Yap hat ſuit, and not tied down to the colts taxed, zu 
he was alſo allowed is coſts in taking out adi 

creditor. 


viſtration to the mortgagor or principal crec 
þ 4 1792, cor. Thurlow, C. _ . This canſe bei | : | relations, the coſt 
r. Thackwell, of Al parties were al out of the eſtate, u bo 
1 jun. 47 5+ tween attorney and client. * n 


H. 1794, cor. Loughb. C. 4. A tenant having filed a bill of int 
; v. Angeve, againſt his landlord under circumſtances of fraud 
49: 7% 3% and coltuſion, the fame was difmiſled with colts w 
| the landlord, as between attorney and chent, 


Sec. 3. Where Coſts are awarded ay 1 
Puniſhment in Caſes of Fraud, Vers 


tion, Neglect, ar Mifbehaviour. 
Anon. 1 Ch, Ca. 71. 1. A Solicitor proſecuted a ſuit in the name of 2 
1 £g. Ar. 123. Pl. a. * ſtranger, v nat being to be found, the M. N. 


declared,” that if there were one precedent in the 
caſe he would make another, and order the ſolicitor 
to pay coſts, price | 


H. 1690, cor. Lds. Comrs. 2. The court will give coſts to be aſcertained 
Dyer v. Tymewvell, by the party's own oath, where groſs fraud ap- 


2 Vern, 123. 


1 Eg. Abr. 126. Pl. 1o0. Pears. 


H. 1690, Cane. 3. The court in this caſe ſet aſide a policy fora 
—— yt 3 a. life inſurance for fraud, and decreed the party to 
8 pay coſts. The premium of inſurance was orderei 

to go in part of the coſts. 


22 Mar. 1700, Dom. Prec, 4. Executors guilty of a breach of truſt or fraud 


land and another v. Cope & al. 
** 3 * ſhall pay coſts. 


M. 2700, cor. C. 8. 5. The court in this cafe decreed a marriapt 
-; —oy — brocage bond to be delivered up, and if not done 
- tated on ſervice of the order, defendant to pay coſts. 


23Feb, 1701, Dom. Proc. 6. Executor's anſwer in equity being falſified, h 
C P.C 17;, ſhall pay coſts, 


21 Jan, 1702, Dom, Proc, 7. The truſtees of a charity miſmanage the 
Haberdoſpers' Company v. er. fund, and neglect the objects of it. Held, tht 


I pag + they ſhould make good the deficiency out of then 
2 Eq. Ar. 237. c. 2. own eſtate, and pay the coſts of the ſuit. 
8, An 
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8. An appeal in order to avoid the payment of Dec. 2702, 
—_— decreed in the original caufe, ſhalt * & Ve. Bere, 
te diſmiſſe | with coſts. | F. C. 241. 


A 0 m iniſteator ſuggeſt ing » debt due to. vn | Dow. Proe, = 
Wb, and elgiming 10 retain for it, and * <= 


1 prove it, is liable to caſts. wa A 
10. Where. ag executor makes an unfair ap- 17 Dec. 705, cor. Dom. Proe. 
10 which, by his qnſwer, he ſwears-to ' Beppard ans another. Sei 


5 ch is afterwards falkfed in ſeveral F. T Þ.C 11, 
inſtances, upon his own examination on interro- 


Retoties, he ſhall pay the coſts of the ſuii. 


| 11. The plaintiff in this caſe took an annuity of P. 1768, cor. Comper, @ 
2h. under a ſettlement made on him by A, which . Goddard, 
a4 2 bela «he court to be in lieu of two annuitiee 
| of 104, each, givep him under two wills; but be- | 
er age the plaintiff had filed his bill. for all the an- 

mies, the court decreed him to pay coſts, as in 

his conſcience he knew that 4. intended the annuity 

: of 2 Wi of 294 ſhould be received by him in ſatisfaction 
I. K of the deviſed annuities, DM 


icitor 12. It is the conſtant courſe of the court where 16 Feb. D 
a mutual account , is decreed, to reſerve coſts till Ka, 5 Bailey, 

after the report, that the court may have it in their HED = 2 5. 
ained I power to puniſh the wrong · doer. bk: 


13. Where a creditor by judgment recovered, is «5 April 1709, Dom. Proc. 
afterwards found guilty of fraud reſpecting the % v. Pym & Us. Admini. 
' for 1 BH whole of his demand, he ſhall pay coſts both at Jrai, 3 Bre. Þ. C. 261. 
k and in equity. 


14. A co ration being truſtees for a charity, | 10 June 1713, Dom. Proe. 
ind in poſſeſſion of the charity eſtate, and ſuppreff- —_— of Heriford v. Pocr of 


mg or concealing any evidence relating to the 99s 1:9. G 299. 
charity, are liable to the coſts of the ſuit. 

rriage Is. An appeal brought on grounds known to the 19 June 1713, Dom. Proc. 

t done a himſelf to be frivolous and falſe, was S#** v. Cc, Callas F. C. 437. 

ts. with exemplary coſts, viz. 40 /. > 

ed, he 16. Mortgagee ſhall not onerate his pledge with H. 1717, cor. Cowper, . 
colts which he occaſioned by an unjuſt defence. Macatta v Murgatroyd, 


1 P. Vm. 395+ 2 Eq. Abr, 612. pl. 2. 


e the f l 
„ that 17. Coſts in this caſe were awarded againſt a 23 Feb. 1717, Dom. Proe. 
' thet truſtee, who availing himſelf of the want of a 1 


formal declaration of truſt, refuſed to account or , . Ale 497. 26. (n.) 


4. ; aſſign 2 Eq. Ar. 745 pl. 


- 


B. aſſign 2 (whi held in on 
a mangy adjunct by dee r 


T. 1717, cor. Cowper, CO. 18, Coſts are not always to follow the eveat of 
Array. Generel. Brower? Con- the ſuit, as in this caſe, where though money wy 


F. Wm, 376. found due to the defendants balance, yet it 
2 — ia being conſiderably leſs than * they — by 
Ch. 254+ their anſwer, and there appearing an intention on 
| | their part to overcharge a charity for which they 
b yw ordered they ſhould pay their own 

colts. . Ka at. 


M. 1719, cor. Parker, C. 19. The court will order an attorney or folic 


v. Pratt, 1 P. Wms. 593. 1 
4 —— — 21 guilty of groſs neglect to pay coſts. 


T. 1722, cor. Macclesfield, C. 20. 4. by a forged letter of attorney transferred 


Hildyerd v. Sexth-Se pay South-Sea ſtock of B. to J. S., who afterwards te- 
and . li. Geived the next dividend. Lord Chancellor hel 


this transfer voĩd, and decreed that the company 
take the ſtock from the defendant the transferree, 
and reſtore it to B. the plaintiff, the original pro- 
prietor ; and that J. S. pay back the dividend to 
PRs and pay both company and plaintiff their 
co 


17247 cor. Parker, C. 21. A. brought a very frivolous ſuit againſt N. 
Nutt v. Burrel, executrix for a legacy which the teſtator had di- 

2 Eg. Ar. 366. fl. . rected ſhould be forfeited in caſe A. gave his exe- 
cutrix any trouble. Lord Chancellor would not 

, declare the legacy forfeited, but ſaid, if A. did not 

- ay executrix her coſts, he would diſmiſs the 


T. 1725, cor. King, C. 22. The clerk to a commiſſion of bankruptcy, in 
Mozene and ethers, Creditors of the preſence of the perſon at whoſe inſtance he 
—_— iſſued out the commiſſion, no other perſon being 
2 Eg. Abr. 103. Pl. 1. — 8 
Sel. Ca. in Ch. c. 45. by, took away a ſcrutore opened it, in which were 
| all the paper: of the bankrupt, and made a pretended 
ſale by an appraiſer. On petition he was ordered # 
be examined on interrogatories, as to the real valu if 
the goods, and to pay the value, and all cofts —_— 
by this irregularity ; and all the goods not diſpoſed 
of to be delivered over; and to be removed from 
the clerkſhip. 
T. 1725, cor. 23. Governors of a charity, though not guilt) 


i , E. 
v. I 2 , : : q 
me 2 A ＋ 9 « I yet if extremely negligent, to pi] 


Two 


% Mere awarded as a Puniſhment. 


Two inſufficient anſwers to the original, and one 
inſaldcient anſwer to the amended bill. Defend- 


ant ordeted to pay 9/. coſts. 


24. If an anſwer be reported ſcandalous or im- 
pertinent, the coſts by the rule of the coutt are to 
e upon the counſel, 


25- A. contracted with B. to ſell him a houſe in 
Mi , which was ſettled by his marriage arti- 
cles, but not performing his contract, and availing 
himſelf of the want of regiſtry of ſuch articles, the 
court decreed him to pay all coſts for the fraud in 


concealing the deed. . 


* the truſt eſtate, JO In 00s 
pany 27. The commiſſioners under a commiſſion of pe. 2739; cor. Hardw, C. 
erret, Wl bankrupt in this caſe were removed (under the ſtat. Ex parte FF 
| pro- eg G. 2. c. 30. / 42.) for taking more than 20 5. — —4 — 4 1 
nd to Wl »picce at each meeting, and for expending large EEE 
their WW ſams out of the bankrupt's eſtate in eating and 
finking. Decreed, that they ſnould pay the coſts 

„(ue preſent petition, together with the coſts of 
| Ds Bi the renewed commiſſion to be taxed by the 
d . Maſter, | 
exe- 
d not 28. In all caſes where an advantage is taken of 9 Feb. 1740, cor. Hardw, C. 
d not Wi the diſtreſſes and improvident bargains of young 5 1 vote Je. ag 
$ the Wſ heirs, the court will extend their relief, and make 4. 133+ Barnard, 337. 

the offender pay the coſts, as well for the ſake of 

. Whpablic juſtice as to prevent the ruin of private 
To lamilies. 
ce he 
being WY 29. If a truſtee merely to have a point deter- July 1740, cor. Hardw, C. 
were WW nined relative to his private intereſt, brings a ce/fuy 8 | 
tended BW ee truft before the court, he ſhall pay the whole of —— 
” „ de coſts of the ſuit for ſuch vexatious behaviour. 
fored , 30. The defendant having been guilty of a groſs 4 July 1749, cor. Hardw. C. 
poſed (ſud, was decreed to refund the principal money he ban v. Broughton, et ce, 
from ated plaintiff of, with intereſt, from the time of 43 


- and all coſts of both original and croſs 
4 | 


In notorious frauds, the court anciently made a 
leſendant pay exemplary coſts, but this is now diſ- 
ang the difficulty of carrying it into exe- 
U 


Vox. II. 


— 


Bb 31. Where 


C— 369 


M. 1725, in Scace. 
Harman v. Inn 


H. 2726, cor. 


Bund. 203. 


2 Eq. Abr. 240. fl. 21, 


M. 12727, cor. K C. 
— — 


1 Z. 


» 357+ 6. 11. 


26. A truſtee miſbehaving himſelf, was ordered M. 17 344 cor. Talbot, C. 
to pay coſts out of his own pocket, and not out of LY & Ur. v. Spillat & als 


16 Joly +740, tor. Hardw. C, 31. Where a plaintiff is abſurd « to refuſe 
Bet s v. Grubb, 2 Atk.47- a fair offer of accommodation, and obſtinately per. 
ſiſts in his ſuit, it is an aggravation, and his bil 

will be diſmiſſed with coſts. 


17 Nov. 1740, err. Puker,J. 32. Notwithſtanding a teſtator directed that hi 
1 — — 4k, 126, Executors, for any expences they ſhould be put to, 
Hide v.-Hoyweed, 2. Atke 16. ſhould be allowed their coſts out of his eſtate (a), yet 
Ale bett cel ag, if given as in this caſe there was a plain fraud in the tur- 


had been no proviſion in the cutors, the court decreed colts againſt them(s). 
will. Jide: Humphrey v. Moore, 2 Atk. 108. 
(5) Vide Wilkins v. Hunt, 2 Atk. 151. | 


18 April 1747, cor. Hard. C. 33. Where a multiplicity of aQtions have ben 


ann 1 1 —_ 


Lady | +1 Hg —_— brought, and the cuſtom _ have been ttiet ( 
t. 107, Herr. 436. in one, it is ſuch a vexation, that the plaintiff ſhall 
have the coſts both in law and equity. { 


37 Mar. 1742, cor. Hardw.C, 34. If a whole petition is recited in an aflidayit of 


Ex parte Smith, 1 Atk. 139+ ſeryice, in order to ſwell the expence, the coun c 
| | will make the attorney who drew it pay the coſt r 
out of his own pocket. k 
2 July 2742, cor. Hardw, C. 35 E. making . believe, that the grant of 4 
Thornhill v. Evans ſtewardſhip of a manor was ſo drawn that he might 2 
2 Ark. 330. 9 . 331. revoke it at pleaſure, whilſt E. had taken it to hn 
ſelf and his heirs, the court held that E. having d 
abuſed the truſt repoſed in him, and manifeſtly in- t 
tending to get the eſtate into his own hands, the 0 
grant of the ſtewardſhip muſt be given up, and f d 
mult have his full coſts of ſuit. - 
P. 1746, cor. Forteſcue, M. R. If a defendant diſclaims generally, and the 8 
Williams v. Longfellow, plaintiff replies to her anſwer, and ſerves her with p 
* a ſulpœna to rejoin, ſhe is entitled to have cols 
againſt him for the vexation. N 
9 Aug. 1744, cor. Hardw. . 37. Where aſſidavits were taken before a perſon 2 
In re Hegan, 4 He,, who was a ſolicitor in the cauſe, they were not per * 
3 mitted to be read, but the petition was diſmiſſes, by 
and the coſts directed to be paid by the ſolicitor who 
took the affidavits, 
1 July 1755, cor. Hardw. CO. 38. Incaſe of a reference for ſcandal in the ee 4 
* ©, ke} 1 + $6 1 ſendant's anſwer, the Maſter uſually taxes ve! of 
Bill, f. 18. pl. io. large coſts; and if it be very ſcandalous the Mil * 
| ter may tax 100 J. or more for coſts. 80 in a bil cu 
reported impertinent very great coſts are con is 
; monly taxed. ju 
Feb. 1770, Dom. Proc, 39. Upon a ſubmiſſion of all matters in dif 7 
Cr:fton Bart. v. Cnrer, til 


- . , ans 
6 Bre. P. C. 40g, ence an award of mutual releaſes was made, 


0 4 Where awarded as a Puniſhment,  C—o 


that certain ſecurities ſhould be delivered up. No 
notice was taken of two bonds. It mall be pre- 
ſumed theſe bonds were under conſideration by the 
arbitrators; and if they are afterwards put in ſuit, 


the plaintiff ſhall pay coſts. 


40. An huſband by fraud made his wiſe tranfer 28 Feb. 1780, cor. Buller, . 
her ſtock to him, which he had agreed to ſettle to ab, G. 
the marriage uſes. Decreed that he transfer the Ne 


ſock to truſtees, and pay the coſts for exampleꝰs 


lake. 
41. Notwithſtanding the common courſe of the RI. 1784, cor. Thurlow, C. 
court is to give only 40 5. coſts upon diſmiſſion of —MHunſe! v. Bowles, 
a ſuit heard on bill and anſwer, yet if the party be _ _— 403+ 
vexatious full coſts will be given. Vide Newſham v. Gray, a Atk... 
288, Johaſonv. Brown, 3 Atk. 1. 
42. An executor having put the teſtator's next H. 2787, cor. Thurlow, C. 
of kin, for whom he was truſtee, to prove their * Tig 


relationſhip, ſhall pay the coſts of eſtabliſhing the 1. Abr. * 


43. Bill by an heir at law againſt a deviſee for H. 1791, cor. Thurlow, C. 


an account of rents and profits z on an iſſue devi- Seal v. Brownton, 
ſavit vel non directed, a verdict was found for the n 
deſendant. And on the cauſe coming on for fur- 
ther directions, and the heir not appearing, the 
only queſtion was as to coſts. Lord Chancellor 
diſmifſed the plaintiff's bill with coſts; the rule 
being, that where an heir is made defendant he 
ſhall have his coſts 3 but where he is plaintiff, and 
files a vexatious bill to haraſs the deviſe, he ſhall 
pay coſts, | 

44. Where a bill was unneceſſarily filed by an 3 Mar. 1791, cor. Thurlow, C. 
heir at law, the coſts of the real eſtate were given Leacreft v. Maynard, 
out of the real eſtate, and the co/ts of the perſonal — — S_—_ 
out of the perſonal eſtate ; ſo that the heir at law 17. jun. 440. 


by that means paid his own coſts, 


45. If a party has unconſcientiouſly obtained a p. 17c2, in Scacc, 
judgment at law, and is afterwards brought into L <{/orance Company v. 
equity to make a diſcovery, he muſt pay the coſts — 
of both proceedings: whereas if the diſcovery 
was obtained before the expences at law were in- 
curred, he will get his coſts in equity; but there _ 
1s reaſon in the difference, for after obtaining a 
judgment againſt conſcience a party goes into 
equity as a criminal, and is puniſhed in coſts; but 
till he has made uſe of unconſcientious advantages 

A 3 it 


| it cannot be preſumed that he means to do th. 
The plaintiff in this caſe having had the advantage 
of the diſcovery ſought, muſt pay for it. 


21 Dez. 1796 cor. Ls, Comes, 4G; A. bankrupt, like a pauper, loſes bi «ry 


Ex parte Shaw, 2 Vel. jun. 40. lege by miſconduct; therefore where, after two 
2 — 1 Bromley, 3 Veſ. peiiou diſmiſſed, he preſents a third for the 
5 1 1 ame purpoſe, it will be diſmiſſed with coſts, and 
2 if not able to pay them, he muſt be committed; 
but the court will not make an order to reſtrain 

him from preſenting any more. 


3 July 279% * Loughb. 0. 47. Where a wife, who had eloped from her 
een, 


5 huſband and lived in adultery, inſtituted a ground 
. leſs ſuit againſt him in equity, and alſo in the 
eccleſiaſtical court, decreed he ſhould have his 

oye . out of the accumulation of her ſeparate 

eltate. * 


2 Aug» 2794, cor. Lougbb. O. 48. An arbitrator combining ſhall pay colts. 


Lord Lonſdale v. Littledale, 2 Veſ 451. 3 
Vide Chicot v. Lequeſne, 2 Veſ. 315. and Ward v. Periam, there cited. 


17 Feb. 1796, cor. M. R. 49. Coſts allowed perſonally againſt an uncer- 


r 


jun. 40. 


15 Mar. 1796, cor. Loughb.C. $0. The demurrer in this caſe being put in for 
France v. Fianco, 3) un. 75. delay, and to cover a breach of truſt, was over. 
ruled with coſts. The cauſe of demurrer was, for 


that cęſtuy que truſts were not parties. 


SEC. 4. Of the Taxation of a Solicitor's 
, Bill of Coſts, 


28 April 1726, Cane. 1. A Sum in groſs ſhall never be added to: 


_ v. Stanley, 
2 Eg. 241. pl. 25. 
6 Vin. Abr. 267. fl. 11. oſſicer. 


T. 1730, cor. King, C. 2. An order of taxation was obtaĩned in this caſe, 
n.. empowering the Maſter to examine the ſolicitor on 
perſonal interrogatories as to his receipts only, but 
an order may be obtained on proper affidavits for 
— Maſter to examine him as to his diſburſements 

0. 


bill of coſts after it is taxed by a proper 


4 May 1742, cor. Hande. o. . A ſolicitor having taken a judgment of his 
Draper!” Compary v. Davitz client for 400 J. whilſt the cauſe was depending 
 _ and alſo ſeveral extraordinary charges appearing in 

his bill, Lord Hardwicke, thoug adjuſted " 
allowe 


2 Ath, 295. 


S 4 88938 


Sama 38 ˙ 83.98 


% Taxation of Solicitors Bill. C0 373 ; 
allowed 17 years ago, referred the bill to be taxed, Fg | 
and ordered the judgment and other ſecurities to | 
be delivered up (a). | . Walmſley , Booth, 

- 2 Atk. 25. 27. 29. 1 Veſ. 380. 
1 vel. ry8. Oldham v. Hand, 2 Veſ. 259- 549. Saunderſon v. Glaſs, 2 Atk. 298. (n.) 1. OC- 


riri· | mond v. Fitzroy, 3 P. Wms. 131. and notes, 

* 4. Where any part of a ſolicitor's bill relates to x7 Mar. 1791, cor. M. R. 

— buſineſs done in this court, the 20e bill may be os 2 

wy taxed, although part of the bill be for convey- $ 33 

* ancing, levying fines, c. and although part of 
the buſineſs concern other perſons jointly with the 

| party applying for taxation, | 

— 5, Several bills of coſts were delivered in, ſet- P. 1793, in Scace. 

the led, and paid, in the courſe of a long cauſe, and Per v. Dunbar, 1. Ar. 186. 

his a receipt in full given. . At the end of the cauſe, 

rate the client moved to refer them all for taxation. 

| The order was diſcharged. 

* 6. An attorney cannot take a bond of his client T. 2793, cor. Lough. C. 
for unliquidated coſts. Notwithſtanding ſuch bond Numa & at: v. Payne, 
and a mortgage had been given in this caſe the . _ 2 
bills were ordered to be taxed, and upon payment 3 this cel mec, 

Cer the defendant to reconvey, and the bond declared > Solicitor and Client. 

* i e . 

7. A ſolicitor delivered in a bill of coſts, includin T. 1793, in Scace. 

for an item of gol. which, though fairly due, could de v. Stone, 1 Anftr. 260; 

. not be allowed on taxation. He delivered a ſecond 

for without that item. On referring the latter for 


taxation, leſs than a fixth was taken off. The 
court would not give coſts on either ſide ; for the 
Yrs delivery of a ſecond bill ſo different from the firſt 

was a ſufficient ground of ſuſpicion for the client 


to apply for a taxation, 


0 2 3, On taxation of a ſolicitor's bill of coſts, the M. 1794, in Scxec. | 
pet court cannot make the attorney pay the caſts of the . Yea, 2 Ar. 493 · 
taxation, unleſs one · ſixth is taken off; for it is only 
in ſuch caſe that the ſtatute gives the court a diſ- . 
ale, cretionary power. 
1 Where a ſolicitor has been ſeven years without 
but getting his bills taxed, after an order ſo to do, and 


for they are loſt in the mean time in the Maſter's 
ents office, the court will not allow them to go again 
to the Maſter, 1 


his =. * 

: 9. Where a ſolicitor has been. guilty of great T. 1 

gs delay in bringing in his bills, the court will not CC, 2 Ahe. 539. 
3s dire him the — of taxation, although leſs than | 

p one-fixth is taken off. 

* B b 3 


H. 1718, in Scacc, | 
Fer v. Dut, of Munſter, 
Bunb. 35. 


M. 1726, cor. King, C. 
Gibſon V. Scudamore, M.ſ. To 


H. 1727, Canc. 
Cod win v. Archer, 
2 P. Vn. 452 
1 Eg. Abr. 


o. pl 4. 
Vide — +. v. . 2 Veſ. 24. Gage v. Lady Suafford, 2 Veſ. 557. Anon Mod. 175. 


P. 1729, cor. King, C. 
Aan. Me. 17 5. 


N. 1729, in Scace. 
Fenwick v. Forteſcue, 
Bunb. 272. 


M. 1721, in Scacc, 
Lady Latuley alias Halfen v. 
Hupen, Bunb. 310. 


10 Mar, 1733, Dom Prec. 
Ducefs if Homilron v. Monby Al- 
nin rater, 4 Bro. P. C. 152. 


27 OR. 1741, cor. Hardw. C. 
Ordo Curie, 
2 Aiks 139. (u.) 
See chis order at large, ante, 
tit. Bill, ſ. 7. pl. 26. and a note 


Colts, + ” 


Sec. 5. In what Caſes and in what 

Manner Security ſhall. be given for 
Coſts. - 

I, HERE an alien plaintiff is to give ſecurity 


for colts, a depoſit in money will not be 
permitted to be made inſtead thereof, 


2. If the plaintiff reſides in another kingdom, 


the defendant may compel him to give ſecurity to . 


pay coſts. 


3. Where an ambaſſador's ſervant brings a bill, 
he muſt give ſecurity to anſwer, coſts, as being a 
perſon privileged by ſtatute 7 Ann. 


4. Where the plaintiff is in the ſervice of a 
foreign envoy, he muſt give ſecurity to pay coſts, 


5. One protected by the Heſſian envoy brought 
his bill to ſtay defendant's proceeding in ejeQ- 
ment, the court denied a motion that he ſhould 
give ſecurity for coſts; for plaintiff was ſorced 
into court, 


6. A feme covert was permitted to change her 


prochein amy after a conſiderable progreſs in the 
cauſe, the new one entering into a recognizance to 
anſwer the coſts and abide the order on hearing. 


7. Upon application to re-hear a cauſe, an order 
was made that the petitioner ſhould be at liberty 


to re- hear, on payment of all the coſts incurred fince 


the decree within a week after ſervice of a taxed 
bill of coſts. But on an appeal from this order, 
it was declared, that there was not a ſufficient 
ground for the court's impoſing theſe terms on the 
petitioner, but that it would have been ſufficient if 
the court had required him to give ſecurity for or 
ſubmit to pay the coſts in caſe the decree ſhould 
not be materially varied upon the re- hearing. 


8. Ordered, that no bill in nature of a bill of 
review ſhall be filed without leave of the court, and 
a depoſit of 50 J. as a pledge to anſwer colts and 
damages. 


of Lord Hardwicke's icaſon for making it. 


9. Security 


ls, Where Security directed. Co 375 


Security for coſts by plaintiff beyond ſea, 19 08. 1750, cor. Hardw. C. 
heal be applied for before praying time to anſwer, Mcliorucehy v. Melioruceby, 


bat if it appears on the face of the bill, or is in defend- Ns 
for ant's knowledge, that plaintiff is reſident abroad; 
otherwiſe it is waived : but if defendant is a — 
to the plaintiff's reſidence abroad, he may apply for 
rity ſecurity in any ſtage of the cauſe, | 
t be 


10. Where the party lives abroad, 40/. to an- 27 July 754, cor, Hardw. C. 
{yer coſts of ſuit is the old rule, which though now - ©*x* * Sraffo d, 
low is not increaſed by the court, unleſs on terms. 4 1 537 

N. B. The terms agreed upon in this caſe were, 

that plaintiff ſhould find ſecurity to anſwer 300 /. 


11, Plaintiff was permitted in this caſe to diſ- p. 1987, a Thurlow, C. 


il 
ga „i bis oven bill without coſts, unleſs the deſend- Fe v. Brown, 


ant who had deſtroyed the ſubject of the ſuit, and 
abſconded, ſhould find ſecurity for payment of 
colts, 


I Eg. Abr. 126. 


12. An application that the plaintiff (living in P. 2789, cor. Thurlow, C. 
lreland) ſhall give ſecurity for coſts, mult be before : N — | 


pht anſwer, | 

Q- 

ald 13. Bill by the prochein amy of a feme covert M. 1791, cor. Thurlow, C. 
ed againſt her huſband. It was moved on the part of ba _ » —_ 


defendant, that all proceedings might be ſtayed un- ze; Lord Chancellor relied. 


til the prachein amy ſhould find ſecurity for coſts, on an addivional circumſtance in 
or another prochein amy be named, on an affidavit 2" — 


er 
he of the bad circumſtances of the prochein amy. But fendant had aofwered, which 
to Lord Chancellor refuſed to make any order, con- might be conſidered as n waiver 

idering that the court could not inquire into the 3 — — 


reſponſibility of a prochein amy more than of — the prochein amy were not diſco · 


er common plaintiff, An infant or feme covert muſt vered till after anſwer. 

7 ſue by prochein amy that there may be a perſon 

* ſuuablt for the colts, but the court muſt content it- 

ed ſelf with making ſome perſon ameſnable, withcut 

8 going into an inquiry as to his ability. 

ie 14. To entitle a defendant to ſecurity for colts, M. :791, cor. Thurlow, C. 
if it is not ſufficient that plaintiff appears by the bill gry op — 

or to de out of the juriſdiction; he mult appear to be N 

d reſident abroad; then it is of courſe. 


15. A plaintiff in equity becoming bankrupt H. 1794, in Scaccs 
lnce the filing of the bill, will not be compelled 3 


to give ſecurity for coſts. in practice to ſupport this motion. 


16. A tenant having filed a bill of interpleader H. 1794, cor. Loughb. C. 


g unſt his landlord under circumſtances of fraud D * Angeve, 
Bb4 * 2 V. jun. 304+ 


bw 


and colluſion, the ſame was diſmiſſed with fall coli 
to be paid by the plaintiff and his ſolicitor, and the 
latter was ordered to ſhew cauſe why he ſhould not 


be ſtruck off the roll. | | 
P. 2795, in Scacc. 17. Plaintiff being an uncertificated 
Jane: v. 2 fre 55a. and not reſiding where he is deſcribed by the dil 


to reſide, will be compelled by the court to gire a 
note of his reſidence, or ſecurity for coſts. 


Zw Sexe 18. Motion that the plaintiff (in equity) oi 


v. Coletburſt, give ſecurity for coſts, on affidavit that he wa 


2 —— 1 about to leave the kingdom, refuſed. 


with the Perſon, and in what Caſes 
there may be Revivor for Coſts only. 


T. 2510, in Scace, 1. [JPON a bill of revivor for the duty as well 2; 


W the coſts, an executor defendant ſhall pay 

H. 3. Coſts; aliter, when the revivor is only for colts 

Degen v. Uruer, Bunk. 160, Which had not been aſcertained in the lifetime of 
3 the teſtator. 

T. 1725, cor. King, C. 2. A bill was diſmiſſed with , the perſon 


* v. Cbriß ma, who was entitled to coſts dicd before they were 
» Cas in Cb. 21. % 
2 Eq. Ar. +38. fl. 16 taxed, There is no remedy. 


d vide Blower v. Morrets, 3 Atk. 772. Kemp v. Mackrell, 3 Atk. $12. 2 Vel. 580. 


22 cor. King, C. 3. A bill was diſmiſſed with coſts, and the per- 
. —— 1 ſon who was entitled to them died before they were 
& vide Kemp v. Mackrell, taxed. - There is no relief to be had in this 
J Atk. $12. 2 Veſ. 5#0. where caſe. l 
the plaintiff died before the coſts 
were taxed, yet, on the circumſtances of the caſe, defendant was allowed to revive for coite. 


M. 1731, cor. King, C. 4. Where the ſuitor has paid the regiſter his 

[ang Shes. fees, and the regiſter neglects to enter the ſuitor's 

2 Eg. Abe. 241. fl. 8. attachments, by which means his proceſs becomes 

e 3 10 Fo paid out irregular, the ſuitor is to pay coſts to the other 
— Hall —— che fide, but ſhall recover them from the officer. 


death of the party entitied to them. b 


Vide Blower v. Mor ets, zAtk, Aud though the officer in ſuch caſe dies, his 
To — Fs * executors will be ordered to pay them out of his 
579. x aſſets, it being matter of contract, and therefore not 


dying with the perſon, 
5.A 


Sec. 6. Where the Claim for Coſts dies 


BS wa 


re 
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— 
* 
— 


Fei FE 


EFESEESPFFESESE SIEF F SRS FI. 8. F 


55 


(6, Revi vor for Cefts only. . 377 | 


oy mp thong yu cu yy wag Fas M. 1723, in Scace. 
ifiſled for want of proſecution; if either of them Merten v. „Bust. 332. 
lie before the colts are taxed, the coſts are loſt. | 


6. Bill was diſmiſſed with cofts, which were taxed; H. 1715, cor. Talbot, C. 
2 bill of revivor was brought ingly for 1 cofts, Mus v. Pitt, 
e 


T 5 ew 


& but on demurrer it was held that would not 2 Eg. 2 . 3. 
— le. II arguing the demurrer it was 


| infiſted, that though the nt 
1 be that r —.— Ara ape R— 
taken to mean where they are not taxed and liquidated to a fum certain, for then it becomes a duty ; and 
uld though the dill be diſmiſſed, It is not fo much out of the court, bur the in conſequence of ſuch 
if al is liable to the proceſs of the court by ſubpœna, attachment, &c, ut per Lord Chancellor 
Was u rab, that in account, where both parties are acteri, they cannot revive : and ſaid, he knew 
of no inſtance of in ſuch a caſe as this ;— that it tn. very odd, but the rules of the court muſt be 


ent. | 


; 7, There was a decree in this caſe againſt an exe- 2g July 1752, cor. Hardw. C. 
ies cutor with coſts out of the aſſets. e executor 902 v. Peek, 2 Veſ. 46 5. 
ſes paid the ſum decreed, but not the coſts. Plaintiff 
] then died, and a bill was brought to revive for 
J. coſts, Objected, that a bill to revive for coſts 
only was improper; and that payment out of aſſets 
was only incident to the colts in reſpect to the ſum 
Po decreed. Lord Chancellor thought the rule, not 
* to revive for coſts only, a hard rule, the coſts bein 
frequently more than the debt. The preſent ca 
was out of the rule, for the decree was not in per- 
fon ſmam but executory, and to be paid out of aſſets; 
* 2nd if the executor had died, plaintiff might have 
revived againſt the repreſentatives of the teſtator, 
and followed the aſſets ubicungue. | 


8. Plaintiff's bill was diſmiſſed with coſts to be july 27857 cor. Hard. C. 
taxed; they were taxed, and the proper proceſs White v. Hayward, 
iſued, upon which plaintiff for non-payment was 6— 
committed to the Fleet. Defendant died; there 
was no revivor, and plaintiff moved to be diſ- 
charged, no perſon being in exiſtence to ſuſtain the 
execution, or who had a right to detain him there; 
the cauſe was not revived from an apprehenſion 
1 wn be no revivor for _ ys. Jon = v.Pridencs , Clark 

eld clearly there might for * 1 

bt doubted if plaintiff could ee . 
ware vult as to the practice at common law; 
which his lordſhip having made himſelf ac- 
E decreed that unleſs the repreſentatives of 
deceaſed defendant revived within a.reaſonable 


le, plaintiff muſt be diſcharged. 
9. Coſts were decreed to all parties out of a real 1 April 2754, cor. Hardw, C. 


late ; one of them who was entitled to _— FM "pkg 


378 C— | Cos. (6, 
cofts died before they were taxed, non nuriuntur 
| cum perſond, for the decree made a lien on the real 

(a) Vide White v. Hayward, eſtate, and the heir is entitled (a). ; 


2 Veſ. 461. Kemp v. Mackrell, 
3 Atk. 812. 2 Veſ. $79» Hall v. Smith, 1 Bro, Ch. Ca. 438. 


If any thing had remained to have been done 
and not decreed, the repreſentative of the deceaſed 


party by reviving would have been entitled to the 
coſts, even if they had not been directed to ſtand 


(5) The general rule that there a charge on the real eſtate (6). 
can be no revivor by an executor : 
or adminiſtrator for coſts, when coſts have not been taxed, is upon this principle, that coſts being look:4 
upon as a wrong moritur cum perſona. All theſe caſes have been determined where coſts are decreed * 
perſonally. Otherwiſe where decreed out of real eſtate. 


= . 


A decree for a ſum againſt an executor with 
coſts out of aſſets, is not a decree in perſanam, but ur 
executory; and it he dies, the plaintiff may revive | 

: againſt the repreſentative of the teſtator, and pur. the 
(e) Yide Johoſ-o v. Peek, ſue the aſſets (c). 


2 Vel. 465. . 

hy The writ by Fourney's accounts lies only between deer 
the ſame parties; neither an executor, nor admini- tiff: 
ſtrator, nor heir, can have it; ſo that at law all coſt 
coſts are perſonal; but where there is a fund to dem 
anſwer coſts, and it is made liable, the repreſenta- pray 
tive by reviving will be entitled. that 

| 0 2 
7 Aug. 1754 cor. Hardw. C. 10. A croſs bill in this caſe was diſmiſſed with 2 
7 Nr coſts but before they were taxed the plaintiff died. the x 
unte v. Harders, 2 Vet The queſtion then was, Whether defendant could me 


467 — v. Peek, 2 Veſ. revive, or if there could be any method of proceed - ad 
22 fv. Morres, 3 Atk. ing in reſpect of theſe coſts? Lord Chancellor — 
i: oy Upon the general rule that coſts moriuntur cum per- 
ſona there can be no reviyor, but it is otherwiſe 
where the coſts have been taxed. His lordſhip 
thought this a very hard rule, and the diſtinction a 
very nice one; for the right to coſts is the ſame be- 
fore taxation as after, only the quantum has not 
been aſcertained. The preſent however is one of 
the caſes in which the ſtrict rule ought to be dil- 
penſed with, for where there is a particular fund to 
anſwer coſts, the court will order them to be paid 
out of that fund. The cauſe was heard on the 
original and croſs bill at the ſame time, and the de- 
cree in the original bill gave defendant his colls 
out of a ſurplus. Now a croſs bill is a defence, 
and ſo connected with the original bill that they 
are always conſidered but as one cauſe, and nothing 
can be more natural than for the defendant to de- 
duct the coſts he was to pay on account of _ 
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jill, out of what he was to receive on account of 
the original bill. The taxing of coſts in the croſs 
dil ought to have been ſtayed till the Maſter had 
aken the account in the original, and that it was 
ven what was due to the defendant in the cauſe, 
or they are both connected together, and can only 
de conſidered as one. Lord Chancellor therefore 
{lowed the exception to the Maſter's report, for 
not allowing the defendant in the croſs bill to re- 
me for coſts againſt the plaintiff who is dead. 


11, To a bill of revivor in this caſe defendant H. 2785 cor. 

leaded that it was for coſts only. Lord Chancel- — — 
lor ſaid, the coſts were taxed, which took the caſe 13 bag ys 438. 

cut of the general rule, but if they had not been tioned Eagell v. Brown, 4 MS. 
axed, there was an order that they ſhould be paid caſe, (23 July 2732, ) in addition 
into the Bank, which (though not paid) alſo took Merry already collected on this 


the caſe out of the general rule. Plea over-ruled, J 


12. After a verdict on an ifſue directed, certain 22 Mar. 2794, cor. Loughb, C. 

deeds were decreed to be delivered up to the plain- Morgan v. Seudamere, 

if: the Maſter then ſettled the amount of tbe . 313. 315, 316, 
coſts, but before the report, the plaintiff died. On 

demurrer to ſo much of the bill by his deviſee as 

prayed revivor, Lord Chancellor inclined to hold 

that the rule not to revive for coſts only was not 

wplicable, where the party to receive them dies; 


vith allo that the taxation would relate to the time when 
ied. the amount was ſettled, ſo as to take it out of the 
uld mle: but the demurter was over-ruled, becauſe it 


eed· lid not appear on the bill that the decree had been 
An executed by delivering up the deeds, Lord Chan- 
fer. cellor ſaid, where the 11 pay coſts dies before 


wile they are taxed, there can be no revivor for them 
ſkip uh becauſe it is a perſonal demand, 

on 2 If a debtor in colts at law dies, they die with 
be. lim; but if the party to receive them dies, his re- 
not preſentative may have a ſcire facias. 


There is only one caſe at law where there can be 
judgment for coſts, and that is where judgment 
s in favour of the defendant. The ſtat. of 8 & | 
V. 3. c. 11. (a) gives him coſts, and the 4 Fac. 1. (a) Soin various caſes by other 
. 3. lays expreſsly, that where the plaintiff if —— "is. 23 He 8. b. ng; 
judgment ſhould be given for him would be entitled e. =" * 99 Ss 
to coſts, (for there never can be a judgment to him, 
lis coſts being added to the debt or damages, ) the 
8 if he prevails takes his judgment for 


Me; The regiſter mentioned a ſtrong authority on the principal point, in a caſe before Lord Ba- 
rſt (J) —A perpetual injunction was decreed with coſts againſt the defendant, The plaintiff died, 
and 


(3) Afcough v. Townſend, 


380 C—90 | Coſts. | 97 


and his repreſentative filed a bill to hold on the injunction. Lord Bathurſt ſald, there was no 
for that, for the injunction would remain notwithſtanding the deach of the party ; it was therefore un. 
neceſſary, and nothing remained but the coſts— The regiſter alſo mentioned another caſe in the E. 
chequer, before Lord Chief Baron Parker, which he believed was Milligan v. Milligan. 


9 Feb. 1796, 8 C. The demurrer in this cauſe having been over. 
Cor. Loughbor2ugh, O. ruled in March 1794, becauſe the decree was not 
f performed, defendant now ſtated that all the decree 
was executed, wherefore the principal point was 

again argued, Per Lord Chancellor—The queſ. 

tion is, Whether, if the plaintiff dies after a decree 

entitling him to coſts, but before taxation and te- 


port, the court will permit the ſuit to be revived 


. purely to obtain payment of the coſts ? His lord. 
(e) As in Price v. Humphreys, ſhip ſaid, if upon the 82 of a duty (c) which 
cor. Camden, C. in July 2786. ought to be diſcharged by the defendant, the plain. 
tiff*s repreſentatives have oy 6 a veſted 
right to recover the coſts, can be no reafon 
not to eſtabliſh, that where the plaintiff dies after 
a judgment for coſts, though not taxed at his death, 
he may by a decree for revivor have thoſe coſts, 
When the caſe occurs of an abatement by the death 
of the defendant, it will be fit to confider whether 
the inconvenience of drawing the account of aſſets 
into equity will prevail againſt that principle which 
ſeems very proper to be followed, | 


Vide Lloyd v. Powis, 19 June 1671, which is the firſt cafe where the plaintiff died under fuch cir- 
cumſtances. a 

In Lord Dacres, v. Tuite 1675, the decree * inrolled and the coſts recoverable out of the aſſets, 
held a bill of revivor will lie for coſts only. In Temple v. Rowſe, 1679, demurrer to a bill uf revivor 
for coſts allowed, the decree not being inrolled. In Edgehill v Brown, 23 July 1932, the deciee was 
not ir led, but Lord King thought inroiment not neceſſary to conſtitute the demand by plaintiff's 
repreſentative for coſts taxed; the Maſter had made his report, and the revivor was held proper. In 
White v. Hayward, Lord Hardwicke followed the ſame ground. In Blower v. Morrets, 1754, cof 
decreed out of the eſtate were held a lien upon it, though the party died to whom they were awarded. 
Price v. Humphreys, 17 July 1766, is in point, revivor for coſts only, plaintiff being dead. Demorret 
that coſts were not taxed, which Lord Camden over-ruled. In Aſcough v. Townſend, cor. Bathurſt, C. 
a perpetual injunction againſt defendant, with colts. Demurrer to a bill of revivor upon plaintiff's 
death was allowed upon a 1ecent authority in Scacc. ; but Lord Thurlow thought that caſe not fit to be 
be followed. 


| See. 7. Caſes of Appeal for Coſts only. 


M. 1740, cor King, C. 1. [ORD Chancellor in this caſe allowed an ap- 
Gould v. Grarger, My. 595. peal from M. R. for co/ts only, and ſaid, he 
had known the Lords allow an appeal for -9/s on,. 

though the old practice was otherwiſe. 


70 June 1749, cor. Hardw.C. 2. An account of rents received having been 


_ 4 in" 522 deereed againſt the defendant, who was in poſſeſ- 
vl 19m ku 2 ſion under an elegit, and it appearing on the account 


576. Pitt v. Gage, 1 Bro. P. C. that the defendant had received upwards of 90 


en than was due to her, it was ordered - - 


it is ſaid, The rule that there can 


R 
k 
fo 


re: 
ch 
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Rolls that ſhe ſhould pay coſts, From this order be no St FY 
defendant appealed generally, but the only reaſon vor ts — . 


for the appeal was the coſts, and Lord Hardwicke _— —— drm 


reverſed the decree as to them. creed only his principal and intereſt. 


1 There ſhall not be a rehearing or appeal for P. 1782, cor. Thurlow, C. 


only, unleſs on very ſpecial circumſtances. Wirdman v. Kent, 1 Bro. Ch. 
1 Ca. 140. 1 Eg, Abr. 125, 
Vide Owen v. Griffith, 1 Veſ. 250. Cooper v. Scott, 19 Nov. 1757. 


cre, 8. In what Caſes Intereſt ſhall be 


allowed on Coſts, 
1. A Mortgagee enters, and the profits are not T. 1700, cor. M. R. 
ſufficient to anſwer the intereſt, yet the ar- E v. Cooper, 


rears ſhall not carry intereſt, but the coſts and a ———_—_— 
charges muſt, | | 


2. No intereſt to be allowed for coſts. 6 Feb. 1729, cor. Parker, C. 
2 v. Burk, 
14 Vin. Abr. 458. pl. 9. — Abr. 5 30. pl. 7. 
3. There is no inſtance of the court's computing 29 July 1752, cor. Hardw. C. 
tereſt on coſts, except in caſe of a mortgage. ickham v. Croſs, 2 Vg. 471. 


Court, Inns oß. 


Of the internal and domeſtic Juriſdiction 
of the Benchers, and of the Power of 
a Court of Equity over them. 


l PLaintifts as repreſentatives of H. H. brought HH. 1728, cor. M. R. 
their bill againſt defendant as executor of 2 v. Brewer, 
7.B. (late a bencher) to redeem a mortgage of & C.. in C6. 55.” Moſ. 189. 

chambers made in 1687, and by aſſignment tranſ®= 2 E. Abr. 162. fl. 16. 
ferred to J. B. The term mortgaged was a build- 601. Pl. 30. 
ing term, viz. 57 years expiring in 1731, and the 
gave a new and further term of 11 years to 
J B., who though the firſt perſon in poſſeſſion 
under the mortgage, had not been in poſſeſſion for 
t0 years, ſo that the plaintiffs came within the 
ime, They firſt petitioned the bench to be ad- 
titted to redeem, and an order of penſion was 
made, reciting that the diſpute between the parties 
Was 


Court, Inns of, 


was matter of account which the bench could not 


. (a) Vide Rex v. Gray's-Inn, 
bo > Dougl. 349. 


(4) Upon the ſame principle 
ale the caſes of Keech v. Sand- 
ford, 2 Eq. Abr. 741. Tuſter v. 


take, wherefore the plaintiffs might ſeek their re. 
medy in equity. Plaintiffs then brought their bill 
Objected, that in chambers in an inn of court, the 
ſtudents were to enjoy quiet without diſturbance, 
and that the courts at Weſtminſter had always de- 
clined to interpoſe (a); - that the legal eſtate of all 
chambers was in truſtees that the order of pen- 
ſion which granted terms in chambers, paſſed no 


legal eſtate, nor were the benchers who made ſuch 


order ſeiſed of the legal eſtate; and that though x 


bill to forecloſe might be proper, ſuppoſing plaintif- 


to have a legal title, yet plaintiffs in this caſe could 
not have it, being daughters of the mortgagor, who 
were not capable of holding chambers. M. R. 
would not have meddled with the title to the 
chambers, which was no legal one, if the benchen 
had not recommended the plaintiffs to go into 
equity, Defendants have urged, that the addition. 
al term of 11 years was granted to J. B. as a brother 
bencher in pure favour, and that it would probably 
have been denied to the plaintiffs who (as women) 

were incapable of taking. Perhaps if an old term 

had come from a member to executors who were 

not members, they might have had a reaſonable 

time to diſpoſe of it, but no inſtance can be given 

where one not a member had a chamber by original 

grant. His Honor ſaid, this additional term came 

from the old root, and was ſubject to the ſame 
equity of redemption, elſe hardſhips might be 
brought upon mortgagors bythe mortgagees getting 

ſuch additional terms more eaſily from their being 
poſſeſſed of unexpired terms. His Honor decreed 

a redemption (5), which decree was affirmed by 

Lord King in Fuly 1729. 


Marriot, Ambl. 668. Rawe v. Chicheſter, Ambl. 715. Owen v. Williams, Ambl. 734+ Lee v. Lot 
Vernon, 7 Bro. P. C. 432. Pickering v. Vowlez, 1 Bro. Ch Ca. 197. 


T. 1787, cor. Thurlow, C. 
Cunmng bam v. Wege & al. 
2 576, Ch. Ca. 241. 


2. Bill by a member of Gray's-Inn againſt the | 
treaſurer, benchets, and ſtewards, for an accouut 
of monies paid for the renewal of grants of cham- . 
bers, and that the ſociety might be decreed to renes 
the plaintiff's term. Plaintiff ſtated the ſte ward * 


aſſurance that he might renew from 8 years t pa 
8 years, on payment of certain fines, and that the toc 
benchers had notwithſtanding made penſion- ori ſul 
that perſons not renewing within a certain time ing 
ſhould pay additional fines, and that he had ten- — 
dered the former fines, which were refuſed. D at 
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Court, Inns of, 


fendants pleaded. that Gray's-Inn was a voluntary 
ſociety governed by benchers, who make rules for 
the regulation of the ſociety and the letting, &c. 
of the chambers, ſubyect to an appeal in caſe of diſ- 
to the Lord Chancellor and the twelve Fudges. 
er Lord Chancellor —The plea is good. ere is 
no inſtance of a ſuit either relative to the diſcipline 
or the property of chambers in an inn of court. 


Defendants ſay, as far as they have acted they are 


liable to the juriſdiction of the Judges. It is a lien 
among perſons having privilege, therefore Chan- 
cery is not the proper juriſdiction. Plea allowed. 


Covenant. 


rc. 1. Of Covenants real, which 
paſs a real Eſtate, run with the Land, 
or are a Lien upon it“ Perſonal, as 
annexed to the Perſon of the Co- 
venantor—* Inberent, as tending to 
ſupport the Thing granted, or collateral 
to it Executed, as to Acts already 
done, or Caſes in which a Covenant 
ſhall be deemed ſatisfied or performed 
— * Executory, as to do ſomething in 
futuro How created; on whom bind- 


ing; who may take Advantage of 


them; and of the Relief in Equity for 
a Non- performance. 


® Nete ; The ſeveral ſorts of Covenants are particularly noticed. 


1. I S. bought an eſtate of A. and upon the 

bargain it was agreed that a recovery 
ſhould be ſuffered within three years; and F. &. 
paying his money before the recovery was ſuffered, 
took a bond of A. that if the recovery was not 
ſuffered in three years, that then J. S. re-convey- 
Ing the ſaid lands ſhould be repaid his money. A. 


Vide Keb. 175. ——— Roorman's 
caſe, Mar. 177. Rakeftraw v. 
Prewer, 2 P. Wins. $11, Hart's | 


caſe, Dougl. 340. 


Fæccutery. 

P. 1676, cor. Finch, C. 
Serjeant Moyrard's Caſe, 
2 Freem. Rep. 42. 

2 Eg. Abr. 678. pl. 1, 


tendered a recovery; but before it was ſuffered, 


a third perſon made a title to the land, and there- 
| a upon 


384 C—o Covenant, Fr, 
upon J. S. exhibited his bill to have the money 
repaid. But Lord Chancellor ſaid, he could yire 

(e) For here I. S. hath parted NO relief (a). | 
with his money, and taken a bond | 

for repaymeat of it, if the recovery were not ſuffered in three years* time, J. S. re-tonveying his eftate; 

and here the recovery being ſuffered, he hath no pretence by his own agreemeat to have it repaid ; and 

this court cannot help him, unleſs it ſhould take upon itſelf, where any man had u bad bargait, dr 
was cheated in his title, to help him to his money again; and here being no manner of fraud of furprite 
in the caſe, if he be not helped by his covenants he ſhall not be helped in equity z but for the matter 
of re-conveying, his lordſhip held, that if F. S. ſhould re-convey ſuch title as he had from them, be it 
more or leſs, or none at all, yet being a relative re-conveyance, it would have been well enough ; but 
here the recovery being ſuffered according to the agreement, though nothing paſſed by it, be beld the 
party had well performed his agreement z and ſo no re-conveying or re-payment of the money to be 


made. Ibid.—In this caſe of Serjeant Maynard, it was was ſaid per Mr. Attorney-General, (and feems 
"i 


to be admitted,) that if a man ſells another's land, and covenants 10 it of fuch 
cumbrances, and before the payment of the money other incumbrances are diſcovered, this will prevent 
any ſuit for the money till all the incumbrances are diſcharged. Ib. 2.—And if there be no covenants 
againſt any incumbrances, yet, if before payment of the money any are diſcovered, the party may 
retain his money till they are cleared; per Mr. Keck, and agreed to per Lord Chancellor But it wa 
ſaid by Sir J. King, and not denied per cur. that thoſe muſt be incumbrances made by the vendor him- 
ſelf, or otherwiſe the party cannot detain the money, unleſs they be covenanted againſt« Ib. 2. 


= Inberen 3 2. A man covenanted that lands ſettled for z 
- 1633, cor. North, Cs. jointure were 400/. per annum; the jointure bei 
Caf p_ . Peale, deficient, decreed, the heir ſhould make good the 
covenant in ſpecie. 
Nets; If A. covenants under a power tb limit ſeveral eſtates, being of a particular value, in jointure, 


and there is no covenant that they are and ſhatl continue of that value, or to make up the value, it 
ſeems that a deſect in value ſhall not be ſupplied. 2 Eq. Abr. 659, MS. note. 


bers If an heir fells a reverfion in the life of his 
M. 1654, cor. North, C.S. father at an under value, a court of equity will not 
7 —— <5 hou Nel, decree him ſpecifically to perform a covenant for 
further aſſurance, The court in this caſe diſmiſſed 
the bill, and left the plaintiff to his remedy at 

law. 


Executor. 4. One decreed his lands for payment of his juſt 

H. 1686, cor. Jeffries, 5 debts. The teſtator while a ſtudent at Cambridge 

n by ſurprize prevailed upon to give a co- 
1 Fern. 431. Fr k - 

venant to pay his ſiſter's portion, and afterwards 

Vide Norden v. Norden, 1Vern. conteſted it, yet decreed this to be a debt to be 

142, paid within the general proviſion, together with 

intereſt, 


Non-per formance. 5. A. on the marriage of his ſon covenanted to 

M. oye _—O—_—c purchaſe lands, and fettle them to the uſe of his 
8 v — ſion for life, remainder to the heirs male of his 
body. The ſon died, leaving ifſue a ſon, who 

brought a bill againſt the executor of A. for a per- 

formance of this covenant. Bill diſmiſſed, in regard 

the plaintiff's father was executor of A., and might 

and probably did ſatisfy himſelf of the breach of 

this covenant; and he would have been tenant in 


9 tail 


— 
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- 
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(1. Several Sorts of, how created, &c; 
til of the eftate had been ſettled, and might have 
barred it; (as he did by fine of fuch. part of the 


- lands as were ſettled, and deviſed them to a ſon by 


his ſecond wife): 


6. Upon a bill for a ſpecific performance of a 
a A. for the benefit 71. A. muſt be 


a party. Secur, if it had been only a promiſe, for 


then either A. or B. might have brought their 
don at law. . i 

7. Though a covenant t6 ſtand ſeiſed of lands to 
be after purchaſed be void at law, unleſs there be 
ſome new act to be done, yet it ſeems that a cove- 
nant to ſettle lands of ſuch a value will charge after 


purchaſed lands, though the covenantor had none 
at the time of executing the covenant, 


N. 


2366 


* 


* 


H. 1633, Cor. Jefferies, C. | 


229. 
cale 


regiſter-book it did not appear whether the eftate was purchaſed 


8. Bill for a ſpecific performance of a covenant, 
whereby the plaintiff was to have a pit in the de- 
ſendants ground for digging black ftones. Proved, 
that the defendant and thoſe under whom he 
claimed had been in poſſeſſion of a pit there above 
60 years. Bill diſmiſſed, 


9. Baron and feme grant a watercourſe through 
the feme's land, with covenant for them, their heirs 
and aſſigns, to cleanſe and keep it in repair, and to 


Cooke v. Cooke, 2 Vern, 36. 


1 Eg. Ar. 73. fl. 8. 


E 8 


recutory 
P. 1689, Cane. 
Took v. Haſtings, 2 Vern. gy. 
+ Eg. Abr. 27. pl. 3. 31. fl. zo 


Lord 


In Deacon v. Smith, 3 A 


Hardwicke ſaid, this 


was only a diftam, and not 


t be relied on—on ſearching the 
before or after the covenant, 


Nan-performance. 
H. 1690, Cor. Lds. Comrs, 
Selifield v. Whitehead, 


2 Vern, 127, 


ſuffer a common recovery to eſtabliſh the grant. . 


Decreed, this is not a perſonal covenant as to the 
baron and feme, but a covenant which runs with 
the land, though made by a feme covert, and ſhall 
bind the aſſignees, being ſtrengthened and made 
good by the recovery. ? 


10. H, B. ſettled lands to the uſe of himſelf for 


life, and then as to part to his wife for her life for 


her jointure, then to the iſſue male of his own body, 
with remainders over, and a proviſo, that if he 
ſhould have any younger children, he ſhould by 
deed or will appoint any of the lands (except thoſe 
in jointure) as he ſhould think fit for raiſing 5004. 
piece for ſuch younger children, to be paid as he 
ould declare, and covenanted to do fo accordingly. 
H. B. died, leaving ſeveral younger children, but 
dd not make any appointment. Decreed this a 
charge upon the land, and ſhould bind the iſſue in 


tail, and ordered the 500 l. a-piece to be raiſed for 
the Jounger * . Note; The 


coyenant 


vor. 


Real. 


H. 1691, Cane. 
Holmes v. Buckley, 
Prec. in Cb. 39. 

1 Eq. Abr, 27. pl. 4. 


Real. 


1695, cor. Somers, C. S. 
rib, or Garth, v. Lady 


Dr. 


Gilb. 
2 Eq. 


Blanfrey, 


Eg. Rep. 166, 
41 659 Co 1. 


— 


Covenant. 61. 
covenant in this caſe was looked upon as an exetu- 
tion of the appointment in purſuance of the 
power. | 
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11. A. eovenants in marriage articles to pay 
10, ooo J. within fix months. after his death; and 
W ww 2 after growing old and infirm, and haring married 

1 Eg. Abr. 132. pi. 14 a 4th wife, under whoſe influence he was pretended 

pd Pe Wim 107. cred, er, to be, the covenantee would have obliged him to 
1 P. Want. 106; Boſvil v. Bran- pay the money preſently, on an allowance for the 
der, 1 P. Wms. 460. Flight v. intereſt, or give better ſecurity to pay it when due; 
Cook, a2 Veſ. 619. 
agreement of the parties, or make it better than 
they themſelves had. * 


— 12. M re for life, with power to make 2 
« 1700, Cane. jointure of 1000 J. per annum upon marriage, cove- 
2 1—— — to make a — on his wife of 10001, 

All the caſes go upon this per annum. A. afterwards gave a particular of 
ground, that whatever ** <ov*- lands mentioned to be 1000 J. per annum, which 
done; ber Lord Hardwicke, in Were ſettled for the jointure, but they proved to be 
Marchioneſs of Blandford v. Duke but 600 J. per annum. Upon a bill to have the 
3 © Ac. „, jointure made up 1000/, per annum, decreed to be 
Coventry — s Wms. ſo made up by the iſſue in tail, though not privy to 


222, Max. in Eq. 2. Gilb. the marriage treaty, or guilty of fraud. 

Ch. 285. GCilb. Eq” ep. 160, 

I Eq. Abr. 348. 2 Eq. Abr. $7. pl. 9. 660 pl. 3. 673. pl. 9. 9 Mod. 12. 10 Mod. 463. Powe' 
on Pow. 170. Com. Rep. 312. 1 Stra. 596. . 


13. The eſtate of A. was decreed to be ſold for 
payment of debts and legacies, and that all parties 
intereſted ſhould join in the ſale. J. S. was the 

purchaſer of the whole, being 2000 J. per annum, 
and a conveyance was made to him with a covenant 
for further aſſurance. J. S. ſold off 1600 J. per 
annum, aud delivering over the title-deeds to the 
purchaſer, ſo that he was left without a title to the 
remaining 400 J. per annum; he therefore moved 
that the parties who conveyed to him ſhould exe- 
cute a duplicate deed, which the court ordered, 
conſidering it within the covenant for further aſſut- 
ance, and directed it to be indorſed as a duplicate, 
but the court being moved again, the order was 
diſcharged, for that the decree being once executed, 
the court had no more to do with it. 


* Inherent. 
4 M. 1700, Cane. 
apper v. Lord Allington,' 
1 £9. Abr. 160. — a . 


j 


Inberent. 14. A father upon his ſon's marriage ſettled 
3 Dec. 1701, cor. Wright, C. S. lands which he covenanted to be 800 J. per annum, 


Or . Dodwell . 
16 — . and reſerved power to himſelf to charge 1200 J. for 


2 Eq. Abr. 658. fl. 3. his younger children. eſtate with 
22 E en. He charged the 

25 Jan. 1702, this decree was 
afticmed, 1 Bro. P. C. 20. 


600 J. only, and died. The ſon objected to the 
yu 


but the court held, that they could not alter this 


. 


8 Js ESE 32% 2 = 


7 
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t of the 6007., becauſe the value of the 

lands was defective, being only 600 J. a- year, 

which ought to be made 800 J. a- year before the 

charge ſhould take effect. But decreed, that the 

money was well charged, the father having only 

charged a moiety of the 1200/7.; and in caſe there 

were a deficiency, he ought to ſue for ſatisfaction 

out of his father's eſtate for the breach of cove- 

nant, 


15. A. on the marriage of his ſon covenanted Real. : 
for himſelf, his executors and adminiſtrators (with- r C. S. 
out naming his heirs) to ſettle lands (a) of 1500. 1 
ger annum value on his ſon and the iſſue of his (a) In Deacon v. Smith, 
marriage, but died before any ſettlement made, } A*: 329: Lord Hardwicke 
The ſon as heir at law entered on his father's eſtate, ic lands; but 
2nd ſettled it for the jointure of a ſecond wife, who to convey and ſettle is much 
had no. notice of the articles. Decreed, that al- fronger. 
though no land was mentioned in the articles, yet 
the covenant ſhould be a lien upon the land of the 
corenantor, unleſs he had purchaſed and ſettled 
other lands within the time limited, and which 
vere not ſettled on the ſecond wife, who came in 


2 a purchaſer without notice. 


16, A. covenanted on his marriage to purchaſe ' Frecuted or ſatisfied. 


lands of 200 J. per annum, and ſettle them for the T. 29%» n CL. 8. 
janture of his wife, and to the firſt, H. ſons of the war 7 wp 


marriage, He purchaſed lands of that value, but 
wade no ſettlement, and on his death they deſcend- 
ed to his eldeſt fon. On a bill by the eldeſt ſon for 
a ſpecific performance, decreed, that the lands de- 
ended were a ſatisfaQtion of the covenant. _ 


17. By a ſettlement A. is made tenant for life, Von performance. 
remainder to the heirs of his body by his wife; and H. o_ — 0. 
in the fame deed A. covenants not to ſuffer a re- p. n. 10 Gilb. C5 233. 
orery, but that the lands ſhall be enjoyed accord - 2 Eg. Abr. 36. pl. 1. 
ng to thoſe limitations. A. afterwards ſuffers a foil TEES 4 
recovery, and deviſes theſe lands. On a bill for a 7; Lord Warrington „ Sir 
ſpecific performance of the covenants, it was de- Stephen Langham, Prec. in Ch. 
reed that the lands deviſed were not affected, 59 
though the covenant was good to bind the aſſets; 
ud ſuch covenant being at firſt accepted, equity 
wght not to vary or alter it. 
man on his marriage makes a ſettlement, Collins v. Plummer. 
wbereby the lands were limited in remainder, after * fixed in 2 Vern, 635. 
lis and his wife's death, to the heirs of his body 
%zotten on his wife; and covenants not to bar the 
wall or ſuffer a recovery; and having one daugh- 
Cee 2 ter, 


* 
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ter, to whom on her marriage he had given a good 
portion, he ſuffers a recovery, and by will deviſes 
the eſtate to his daughter for life, and to her firſ, 
&c. ſons in tail, with remainders over. On a bill 
for a ſpecific performance of the covenant, the 
court would ngt decree it, but left the party to re- 
cover damages at law for breach of the covenant. 


F xecutory. 18. Where there were articles, and in them a 
T. 1708, cor. Cowper, O covenant, to covenant in the conveyance, that the 
* TC. = — lands were free from incumbrances, Lord Chance. 
2 Eq. Ar. $14. fl. 1. lor Cowper ſaid, this is not a covenant that the 
lands are free, but only that in the conveyance he 
would covenant ſo ; but in the caſe of ſuch a co. 
venant, if any incumbrance is diſcovered between 
the executing the articles and ſealing the conveyance 
or deed of ſettlement, whereof the party had no no- 
tice, that incumbrance ſhall be diſcharged even 
before the ſealing of the deed of ſettlement, both as 
the concealment is a fraud, and becauſe it would 
be needleſs to enter into a covenant, which, before 
entering into, is already known to be broken, but 
againſt all other incumbrances diſcovered after- 
wards there is the party's covenant only, 


Perſonal. 19. If one covenants to pay an annuity to J. 8. 
M. — C. the covenantor ſhall not deduct for taxes, 5 the 


_ 7 4, charge is on the perſon of the covenantor and not 
the land. 

Executory. + 20. A. tenant for life, remainder to his firſt and 

2709, cor. M. R. other ſons in tail, remainder to B. for life, remain- 


/ = 7 * . * * 
c 187. der to his firſt and other ſons in tail, remainder to 


2 Eg. Abr. 659. Pl. 2. C., with a power to B. after A. 's death without 
iſſue to make a jointure. B. marries in the life of 

A., and before marriage covenants to make a join- 

ture, and to execute this power when he ſhould 

come into poſſeſſion. A. dies without iflue male, 

and B, ſurvives, but dies without making a join- 

fn this cafe (Alford v. Al. ture, or executing this power. B. 's widow brought 
ford,) as ſtated by P. Mme. à bill againſt C. to have a jointure made, becauſe 
—— n B. ſurviving A., he might have executed this 
Strange 604. Vide what is faid power, and had covenanted fo to do; and decreed 


of this caſe in Jackſon v. Jack- accordingly. | 

ton, 4 Bro. Ch. Ca. 466. s EY 
Vide alſo Hollingſhead v. Hollingſhead, cited in Coventry v. Coventry, 2 P. Wms. 240. which it 

front caſe to ſhew bow far the court will go in execution of power —ef wide what is ſaid ol that coſe in 

Jackſon v. Jackſon. The caſes of Alford v., Alford, and Hollingſhead v. Hollingſhead, ate Rated in 


4 Bro. Ch. Ca. 466. from the regiſter's book. 


Where binding. ; 21. A*huſband borrows money, and he and his 


M. 1714, cor. Cowper, C. 76 
Tate . iP, Vun 264. wile levy - fine of the wife's land a8 A _—__ 


r 


re EC > hs 
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for it. The mortgage ſhall be paid out of the 2 Pen. 63g, 


huſband's perſonal aſſets (if ſufficient), he having 1 Eg. Abr. 62. ph. 5. 
corenanted to pay the mortgage-money and intereſt, , Luvs 1 


and thereby undertook to diſcharge his wife's eſtate: Robinſon v. Gee, 1 Veſ. 252+ 


but all the huſband's debts, though by ſimple con- — * * Ven, Gage 


tract, ſhall be preferred to the mortgage. 347. Lewis v. Nangle, Ambl. 


150. 2 P. Ws. 664. (n.) Lord Kinnoul v. M cited 3 Bro, Ch. Ca. 206. Clinton v. Hooper 
1 Bro, Ch, Ca, 201, Parteriche v. Powlet, 2 Ack. 3 | Lacam v. Mertins, 1 Vel. 313. N 


22. In — caſe Lord Cotuper ſeemed to be of Executed 8 
opinion, that in caſe of a covenant to convey land us _ 
the mone being paid, a judgment confeſſed — 2 


creditor, between the time of the covenant and the 2 Eq. Abr. 683. fl. 3. 


conveyance, ſhould not affect the purchaſery be- or — — —— 


cauſe in equity the land is eſteemed to be ſold from afterwards the vendor acknow- 
the time of the covenant. ledge a judgment or ſtatute to a 
third perſon, who had no notice, 
yet this judgment ſhall not in equity affect the eſtate, becauſe from the time of the articles, and pay- 
ment of the money, the vendor would be only a truſtee for the purchaſor. Said arg. and admitted, 
and affirmed per Lord Chancellor . Cowper, T. 1715, in the caſe of Finch and Earl of Winchelſea. 
1 Will. Rep. 278.— But articles made for a valuable conſideration and the money paid, will in 
ity, bind the land and prevail againſt a judgment creditor meſne betwixt the articles and the con- 
wks but this muſt be where the conſideration paid is ſomewhat adequate to the thing pur- 
chaſed; for if the money paid is but a ſmall ſum in reſpect of the value of the land, this ſhall not 
prevail over a meſae judgment creditor. Per Lord Chancellor Cowper. Ib. 282.— But a mortgagte for a 
valuable confideration, and without notice of ſuch covenant, ſhall hold place againſt ſuch covenantee; 
for, in this caſe, the money is lent upon the title and credit of the land, and attaches upon the land; 
but it is not ſo in the caſe of a judgment creditor, who (for eught appears) might have taken out exe- 
cution againſt the perſon or goods of rhe party that gave the judgment; and a judgmeat is only a 
general ſecurity, and not a ſpecific lien upon the land. Said arg, and admitted. Ib. 279. 


23. D. having more” than 3000 J. per annum, Where binding. 
married M. who had 10,000/. portion, and ſettled T: 1715» cor- Comper ©. 
1000 J. per annum upon her for her jointure, and V. Abr. 153. fl. 18. 
the greateſt part of D. s eſtate was ſettled upon the 2E. Abr. 250. pl. 3. 
firſt and every other ſon in tail male ſucceſſively. 

D. run greatly in debt, and F., his eldeſt ſon, 
being of full age, D. upon a calculation of his 


debts, and the value of his eſtate for life, with im- 


| — of waſte, agreed with F. to convey all 


is eſtate to him; and F. covenants to pay all D.'s 
debts, and to allow him zoo. per annum rent- 
charge for his life; and further, (upon which the 
queſtion ariſes, ) that F. ſhould indemnify D. from 
all debts, charges, and expences for the maintenance of 
M. bis mother, ſbe being then ſeparate from D. by 
conſent, MH. brings a bill againſt D. and J., the 
ſon, to have an allowance for hb maintenance. The 
ſon, by his covenant, has taken upon himſe!f the 
charge of maintaining M. and lands in the hufoand's 


Rae who is bound to give his wife an allowance, if 


voluntarily ſeparates from her and the ſon mult 
taken to be in nature of a truſtee for the wife, fo 
| 4 - far 


- 
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| far as a reaſenable allowance for her maintenance: and 

though the ſon offered to take her to his houſe, 
ſhe is not bound to accept that offer; for though he 
ſtands in the place of the huſband as to her main, 
tenance, and a huſband is not bound to allow any 
| thing to his wife for maintenance, if he offers ty 
Me. Viner ſays Lord Cowper take her home; yet in this caſe no ſuch obligation 
allowed the wife to keep the lies upon the wife to live with the ſon; and though 

plate, &e. which ſhe bought, or 
was given to her by her friends {he refuſes, ſhe ought to have a reaſonable allow. 
duting the ſeparation. ance. Per Cowper, C. who ordered her to be 
| b allowed 200 J. per annum. 


: Executery. 24. Lord FV. agreed, for a valuable confiders- 
2 e belſe tion, to conyey lands to Lady W., and afterwards 
1 P. Nn. 27. confeſſed a judgment to J. N. If the conſidera- 


Vide Freemoult v. Dedire, i P. tion money paid be anywiſe adequate to the vas 


— gs, n lue of the land, it binds the land in equity and ſhall 


(a) But a b:no fide purchaſer defeat the judgment (a) ſecus, of a mortgage or if 
without notice of fuch a covenant, the conſideration be inadequate. 
cannot he affected by it. | | | 

Executed or ſatisfied. 25. Covenant to leave a wife 6204, The hul- 

7. Ban! cor tes C: band died inteſtate. The wife's ſhare exceeded 
| 1. 326. 620 1. Held a ſatisfaction of the covenant (a). 

2 Vern. 09. Gils. Ch, 327. 2 E Abr. 352. tl. 11. 

(a) caſe and that of Lee v. D' Atanda, 3 Atk. 419. and x Veſ. 1. have been conſidered rather as 
caſes of actual e than of ſatisfaZion of coyenants, wide Barret v. Beckford, 1 Veſ. 520. Prime 
v. Stebbing, 2 Veſ. 411.—In the caſes on the ſubject of ſatisfaFiom,, in which the contracting party is 
ſuppoſed to have done ſome other thing in lieu of the thing contracted fer, and which therefore depend 
more particularly on the implied intention of the party, ſeveral rules of preſumption have been adopted 
which do not ſeem to apply to the caſes of performance, Yide Eaſtwood v. Vinke, 2 P. Wms. 616.—ln 
cafes of ſatisſaction the preſumption will not hold where the thing ſubſtituted is leſs beveficial (either in 
amount or certainty, or time of enjoyment, or otherwiſe) than the thing contracted for, ſince 655 ar- 

tie implies the doing of ſomething equivalent, and the preſumption is ſo much weakened where the 
thing ſubfpituted iy not equivalent to the thing contraFed for, that a part ſatisfacriom will not be intended; 
whereas in caſes where the thing dene can be conſidered a8 a part performance of the thing contracted fo, 
it hall be ſo taken. As in covenants to ſettle lands of a certain value, the ſubſequent purchaſe by the 
covenantor of lands of a ſmaller value, (which are at his drath left undiſpoſed ol, ſhall be intended to 
de a part perf ce of ſuch covenant, as it may be preſumed he meant to purchaſe more lands aſter · 
awards, and ſettle the whole according to the covenant. Lechmere v. Lord Carliſle, 3 P. Wms. 211, 
Ils the caſe of Lee v. D'Aranda, as well as in the principal caſe, the diftributige ſhare amounted to 
more than the money provided by the covenant; for the perſonal eſtate- (according to Atkins) was 
23001. of which the widow was entitled to one moiety, the next of kin being brother and fiſter of the 
inteſtate, (as appears by the regiſter-book,) and not his children, as mentioned in the report. Thele, 
| therefore, were not in fact caſes of a part performance only; but the language of Lord Hardwicke 
in Atkin's report of Lee v. D' Aranda ſeems to apply to a part performance as firongly as to a full per- 
formance of the contract. But on this head ſee more in Haynes ve Micoe, 1 Bro. Ch. Ca, 189. Kirk* 
man v. Kirkman, 2 Bro, Ch. Ca. 93. Rickman v. Morgan, 2 Bro. Ch. Ca. 3944 Fr hp 


Inherent. 26. A covenant to pay mortgage money. is not 
—— C. ſuable in equity unleſs the covenantor receives the 
orgy oe money (e), as where a feme ſole, ſeiſed of land 


I F n:. 247. Forte 3 2. | : 
' 8& 9 Med. 249. Bt if ſubject to a mortgage marries B., who on an aſ- 


{o) Fide-Tate v. Auſten, 1 P. ſignment of the mortgage, covenants to pay the 
— : — — — money and dies. B. 's perſonal eſtate is not liable 
y Ren. Ch, Cn. 20te - in equity to pay it, in regard the debt was — 
SW \ , 6 a . 1 pally 
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the debt of the mortgagor (3); and the co- (3) N Evelyn v. Evel 
— of B. is only an additional ſecurity given on wp; Wms. 659. 


transferring the mortgage, 1 P. Wms. 294. (u.) 


27. A. ſeiſed of copyhold lands, which, by the e 
cuſtom of the manor, could only paſs by deed, ſur- M. 1777, cor. Cowper, C. 
render, or admittance, granted and conveyed thoſe > —_——_—— 
lands to his natural daughter in conſideration of Pee. in Cb. yo 

004. paid by her. The daughter was admitted, C. Eg. Rep. 159 

no ſurrender was made of the lands as re- del 32 " Randatt + 
quired by the cuſtom. At the foot of the admit- v. Randall, 2 P. Was. 465. 
tance was a proviſo that J., the reputed father, — v. Bowers, 2 Vera. 203. 
ſhould enjoy the lands for his life ; and in the deed n 
there was a covenant for further aſſurance: yet, 
for want of a ſurrender according to the cuſtom, 
this was agreed to be a defective conveyance, 

Upon a bill againſt the heir at law to ſupply the 
defect and to have further aſſurance, = onl 
queſtion was, If the court could ſupply the defe ' 
in favor of a natural daughter? For the daughter 

it was urged that ſhe was a purchaſer, but the pay- 

ment of the 300/, was not proved. The ſubſe- 

quent marriage of plaintiff's mother with her re- | 
uted father (a) was alſo urged, but not proved, fa) Although it war admitted 
* inſiſted alſo, that by the law of nature the the daughter was a baſtard at 
father ſhould provide for his child, and that the — ror eg ne _ 
defe& ought to be ſupplied in equity, eſpecially invited the maxim of the civil 
23 there was a covenant for further aſſurance, l ovght to prevail, quod ma- 
Objedted, that though the law of nature did oblige Hesl,“ I Pau 
the reputed father to provide for his baſtard child, 

yet equity was under no ſuch obligation; and it 

never was attempted to ſupply the defect of a vo- 

luntary conveyance in favor of a ſtranger againſt 

an heir at law. The plaintiff is a ſtranger, nullius 

fila, and all the father's affection is not ſufficient 


to raiſe a uſe at law, nor can a covenant for fur- 


' ther aſſurance help a conveyance void in itſelf, for 


the covenant goes along with the eſtate. Beſides, 
this being a copyhold eſtate could not be affected 


by a judgment, much leſs by a covenant that would | 
not bind the heir of the copyhold (5). The court (5) In Kettle v. Townſend, 


being of the ſame opinion, diſmiſſed the appeal 1 Salk. 337. it was held that a 
from the rolls (c); and as to the proviſo at the for 1 — ane $5 ng yo — 


foot of the admittance, ir was held repugnant for his ch. d. en, the latter being 


: - . a debt ot nature, but nut the tore 
ad void according to a caſe in Cro. Car, or me e en he — 
1 Vel. $82. and Eton v. Elton, 3 Atk. 508.— But Lord Chancellor, in the principal caſe, was not 
— — the difference; and faid that by the ſtatute of 43 Eliz. a man was bound to provide for his 

ildren. 
le) Vide Watts v. Bullas, 1 P. Wms. 61. where the M. R. ſaid a deviſe of a copybold without a 
r ought to be made good for grandchildren as well as children. 


Cc 4 Cro. 
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(4) This ſeems to be the cal Cro. Fac, (d) and the diſtinction taken in Kite v. 
of Joiner v. Lambert, 2 Cro. 36. Quinton, 4 Co. 45. N | 


Real. 28. One covenanted before marriage to ſettle 

P. 1718, cor. Parker, C. certain lands on his wife for life, and aſterwards 
2 — — deviſed thoſe lands for payment of his debts, The 

2 Eg. Ar. 37. fl. 2. 257. pl. 7. covenant is a ſpecific lien on the lands (a) ſecus of 


<p (a) Yide Finch v. Lord Win- a covenant to ſettle lands of Gol. per annum value, 
ny e. — Þ Wo. d2s. without mentioning any certain lands, for in ſuch 


(5) Williams v. Lucas, H. 1789, a Caſe the wife can only come in as a ſpecialty ere- 
in'Scacc. 1 P. Wms. 430. (n.) ditor (5). 25 


Win. performance. 29. Whether a party has broken any of his 

9 Mar. 1719, Dom. Pride. covenants or not, is a matter properly triable at 

* — — 4 Lend, law; as the damages (ſuppoſing a breach) cannot 
4 Vin. Ar. 402. C. 211 be ſettled without ſuch trial. h * 

6 Vin. Abr. 472. c. 10. 2 Eg. r. 244. . 18. 


— 


% 


5 . 5 25. A covenant to pay a ſum of money on failure 
Pinbury 4 Elin, x F. Has £66, Of iffue of A. generally is good. 
2 Vern, 758. 766. Prec. in Ch. 483. 2 Eg. Abr. 346. fl. 9. Vide Pleydel v. Pleydel, 1 P. Ws. 750. 


B 30. A covenant to make ſuch a title as vendee's 
T. 1922, counſel ſhall approve, means no more than that 


722, cor. ker, C. 
— 5 ac the plaintiff ſhould make out a good title; for if 


2 Eg. Abr. 5855 pl. 9. the counſcl diſapprove of a good and clear title, 


1 mutual articles there (7, e. ſuch a one ag a court of law or equity would 


and therefore the vendor may take to be a good title) yet the vendee will be 
come into equity for a ſpecific bound by his bargain, | 

mance as well as the vendee; 
and Lord Chancellor Parker was of opinion, that the remedy the vendor had at law upon the articles 
was not adequate to that of a bill in equity for a ſpecific performance. Ib. 506. in S. C. 

That Chancery will not relieve againſt a covenant where, on the performance or non-performance of 
the act to be done or omitted, the party is to pay a ſum by way of /iguidated damages. Jide Small v. 
Fitzwilliam, Prec. in Ch. 1c2. Woodward v. Giles, 2 Vern. 119. Eaſt India Company v. Blake, 
Finch 117. Ponſonby v. Adams, 6 Bro. P. C. 417. Rolfe v. Patterſon, 6 Bro. P. C. 470. Love v. 
Peters, 4 Burr. 2228. Legarde v Hodges, 3 Bro. Ch. Ca. $34. ; and chat the court will relieve where 
the penalty is intended merely to ſecure the enjoyment of a collateral object / Fide Slowman v. Walker, 
1 Bro. Ch, Ca. 418. Hobſon v. Trevor, 2 P. Wms. 191. Parker v. Wilſon, 10 Mod. 517. Chillinet 
v. Chilliner, 2 Veſ. 528. 8 


 Non-perſormance. 31. A bill in Chancery will not lie to be relieved 
7. r Macclesfield, C. againſt a wilful or voluntary breach of covenant or 
eſcarlett v. Dennet, | * a p 
9 Med. 23. condition. 
On wwhem binding, 32. A long term of years being veſted in the 
2 8 „K. huſband in right of his wife, he made an under- 
2 Eq Abr. 2 pl. z. leaſe for 10 years; and, upon borrowing money 
Mzd. a- of, the leſſee, covenanted to grant him another 


Vide Anon. Poph. 4. Grute > 
vant; Oro. Ele. 0s. Hr. leaſe, to commence after the end of the 10 years, 


bon v. Barton, Mo. 397. Norden and to continue. during the time he had any right, 


9 2 K. 2 but died before he made ſuch leaſe, Decreed 3 


> Fra 


gegr. wu. 
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diſpoſition of the term in equity, and that 189. Oglander v. 
the covenant was ſuch a lien as bound the right in = 126. 9 
any other hands. Note; It was not prayed in 


the bill that the defendan 
hulband's widow, ſhould be obliged to carry thie covenant into execution, but — — 


teclare it to be a good diſpoſition of the term in equity, and thereupon grant an injuncti i 
#fentant, who had brought an ejectment.— Note alſo ; that the widow did not ——5— 
trix or adminiftratrix, but by virtue of that right which ſhe had paramount to that of her huſband and 
therefore demurred to the bill, ſuggeſting that if there were any ſuch covenant, it w y & bare — 
ment between the parties, and reſted in covenant, which could only charge the executors or adminiftray 
19:3 of the covenantor, and that the bill might be diſmiſſed with colts—dut decreed as above. 


33. Tenant for life, with power to make a Real. 

jointure, 1 * n 1 make one P. 1724, cer, Macchuleld, ©. 
of certain lands in conſideration of a marriage . 

portion, but dies before a complete execution - 7 
the power according to his marriage articles. The Trag. Gilb. cb. a8s, 
remainder-man was decreed to perfect it. Held 
alſo that the remainder-man had no equity to have 2 Eg. r. 87. pl. 9. 
the lands exonerated out of the perſonal aſſets of 550. 3. 673. pl. g. 


34. A. the father and B. the ſon, on the mar- Where binding. 

rage of B., coyenanted to ſettle land on B. and N. 1724, cor. Macclesfield, C. 
tis wife for their lives, remainder to their iſſue, , p Kat. 245. 70 Ka. 
remainder to a nephew in fee. The huſband and = Zg. Abr. 25. pl. 1 
wife died ſans iſſue. If the father and ſon had an Re. bend before King, c. Dec. 
intereſt in the land, the nephew may compel a EONS —U—4— 
ſpecific performance of the covenant. Secus, if firmed. 

the father had the ſole intereſt ; the limitation to „ Edyards v. Counteſs of 
the nephew being voluntary, and not ſupported by „. Kul 2 2 — 
the conſideration of that marriage or of the mar- „. Vernon, 2 P. Wms. 594. 4 Bro. 


. * P. C. 26. Goring v. Naſh, 3 Atk. 
nage portion 186. Stephens ä 


73. Ithell v. Beane, 1 Veſ. 216, Roe v. Mitton, 2 Will, 356. 


35. Plaintiff ſold defendant a copyhold eſtate of Executory. 

161, per ann. value, (on which was timber of 150/, Pt. 1724,cor. King, C. 
nalue) for 630 J. and coyenanted to ſurrender on yy 5 
or before Michaelmas then next. Defendant paid = E. Abr. 23. fl. a3. 
10). earneſt, entered on the premiſes and cut 
down timber, ſtocked the land, and acted as 
owner, On a bill for a ſpecific performance of 
covenants plaintiff proved he gave notice that he 
would ſurrender next court day, which does not' 
appear to have been before Michae/mas, and at- 
tended accordingly. On defendant's part it 
was proved that he was diſordered in his ſenſes; 
ad, though there was no proof of the timber's 

| 8 value, 


— 


Cr & Us. v. Belitha, Executor, 


394 C—o | Covenant. Fr, 
value, yet as no cuſtom was alleged of the tenant 
having power to cut it down, it muſt have been 
according to the common law, by which the tenant 
has no power over it, and therefore a plain impo- 

| fition. Lord Chancellor was of opinion that it 
was a great over-yalue ; and that his cutting down 


timber was a proof of his folly being a direct for. 
feiture; but ſaid it was a matter merely at law. 
If the ſurrender had been made, an action would 
have laid at law, Bill diſmiſſed. 


' Where binding. 36. Though it may be a queſtion, Whether the 

P. 1725, cor. Lds. Comm. child of a freeman of Londen, upon receiving a 

>. Þ. Pee. 272. ſuitable portion, may releaſe her orphanage ſhare 

Vide Blunden v. Barker, 1 P. to her father; yet where ſuch child or her huſband 

*— 634+ yr arky 1 coyenants to releaſe to the executors after the 

T Ack. 64, Morris v. Burroughs, free man's death, it is good, and equity will exe- 
1 Atk. 401. cute the covenant. 


— 37. 4. brought a bill againſt B. for a ſpecific 
4 May 172.5, Dom. Proc. performance of covenants in a leaſe, and particu- 
CO 7 og nd larly a covenant to leave a certain quantity of allum 
e 370% 219 upon the premiſes at the end of the term. The 
defendant, by his anſwer, inſiſted, that this cove» 
nant was not intended to be performed; but at 
the hearing produced a paper, purporting to be a 
receipt from the leſſor for this particular quantity 
of allum. The court were of opinion, that no 
regard ought to be had to this paper, not only 
becauſe it has a ſuſpicious appearance in itſelf, but 
becauſe it was not inſiſted upon in any of the 
— . and therefore decreed a delivery of the 
um. 0 | 


Perſonal. 38. A jointure was made of lands and houſes 

T. 1725, —— S. leaſed out at 17/. per year for five years to come, 
52 heh "3944 but worth 108 J. per year. The huſband cove- 
2 Eg. Ar. 531. fl. 16. nanted that ſhe (the jointreſs) ſhould be paid 
| 22 J. 10s. quarterly, to make up the preſent rent 

108 /. per ann. in caſe of his dying within the five 

years. On a bill for payment of ſeveral quarters 

rent and intereſt, it was inſiſted that the intent 

was to put the jointreſs in as good condition before 

the rent advanced as if it aCtually was advanced, 

but not in a better; and that therefore ſhe ſhould 

allow taxes for the quarterly payments. But King, 

C. ſaid, he knew nothing what was the intent; 

but he ſaw here a ſpecialty, whereby a man obliges 

himſelf to pay ſo much quarterly, ſor which - 
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did not find he paid any taxes, and ſo could allow 

none; and this being a perſonal covenant for 
nt of a ſum of groſs, intereſt muſt be allowed 
the time each reſpective ſum became due. 


9. A. deviſed his lands of about 4000 J. a year Executed or ſatisfied. 
oe ſon B. for life, remainder to his firſt, and = 1729, cor. King, C. 
erery other ſpn in tail male, B. by articles of ©” n © Oo 
intermarriage reciting the deviſe, covenanted to 
affure lands in fee of 4000 J. a year at leaſt, to the 
uſe of himſelf for 99 years, if ſhould ſo long 
live, remainder to his firſt, and every other ſon 
in tail male; the marriage took effect, B. died, 
and ſuffered the deviſed lands to go to his eldeſt 
ſon, Decreed that they ſhall be taken as a ſatiſe 


faction of the lands covenanted to be aſſured. 


40. Covenant, in conſideration of marriage, to — "i 
ſettle lands on huſband and wife, and the iſſue _T- 25 . O. 
male of the marriage; remainder to the brothers 9 1 
of the huſband. Equity will compel a ſpecific 2 P. Nen. 994. 
execution of this covenant. and not put the party r 9 5 
jo an action of covenant in the truſtees name. ln. prom. 4 be. P. L. 26. 


Jie Oſgood v. S:rode, 2 P. WS. 245+ Goring v. Naſh, 3 Ack. 186. Stephens v. Truman, 
I 73 / 


41. If one mortgages lands and dies, his perſonal | Trherent, 
eſtate ſhall go in eaſe of the real; but if A. ſeiſed H. 1732, cor. King, C. 
n fee mortgages his land, leaving B. his ſon and Eveha v _ 
heir, and B. dies leaving C. his heir, B.'s perſonal , p. Was 66g. " Kel. 18. 
eltate (a) ſhall not be applied to pay this mortgage, = Eg. Ab. 501. pl. 34- 
becauſe it was not B.'s debt. So, though the ( . Ui v. Sepe, Sk. 
mortgage was transferred in B.'s time, and B. 449, 450. ; 
corenanted to pay the money, yet the debt not 
being originally the debt of B. his covenant is only 
a ſurety and the land the original debtor, which 


(. ſhall therefore take cum onere (b). (% Nite; All the authorities 

BY of any weight, together with the 

rules on this ſubject, are ſo judiciouſly and accurately ſelected by Mr. Cox in a note to this caſe in his 

dition of P. Wms. Reports, that Sir R. P. Arden, N. R. in casd Woods v. Huntingford, 3 Veſ. 

— K. choſe rather to refer to Mr. Cox's words than uſe his own.—See the principal caſe fully Rated, 
r 


+ Cox's annotations, poſt, tit. E/fate. 
G4 covenanted on his marriage to lay out E — 5 
2001. in the purchaſe of land, and to ſettle it on « 1732, cor. King, C. 
fach in tail, remainder to 'B. A. purchaſed * — Et. 


de manor of D. with this 3000 J. and never 
ſettled it, but ſuffered a recovery thereof. As this 
covenant was held a lien on the land, ſo the recover 
lufered by 4. diſcharged ſuch lien, and barred . 
the benefit of it, and of the remainder. 

| | | 43. 39,000 J. 


* 
f 


396 _.-. | Covenant, (1, 


Executed or ſatitfied: 43. 30, o00 J. is covenanted to be laid out in 
M. 2733, cor. Jekyll, M. R,. land; the money need not be laid out alt 


5 — nab. e upon one purchaſe ; but if laid out at ſeveral times 


Ca. temp. Talb. 80, tit is ſufficient; and if the covenantor dies, having 
2 Eg. Abr.31. pl. 4. (%, purchaſed ſome lands which are left to deſcend, 


l 
. i A k. bad . * * ” 
. this will be a ſatisfaction pro tanto. 


wood, 1 Veſ. 340. Davys v. Howard. 5 Bro. P. C. 552, Sowden v. Sowden, 1 Bro. Ch. Ca. 584, 
In Deacon v. Smith, Lord Hardwicke commented on the principal caſe.—It was laid down by Sir 
Joſeph Jekyll, agreeable to the judgment of three ſucceſſive Chancellors, (Lords Somers, Cowper, and 
arcourt,) that in caſes of ſatisfaction one rule is, that it depends on the intent of the party, and 
which way ſoever the intent is, that way it muſt be taken —Lord Talbot, on the re-hearing, (Ca, 
temp. Taib. 92. laid down the ſame rule with ſome reſtriction, as that the thing intended for 4 
faction be of the ſame kind, or a greater thing in ſatisſaction of a leſs. 


' Where bind 44. A. and his wife covenant in articles before 


18 27 7575 cor, Hardw, c. marriage, in conſideration of 2000 J., the wife's 
M olfe Widow v. Ives, Portion, to releaſe all the right that might accrue 


1 Ath. 63. to them out of her father's perſonal eſtate by the 


(a) 77de Blunden v. Barker, cuſtom of London. The huſband is bound by his 
apy gg many covenant (a); and though the wife was under 


Savage, 2 Stra. 947. Secus if a age (6), yet it was a matter that accrued to him in 


mere woluntory releaſe, Morris v. her right, and he may releaſe it, and his releaſe 
Boroughs, x Ak 399" Bader, Will bind her. * 


3 Atk 213. The huſband's covenanting to releaſe is an 
K extinguiſhment of the wife's right to the orphanage 

art; and if ſo, leaves the eſtate of the father as 
if it had never been charged; and, therefore, it 
mult be conſidered as part of his general perſonal 
eſtate, and not go wholly to the fatherꝰs executor 


(e) Vide Love v. as a part of the dead man's ſhare (e). 
1 Vern, 6. Hancock v. Hancok, 
2 Vern. 665. Blunden v. Barker, 2 P. Wms. 644. Cleaver v. Spurling, 2 P. Wms. 527. Puſey v. 
Deſbouvrie, 3 P. Wms. 320. Morris v. Burroughs, 1 Atk. 403; 2 Atk. 629. Read v. Snell, 2 Atk, 
644+ Hall v. Lumley, and other caſes cited in Tomkyns v. Ladbroke, 2 Ve. 592. 


| Executory. 45. If a man covenants to lay out a ſum of money 
15 — 2735, 1 in the purchaſe of lands, generally, and deviſes his 
Fa Milner v. Mills, 22 123. Teal eſtate before he has made ſueh purchaſe, the 


Greeabill v. Greenhill, Prec. in money agreed to be laid out will paſs to the deviſee. 


Ch, 320. Lingen v. Sowray, ; : 
1 P. Wms. 172. 43 P. Wms. 221. S. C. cited. Potter v. Potter, 1 Veſ. 437. Beauclerk v. Mead, 


2 Atk. 169. Oldham x. Hughes, 2 Atk. 453. Pullen v. Ready, 2 Atk. 590. Whitaker v. Whit- 
aker, 4 Bro. Ch. Ca. 31.—Vide alſo Guidot v. Guidot, 3 Atk. 2 54.— Max. That which is covenanted 
to be done is conſidered as done. 


Where binding. 46. Huſband and wiſe covenanted by mortgage 

70 Nov: 2740, cer. Hardw. C. deed in 1692 to leyy a fine in Eafter term following ; 

Fleetwood v. Templeman, de levied GN T bos; for 
2 Al. 79. Barn. 187. the hne was not levied till Trinity term 10953 

" 10. more they joined in a conveyance of the 

equity of redemption, and covenanted that the 

fine theretofore levied ſhould be to the uſes of the 

laſt deed. Held that the covenant in 1695 was 

good and binding on the huſband and wite, - 


= =» me ©, w 
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tat the former deed might be laid out of the caſe, 
z5 the covenant under it for levying the fine in 


Hofer term was not ſtrictly purſued (a). | (a) | Fit — of Rutland 
V. 0 and, . 
5 Co- 25. Shelley's caſe, 1 Co. 99. Jones v. Morley, 2 Salk, 677. — 


47. As at law an aſſignee of a term may aſlign, Real. 


ind thereby get rid of his ſubſequent rent, and 2 May 1742, cor. Hardw. C. 
L: . » » Valliantv. Dodomede, 2 Ath. 646. 
the covenants which run with the land, 2 fortiors v, 1 Stra. 142 1. in Lad, 
he may do it in equity. here where Lee, C. J. ground- 
| 32 
imilar caſe in his charge to the jury. In ſome ſorts of aſſignments made —— the —— | 
wpoled, Yide Treacle v. Coke, 1 Vern. 165. Philpot v. Hoare, z Atk. 219; 


48. An heir is bound to perform his father's - Real. 
corenant, where he is benefited by the contract of _ 17 May r742, Dom. Proc. 


his father, though he is neither his perſonal repre- 4 ud 1 
ſentative, or claims any part of his real eſtate, . 
aucept what was ſettled upon him in ſtrict ſettle- 
ment, and in which his father had only an eſtate 
for life. 

49. A biſhop by covenanting to pay all charges, Where binding. 

inary or extraordinary, does not ſubjeC himſelf 21 April 1743, cor. Hardw. C. 
to the land tax, becauſe he cannot bind his ſuc- res nary) 8 
ceſſors. Secus, in the caſe of a common perſon, S Ath. ” 

1 1 1 in Tebich this is cited nomine Bi 

becauſe he can bind his heirs. 2 6% 

go. N. the mother of A. S. was ſeized in tail Nor- performance. 
&x proviſione viri of the eſtate in queſtion, reverſion 9 Feb. 1746, cor. Hardw. C. 
in ſee to V. S. the huſband. of A4. S. who was 74. —— 


dead, A. S. and her huſband V. S. in his lifetime 
created a mortgage term of 1000 years on his 
eſtate, and N. joined in levying a fine to the mort- 
gagee, remainder to ſuch uſes as V. S. ſhould 
appoint, and in default thereof to him and his 
heirs. N. S. before the levying of the fine on ſale 
of an eſtate belonging to him, covenants with 7. S. 
the purchaſer for quiet enjoyment ; and afterwards 
makes an- appointment to truſtees for particular 
purpoſes of the wife's eſtate, 1/, by ſale of his 
vife's eſtate to raiſe money and pay the mortgage, 
and the reſidue for the benefit of his wife and 
children, J. S. being evicted of the lands he 
haſed, and N. and V. S. being dead, brings 
s bill againſt 4. S. the widow and her four 
children, to ſubject her eſtate to the plaintiff's 
demand under the covenant of V. S. It being a 
Gubtful caſe whether the plaintiff*s debt accrued 
breach of covenant, till after the appointment of W. S. 
oh in 


* 


C—0 Covenant. Ct; 
in execution of the power Lord Hardwicke dn | 
the bill. * Wo | | 
be The truſt created by the huſband of the wiſe 
eſtate would not at law have been deemed fraudu- 
lent againſt creditors, not even agairiſt a ſubſequent 
purchaſer; and if ſo, this court will not carty it 
1 — | * 1041 
Voluntary conveyances in general are held fray. 
dulent againſt purchaſers. " N | 


51. A: previous to his marriage with B. core 


- Executory. 
23 Feb. 1746, cor. Hardw. CO. nanted that he would by will or ſome good aſſurance - 


Lee v. Cox and D' Aranda . 
2 N 1 Veſ. I. nomine Les in law grant to B. or E. B. her mother or her 


y D' Aranda. | executors, in truſt for B. and for her ſeparate uſe, 
* Blandy v. 822 * 1000 J. to be paid to B. after his deceale; and in 
Aal cke thereto, Barret 7. Caſe he ſhould not by will or otherwiſe aſſure to 
Beckford, x Vel. 22 Weyland FB. the 1000 f., then his executors; c. ſhould 


— — 8 within fix months after his deceaſe pay B. the 
Ca. 95.—With reſp<& to caſes 1000 J. A. died without making any will or deed 
upon fatisfaction of portions and in regard to the 1000 J. B. is entitled under this 
— dug fir. denden covenant in the marriage artieles to the 1000 J. out 
note. of the inteſtate's eſtate, but not to a diſtributive 
ſhare alſo of the perſonal eſtate, if it ſhould amount 
to more than the 1000 J.; it being only intended 
to ſecure a proviſion for the wife, and not as a 


debt againſt the huſband. * 4 


Real. 52. J. S. covenanted to convey and ſettle houſes, 

26 Mar. 1746, cor. Hardw. C. lands, and tenements, or a rent - charge iſſuing 
Deacon Erecutria v. Smith Wis . | 

dow, 3 Ath. 323+ thereout, to certain uſes. - J. S. afterwards pur- 

x Vel. 540. S. C. cited. chaſed lands, but did not make any ſettlement of 

them purſuant to the articles and coyenant, and 

then died. Decreed the after-purchaſed lands 


(a) Sic Tooke v. Haſtings, ſhould be to the uſes of the ſettlement (a). 
2 Vern. 97. Roundel v. Beary, 
2a Vern, 482. Wilcocks v. Wilcocks, 2 Vern. 553. Lechmere v. Carliſle, 3 P. Wms. 211. 238. 
Wilks v. Wilks, 5 Vin. Abr. 293. Bridges v. Bere, 2 Eq. Abr. 34. Lewis v. Hill, 1 Veſ. 274 
Attorney-General v. Whorewood, 1 Veſ. 540. Sowden v. Sowdeny 1 Bro, Ch. Ca. 58a. 


A covenant to convey and ſettle lands is ſtronger 
than to ſettle only. 

Though the party who is under a covenant to 
purchaſe and ſettle lands dies before he has com- 
pleted it, that is no reaſon why it ſhould deſcend 
upon the heir at law, and therefore it is right to 
determine upon what appears to be the intention 


(5) This rule ſeems to have on preſumprive evidence of that intention (5). 
been founded on the judgments 
of Lords Somers, Cow per, and Harcourt, and eſtabliſhed by Sir Joſeph Jekyll, M. R. and Lord Talbot 
in Lechmere v. Lord Carliſle, with ſome reftriftions. X n 


K. Ai 


— 
— 


SAS FFA FF FTF. 


2K N F 


wy 


FE = 


Ke 


1. Several Sorts of —how created, &c. 


R. H. on his marriage covenanted that he, 
his heirs, executors, or adminiſtrators, ſhould pur- 
chaſe lands of the value of 600 J. per annum, and 
hould: ſettle them to the uſe of himſelf for life, 
afterwards in part for a jointure; and the whole 
upon the ifſue of the marriage; remainder to his 
right heirs for ever. R. H. purchaſed lands, which 
he did not ſettle according to his covenant, but 
deviſed them away. After making his will, he 
purchaſed other lands, and died — ſorm- 
ng the coyenant. Upon a bill by the heir at law- 
zpainſt the perſon entitled to the perſonal eſtate to 
have the covenant performed, Lord Chancellor ſaid 
he would look into the caſes cited (a), and though 


C—0 399 
Non-per formance, 


on- per 
6 July 1749, cor. Hardw. C. 
v. Hill, 1 Vef. 274+ 


(a) The caſes cited were Lech- 


he muſt go as far as the precedents, he would not mere v. Lechmere, Ca. temp. 


ro farther in decreeing a performance. The cauſe 
ended by compromiſe, 


54. Tenant for life, remainder to his ſons in 
tail, remainder to his nephew in tail, remainder 
orer, having no ſon but only a daughter, let the 
nephew into immediate poſſeſſion of his eſtate, on 
his covenant to permit the uncle's r to 
receive the rents, ſo long as the nephew ſhould 


Talb. 80. 3P. Wms. 211. 228, 
Vernon v. Vernon, 2 P. Wms. 
594. Kel. in Ch. 9. Deacon v. 


J Ack. 328. Blandy v. Widmore, 2 Vern. 709. Wilcocks v. Wilcocks, 2 Vern. 358. 


Wheſe Advantage. 
13 July 1750, cor. Hardw, C. 
Lord Townſend v. Windbam, 


2 Po. 4. 


enjoy the eſtate in his lifetime. The uncle lived 


12 years afterwards, and being in debt he made an 
zppointment to à truſtee in favor of his daughter, 
and then died. Upon a bill by the uncle's credit- 
ors for an account and ſatisfaction out of his aſſets, 
it was infiſted for them, that the kind of intereſt 
granted was ſuch as the teſtator would haye been 


entitled to the benefit of, although he had made no 


particular appointment. But Lord Chancellor was 
of opinion, that without making a particular ap- 
pointment neither he nor any in his place could 


tare any benefit of the covenant, for it muſt be 


conſidered as a covenant or grant of the intereſt in 
the land ; perhaps it may partake of both, but con- 
ldering it as a covenant, no action of covenant 
could de maintained by teſtator's executors upon 
the deed until appointment made by teſtator. 
Taking it as a grant of the intereſt in the land, it 
was ſuch as could not take effect until appoint- 
ment, If an appointee had been named in the 
(red, as if it was to deliver poſſeſſion, and let any 
other — perſon receive the rents and profits, 
Iod Chancellor would have thought it had operated 
wt barely ag a covenant but as a grant or _—_ 

Bet . emule 


400 C—0 


(a) This has been determined 
zn ſeveral inftances, that though 
it is by way of covenant it ope- 
rates the other way, as in Lord 
Mountjoy's caſe, in 4 Leo. 147. 
ſo in 3 Leo. 305. in Pollexfen's 
time, Nat he was a griat of © way 
not operating as a covenant, 


e 
14 July 1750, cor. Hardw. C. 
E * Codrington, 

1 Ff, 516. 


en 4 


demiſe of the term, or chattel intereſt to take eſſed 
in poſſeſſion out of his remainder in tail, when that 
remainder took effect in poſſeſſion (a). In this 
caſe no perſon was named at the time, but when 
the teſtator executed the power by nominating an 
appointee, then it became complete, and operated 
as a grant of the land for that chattel intereſt to 
take effect out of his remainder in tail from that 
time. The teſtator had a power to appoint the 
benefit of the covenant generally to any perſon, or 
to take it to himſelf : he has appointed. voluntarily 


to his daughter, and in reſpeCt of his creditors it 


mult be, conſidered as part of his eſtate at the time 
of his death. Decreed the appointment void as 
againſt the creditors, and that whatever ariſes out 
of the deed, is a part of the general aſſets of the 
teſtator, his daughter having no ſpecific lien upou 
the fund unleſs any ſurplus after debts. 


55. The words, © I do oblige myſelf, my beirt, 
tc executors, and adminiſtrators, to warrant and for 
te ever defend, &c.” amount to the ſame as © / 
ic coverant, &c.” Many other words in a deed 
will amount to a covenant beſides the word corr- 


. nant, as © I oblige, agree. 


Executed or ſatisfied. 
10 May 1751, cor. Hardw. © 
Pinnel v. Hallet, Ambl. 106. 
I Eg. Abr. 26. 
Vide Tyrconnel v. Ancaſter, 
Ambl. 237- Londonderry v. 


Wayne, Ambl. 424. 


Executed er ſatisfied, 
1 July 1752, cor. Hardw., © 
Prime v. Stebbing, 2 Vej. 409. 


56. J. S. covenanted on marriage to ſettle on 
his wife and iſſue lands of the value of 500 J. per 
annum ; afterwards he purchaſed lands at M. 
worth 180 J. per annum, and by will directed them 
to be applied in part ſatisfation of the covenant. 
The value of theſe lands fell to 150/. prr annum. 
Per cur. —Let the Maſter inquire the value at teſta- 
tor's death, and let that be a ſatisfaction pro tant: 
If they had been purchaſed at the time of the mar- 
riage, the value ſhould haye been taken as at the 
time of the purchaſe, 


57. Lands deviſed to a wife are not a ſatisfaction 
or performance of a covenant in marriage articles 
that lands /ettled on her are of a certain value: 
eſpecially where it appears clearly to be the inter. 
tion that ſhe ſhall have the deviſed lands over and 


above thoſe ſettled, | 


Where binding. 
7 Nov. 1752, cor. Hardw. C. 


Lewis V. Nangle, Ambl. 150. and 


2 P. Nm. 664. in a very ex- 


natery note by Mr. Cox to 


the caſe of Ev v. Evelyn, 


58. Where money borrowed on the wife's eſtate 
partly to pay her debts contracted dum ſola, and 
partly for the huſband's uſe, he ſhall not indemnity 

r eſtate from any part of it. But where 
huſbang borrows a ſum for his own uſe, _— 


<< =H = & JA 


=. Mm 


e 
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wiſe joins in a mortgage of her jointure for pay- , Lord Huntingdon's caſe, 
— of it, her eſtate ſhall be a' creditor o he 3 OM 1 2 
buſband for that ſum. | or Gag th ebay 


Pocock v. Lee, 2 Vern. 604. 

: | Bagot v. Oughton, 1 P. Wms, 

7. Lord Kinnoul v. Money, cited 3 Bro. Ch. Ca. 206. Clinton v. Hooper, 3 Bro. Ch. Ca. 201. 
iche v. Powlet, 2 Atk. 384. Lacam v. Mertins, 1 Veſ, 313. 


39. The words grant and demiſe are implied co- — 
renants, with this diſtinction, that if there are —— 17 54, cor. Hardw. C. 
corenants in the ſame deed from the ſame perſon 1 Lab. 280. 
which he covenants in a more reſtrained man- 


ner, that will reſtrain the general effects of thoſe \ 


words (a). ; (a) A general implied warranty 
is controlled by an actual covenant in a reſtrained manner. Vaugh. 126, 


A covenant may operate as à releaſe, as a cove- 
nant not to ſue a bond may in caſe of an action on 
the bond be pleaded in bar. | 
2 E. covenants to lay out 7500 J. in the er ful 8 
purchaſe 


of lands, to the uſe of himſelf for life, 32 April 2765, Dow. Prot. | 


5 Bre. P. C. 552. 567. 


with remainder to his firſt and other ſons in tail 
male. He purchaſes lands in fee of that value, 
and permits them to deſcend to his eldeſt ſon. 
Held, that the lands ſo deſcended are a ſatisfat- 
tion of the covenant. ; 

So if a man covenants to leave his wife a certain 
ſum, and dies inteſtate, and the widow's diſtribu- 
tive ſhare of the aſſets amounts to the ſum cove- 
nanted; ſhe cannot have both, but the one ſhall 
de deemed a ſatis faction of the other. 


61. A. deviſed certain lands to his ſon B. for Inherent. 
life, remainder to his firſt and other ſons in tail 11 Feb. 1763, cor. Henley, C. 
male, remainder to teſtator's ſecond and third ſons, 
Ur. with a power for his ſons, when in poſſeſſion, 
to make a jointure out of any part of the eſtate not 
exceeding 400 J. per annum. B. by articles pre- 
nous to his marriage, covenanted to ſettle 400 /. 
a year clear of taxes and repriſes. A ſettlement was 
afterwards made of lands, with covenants that if 
they ſhould fall ſhort of 400 /. per annum B. would 
make up the deficiency, Held, that the ſettle- 
ment was intended as an execution of the power, 
nd the covenant to make it a clear 400 J. a year 
vas a miſtake, 
Executed or ſatisfied. 

8 Mar. 1773, Dom. Proe. 


Broughton Bart. v. Erriagten Er 
& al, 7 Bro, P. C. 12. 


62. To make a deviſe or bequeſt a ſ at 1Qtion 
for a collateral demand, or performance ot a prior 
wntradt, it muſt be eju/dem generis, and not land 

Vol. II. Dd for 


> <——__ ee een 


P. 1932, cor. Thurlow, C, 
Williams v. Willem, 
1 Bro. Ch. Ca. 152. 
U 


* Noys v Mordaunt, 2 Vern. 
591. 


Non-per formance, 
P. 1784, cor. Thurlow, © 
Wade v. Poget, 
1 Ne. Ch. Ca. 363. 


Executed. 

3 Feb. 1785, cor. M. R. 
Soden v. Scxoden, 

1 Bro, Ck. Ca. 532. 
The caſes cited in this cauſe 
were Took v. Haſtings, 2 Vera, 
97. Roundell v. Breams, 2 Vern. 
482. Wilcox v. Wilcox, 2 Vera. 
538. Bridges v. Bere, 2 Eq. 
Abr. 34. Wilks v. Wilks, 
Vin. Abr. 293. Lechmere v. 
hmere, Ca. temp. Talb. 80. 
3 P. Wms. 211. Coffin v. Dyke, 
or Dyke v. Leeds, 7 July 1740. 
Deacon v. Smith, 3 Atk. 323- 
Attorney-General v. Whorewood, 
1 Veſ. 534. Davis v. Howard, 
5 Bro. P. C. 552. Edwards v. 
Freeman, 2 P. Wms. 435. 665. 

Lew: v. Bill, 1 Veſ. 274. 


Covenant. .. 


for money or money for land; or muſt atleaſt be of 
ſuch certain and known value and eſtimation, and 
ſo far of the ſame nature of the thing to be ſatiz- 
fied therewith, as to appear indiſputably to be 


equivalent, or ſuperior, not only in grofs value, 


but in annual income, to the debt or demand, ot 


the thing to be performed. 


63. Covenant in an infant's marriage ſettlement, 
that whatever ſhould come to the wife from the 
mother or otherwiſe, ſhould be bound by the ſettle. 


ment. This covenant was reſtrained to what 


ſhould come from the mother only, and not to 
e coming unexpectedly from other quarters, 

o bind an infant, the marriage ſettlement muſt 
be fair and reaſonable, and not to deprive her of 
every thing. 


64. Where legal and equitable eſtates meet in 
the ſame perſon, the equitable merge in the legal, 
A certain eſtate is covenanted to be conveyed, and 
is not ſo, the breach of the covenant is in damages, 
and ſuch damages are money, not land, in the 
hands of the party injured, 


65. R. S., by marriage ſettlement, in conſide- 
ration of 10504. portion, covenanted to pay the 


. truſtees 1500/., to be laid out in the purchaſe of 


lands upon certain truſts. He alſo covenanted to 
pay the truſtees 500/. more for ſimilar uſes, and 
that in caſe the lands purchaſed ſhould not fell for 
20001. the deficiency to be made up out of his 
perſonal eſtate. R. S. never paid the money to 
the truſtees; but ſoon after his marriage pur- 
chaſed a freehold eſtate for 2150 l., and the eſtate 
was conveyed to him in ſee. Afterwards he died 
without making any ſettlement of the purchaſed 
eſtate, leaving a widow, a ſon, and a, daughter. 
The real eſtate deſcended on the ſon, and the v. 
dow took out adminiſtration. On a bill by the 
daughter to have the truſts of the ſettlement per- 
formed, his Honor (on the authority of Lechner 
v. Lechmere, Ca. Temp. Talb. $0.) decreed that 
the purchaſed eſtate ſhould be conſidered as bought 
by R. S. with a view to perform the vovenants it 
the ſettlement, and was therefore bound in equity 
to the performance of them: and his Honor 
conceived the eſtabliſhed principle to be, that 


« where a man is bound to do an act, and he = 
= | « wha 


= On © — -A J 


S228 
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« what may enable him to do the act, it ſhall be 
« taken to have been done by him with the view 
« of doing that which he was bound to do.” 


66. Proviſo in u ſettlement, that the wife mall! &—Zvuntet o Hage 


not be barred of any thing the huſband ſhall give . — 


by deed, or leave by will ; he dies inteſtate, and a 2 Bro. Cb. Ca. 95. 
freeman of London; her ſhare by the ſtatute and Blandyv. Widmore, i P. We. 


cuſtom, are not a ſatisfaction of the covenant. — Lee v. D' Aranda, 3 Atk. 


67. A. purchaſed an eſtate in mortgage, and ok Where rg = 
corenanted with the mortgagor to diſcharge the * July 1786, 92 


mortgage. A. is bound by this covenant, and his 2 57. Cb. Rep. 101. 1 53. 


perſonal eſtate ſhall not exonerate the real eſtate V Cope v. Cope, 2 Salk, 
449. Evelyn v. Evelyn, 2 P. 


charged with this debt. Wms. 659. Corniſh v. Mew, 
Ch, Ca. 271. ma Pockley, 1 Vern. 36. Bagot v. Oughton, 1 P. Was. 347. Lacam v. 
Mertins, 1 Vel. 312. 4 Rochford v. Belvidere, 5 Bro. P. C. 520. | 


68. A male infant married an adult female, Where binding, 
who, by ſettlement, coyenanted that her eſtate %, 1789,cor. — 


ſhould be ſertled to certain uſes: he is bound by 2 Bro. Ch. Ca. $45. 


her covenant, ; Note; La. Chancellor ſeemed 
l to dwell upon the circumſtance 
that there was no appearance of fraud in this caſe on the intended huſband. 
69. Tenant in tail makes a mortgage, with co- Inherent, 
yenant for further aſſurance, and becomes bank- - — —— 2282 
rupt; his aſſignees are bound by the covenant, * . r — 4 
though no recovery was ſuffered. Vide Beck v. Welch, 1 Wilf. 
276. Edwards v. Appleby, 3 Bro. Ch. Ca. 652. (u.) 
70. A covenant to appropriate one-third of the —_ o | 
produce of a real eſtate, to raiſe a ſum of money; a — 5 
it is not a mere perſonal covenant ſuable at law, Wo YO nl 
but creates a lien upon the land; and the cove- 3B o.Ch. Ca. 531, 
nantees are entitled to have it ſpeciſically per- , 4.3" — 6 n 
formed. Wms. 104. where a covenant 


not to ſuffer a recovery was held a mere pe: ſonal covenant. Broughton v. Langley, 2 Salk. 679. where 
—— that though the eſtate was to remain in the covenantor, there was a truſt for the benefit of 


71. Bill for a diſcovery only, in aid of an action  Exccutory. 
of covenant, Plea, a clauſe in the articles, that es age» aa 
any diſpute ſhould be referred to arbitration. 2 M. jun. 232. 


over-ruled, a diſcovery being of courſe, while 
an action can be maintained. A mere covenant 


to refer is no bar to an action, as an expreſs agree- 
ment would be (a) that there ſhould be no ſuit at (e) As in Half hide v. Fenniax, 


hw or in equity: parties may ſo agree, and it is » Bio. Ch. Ca, 336. 
ery day's practice. 


Bs 74. A 


" kn 


Real. 72, A father was tenant for life, and his fon 
21 Nov. 1793, 2 MR. tenant in tail in remainder of an eſtate; under 3 
ar fy Za * ſettlement made on the marriage of the father, 


wherein was a power for the ſon, when in pofle(. 
Vide Coventry v. Coventry, ſion, to make a jointure. The and fon enter 

1 Stra. 596. and Alford v. Alford, into a general covenant — 4 reciting or re- 
— ga ferring to the power) that the ſon, within 12 
3 Bro. Ch. Ca, 297. months, ſhall make a jointure on a then intended 
| I wife. The father dies within 12 months; the ſon 
takes poſſeſſion and dies without making any ſettle. 
ment. The eſtate is bound by this covenant in 
the hands of the remainder-man; and the perſons 


5 entitled under it have a right to call for an execu- 
tion thereof. | 
Inberent. 73. An eſtate ſold ſubject to a mortgage was, 
1 — 1796, cor. — in this caſe, exonerated in favour of the heir b 
45 | ap. oY ? the perſonal eſtate of the purchaſer ; he having 


clearly made it his own debt by his perſonal acts. 
Where a mortgaged eſtate deſcends, and the 
mortgagee is preſſing for his money, and in con- 
ſequence the ſecurity is aſſigned ; a mere covenant 
* by · the heir upon that oceaſion, ſor payment, does 
(HE. Evelyn, 2 P. not make it his perſonal debt (a). 
Wms. 664. and Mr. Cox's judi- Sh. ; = 
— 22 in which he has collected all the material authorities, rules, and principles on this 
ſubgect. p 
So a mere covenant by the purchaſer of a mort- 
| gaged eſtate to indemnify the vendor, does not 
(% Vide Tweddell v. Twed- make it his perſonal debt (5, if he has not any 
dell, 2 Bro. Ch. Ca. 101. * contract or connection with the mortgagee, nor 
hs. + Ani governing caſe on this ſhews any intention to transfer the debt from the 
2 ; ee eſtate to Limſelf : for the covenant is what he muſt 
enter into if he pays a leſs price in conſequence of 
the mortgage. 


74. Where a father, on his daughter's marriage, 
ene covenants to leave her at his death, an eq;al ſhare 
2 Arfr. $82, * of his perſonalty with his ſon; a gift of his pro- 
In Edmunſon v. Cox, 7 Vin, perty in the funds to his ſon, reſerving the annual 


Abr. 207. pl. 11, the deed was 4;..3 z : . 

— —ͤ ane dividends for his own life, is not a breach of the 
binding on the grantor as a gift, articles. | : | 

In Hall v. Hall, 2 Vern. 277. an abſolute gift is held good; but if a freeman of London retains a 
power over the property, it is a fraud on the cuſtom, and void. In Turner and Jennings, 2 Vern. 612. 
a deed purporting to convey an abſolute future intereſt was held void oply as being fo recently befoe 
the death as to be merely a donatio cam mortis, and in its nature a teſtamentary bequeſt, although in 
2 adeed ; and in Tomkins v. Ladbroke, 2 Veſ. 594. Lord Hardwicke recognized the ſawe 

rine. . * 

: Note; Before the defendant OInsferred any property into his ſon's name, he ſubmitted a caſe for 
the opinion of the preſent Lord Kenyon, who adviſed him © that he was not reſtrained by the covenant 
from giving away any part of his perſonal eftate, provided the gift were abſolute, and to lake — 


Non-per formance. 


H. 1797, in Scace. 


8 * cw 


* 
4 
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in his lifetime.” And after defendant had tachſerred all the Gock to His ſon be fubmitted « ſecond 


ale to the opinion of Sir John Scott, who, ©* upon the whole, inclined to think that the transfer could 
Tod oye rr 1 


15. The conſtruction of covenants is the ſame = Hm conflracd. © 
in equity as at law; but equity will relieve againſt 74 Mar. 3 . 
z (trick performance upon equitable circumſtances, ,,,__ fins if A dons 


and no wilful default. Vide Bayley v. Leominſter Cor- 
poration, 3 Bro. Ch. Ca. 521, 1 Veſ. jun. 476. on the principles of which his Honor decided this caſe, 


A legal inſtrumeat is not to be conſtrued by the 
acts of the parties. 


See more, tit. Agreement, Bond, Condition, Deeds, 
Morigage, Power, Warranty. 

Of Tenant in Tail and Remainder-man, ſee 
fate tail. 

Of the Covenants in Leaſes, as well general as 
ſpecial, ſee Landlord and Tenant. 

Of Money covenanted to be laid out in Land, 

© how conſidered, ſee Money. 


Sec. 2. What ſhall amount to a Cove- 


nant to ſtand ſeiſed. 
i A CONVEYANCE by way of ſeoffment may P. 2692, Cane. 
operate as a covenant to ſtand ſeiſed. Thompſon v. Lifield, 1 Vern. 4 


2. A. by indenture without livery, granted, en- H. 168, cor. North, C. 8. 
ſeolfed, and confirmed his land to truſtees, to = 32 * ' Fw 296 
ſand ſeiſed to the uſe of his three brothers, in , 110d. 17. 
confideration of blood: decreed this ſhould work 


42 coyenant to ſtand ſeiſed. 


her daughter to J. S. ſurrenders it to the uſe of rn 


. in feez the marriage takes effect, the huſ- 2 Eg. Ar. 27. fl. 31. 
nd ſignèn writing — he owns that the limi- g — 

ations of the remainder in fee to him was a 
miſtake, being intended for the wife, and he ac- 
tordingly covenants to ſtand ſeiſed of this remainder 
n truſt for the wife in fee: this is not a mere vo- 

covenant, and equity will compel the 

ce of it. 


3. A feme ſeiſed of a copyhold, on meh of T. 1728, cor. King, C. 


4 In the caſe of a conveyance by leaſe and 2508 to bn, 
Rleaſe, the leaſe being loſt . not at all concern * — * 
de ſubſtance of the caſe; and a conſideration 


Dd 3 


406 C—o Covenant. 92 
(a) That is to ſay, a confider- being proved (a), though the leaſe is miſſing, 
ation of marriage or blood for à the releaſe will amount to 'a coyenant to Ran 

pecuniary confideration will not ſeiſed 

raiſe an uſe by way of covenant euled. | 
to ſtand ſeiſed. Nu Sanders on Uſes and Truſts 558. alſo Lloyd v. Spillet, 2 Atk. 149. If pu. 
. Chaſer for a valuable confideration by ſome defect in the conveyance has not the legal eſtate properly 
conveyed to him, though the conſideration cannot create a »/e by way of covenant to ſtand yet 
the vendor will be conſidered a truſtee for the purchaſer. Yide Pollexfen v. Moor, 3 Atk. 233. 


See more, tit. Uſes. 


SEC. 3. How far the Covenantor ſhall 


be bound where he covenants for the 


Acts of his Anceſtor or of any other 
Perſon, 


M. 1715, cor. Cowper, C. I. BILL to compel the defendant and his wife 
2 v. Horn & al. to join in a fine to the plaintiff, purſuant to 
5 "Harb 4 ' 5 ag his covenant, in a conveyance. The defendant 
| and his wife and H., their ſon and heir, ſet forth 
in their anſwer, that defendant H. is tenant for 
life, remainder to his wife for life, remainder to 
the heirs of the huſband by his wife, remainder ty 
the huſband's heirs ; and infiſt that nothing paſſed 
by the conveyance but an eſtate for life of the 
| huſband, and that the wife did not ſeal the deed. 
The buſbend and wife were Decreed, that the huſband ſhould procure his 
parties to the deed, but the de wife to join with him in a fine to the plaintiff, ac- 
covenant was that the huſhand cording to his covenant, ſince he hath taken upon 
1 wife — * a þ — himſel to do it, and the phintiff hath paid the 
ne ſur conuſans de droit, &c. 
2 by the buſbane dose. full value of the eſtate. 
M. 1718, cor. Cowper, C. 2. Huſband and wife, for a valuable confiders- 
Orredor Coiran v. Found, tion, by leaſe and releaſe conveyed the wife's lands 
* 7 in fee, and covenanted that the wife ſhould levy 
2 Eg 45+ pl. 4 
Lord Cowper in this caſe ſaid, it a fine of the ſame to the uſe of the purchaſer: ſhe 
. — os refuſed to levy a fine, . Plaintiff brought his dill 
procure his wife o levy a fine, to have his title perfected by a ſpecific performance 
ond forcs her to part with L of - —_ and a _—_— * — _ 
. a ſpecific performance ha n decreed in 
— "ox 1 —— — like caſe: — Lord Chancellor would not decree 
formance was decreed ; and Hall a ſpecific performance in this caſe, becauſe, upon 
—— — %-: ſuch a decree, the huſband could not compel his 
0 wife to levy a fine; and if ſhe would nat comply, 
impriſonment would fall upon the huſband for 
| contempt, which was the ill conſequence of the 
decree in the cited caſe. His Lordſhip therefore 


A. 5 directed the defendant to refund the purchals 
| money with coſts, | 10 
Yet, 


nnn a -_- i. 1 1 r 
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53. For Ads of another. 
3 Yet, if it-can be made appear to have been, 


the huſband offers to return all the money with 
intereſt and coſts: = Query, if, under all theſe cir- 
tumſtances, the court would not diſcharge the 
huſband from the covenant. | 


4. If one borrows money for another on a 
mortgage of his eſtate, the covenant in the mort- 
gage deed, to pay the money, will bind him for 
whom it is borrowed, for it is properly his debt 
and his covenant, and the mortgagor is only a 
nominal perſon, The mortgagor may file a bill 


C0—0 407 


T. 1723, cor. M. R. 
Inter v. Devermux, 8 
3 F. Vm. 189. (a.) 


againſt his debtor to have his eſtate diſincumbered 


him, and ſo may every ſurety againſt his prin- 
that, for he ſhall not be put to bis deb. aſſump. 


5. Where the huſband, for a valuable conſidera- T. 2733, cor. Jekyll, M.R, 
tion, covenants that his wife ſhall join with him Hi! v. Hardy, 3 F. Wa. 189. 


in a fine, equity will enforce a 1 of 
the - per on a preſumption that the huſband 
has 


poſe, 


6, It was ſaid in this caſe to be a rule amongſt 
conveyancers, that where an eſtate has been long 
in a family, that the vendor's covenant mult go as 
far back as the firſt purchaſer of the eſtate; but 
where the vendor claims immediately under the 
perſon who firſt bought the eſtate, there he need 
not covenant any farther back than from that per- 
ſon, becauſe whoever buys the eſtate has the be- 
nefit of the covenants in the conveyance to the 


vendor's purchaſer. Lord Hardwicke ſaid he never 


heard of ſuch a rule; yet where conveyances are 
to be made by a decree of the court, they ſhould 
be ſettled by ſuch rule as men of judgment among 
conveyancers would direct. There are many caſes 
where a perſon covenants no further than his own 
acts, as where an eſtate is decreed to be ſold for 
payment of debts, and no ſurplus remains, the 
court will not require the heir to covenant beyond 
his own aQts. So as to a deviſee. But where, 
after ſuch ſale, the ſurplus is conſiderable, the 
heir or deviſee in many caſes has been directed to 
covenant, that neither he (the heir) or his imme- 

Dd 4 diate 


> E. Ar. 28. ph. 35. 


gained his wife's conſent for that pur- 


17 Jen. 1745, cor. Hard, C. 
Loyd v. Griffith, 3 Ath. 267+ 


| diate anceſtor, nor the deviſce or his deviſor, ha 


ici . 18 a Sxc. 4. Of general, implied, uncertain, 

gdefective, voluntary, or unlawful Co- 
Vienants. wt 

Fr Defefive. k A, covenanted, by articles, to convey lands, 


694, Canc. 2 but did not covenant for his heirs, 
* — '9% the heirs ſhall be bound. | K* 


Uncertain... 2. A. curate of N. covenanted to build a houſe 


T. 1709, cor. Cowper, C. on the glebe land. B. brings a bill for a ſpecific 
. 3 of the agreement; and it was inſiſted 
0 


Nice; In Moſely v. Virgin, for the defendant, that the covenant was too looſe 


Veſ. jun. 186. Lord Loughbo- n. : 1 , , 
gh —— Croat of and uncertain to be performed in ſpecie, both. in 


this caſe in 2 Eq. Abr. is a looſe reſpect to time and value, and ſounds only in 
note of the caſe (as moſt of the damages. Decreed, a conyenient houſe to be 


Sau e eee and for that put oſe each party to chooſe 
rate, hut be did not know where (WO commiſſioners, and if they could not agree, 


to find a better account of it, then to reſort to the ordinary of the dioceſe, 


Unlawful. ' 3: A covenant, before marriage, to releaſe the 
e? 


20 May 1710, cor. Comper, C. wife's guardian, within two days after marriage, 
1 een. of all accounts of meſne profits, was ſet aſide in 


1 P. Wie. 121. equity as being extorted from the huſband, and in 


Vide S. C. ante, tit. Agree- nature of a marriage brocage contract. 
ment, ſ. 7. pl. 9. and notes. ; 

Nete ; The caſes in which courts of equity will relieve againſt unequal contracts on principles of public 
policy ate ſtated by Mr. Cox in a note to Oſmond and Fitzroy, 3 P. Wms; 131. 

'Che following deciſions have taken place on points fimilar to that in the principal caſe, Pearce v. 
Waring, cited in Hilton and Hilton, 2 Veſ. 547. Hide Hilton and Hilton, Vue Griffin and Dereville, 
eited in Mr. Coxe's note to Oſmond and Fi- zroy.— The following caſes have been decided on the ſame 
ground as Griffin and Deveuille, between parent and child, Ocken v. Okeden, 2 Atk. 258 3B. 
P. C. 56 Young v. Pear, 2 Atk. 266. Cocking v. Pratt, 1 Veſ. 400. Hawes v. Wyatt, 3 Bro. 
Ch. Ca. 156. | 


. S 4. A voluntary covenant is not to be carried 
A , Canc. 2 3 a 
220. v. Gr —.— +45" 693. an equity beyond the letter. | 

General. F. A coyenant to make ſuch a title as vendee's 

r wr N counſel ſhall approve, means no more than that 

10 Med. cos, the plaintiff ſhould make out a good title, for if 

2 Eq: Abr. og l. 9. the counſel diſapprove of a good and clear title, 

Vide S. C. ante, ſ. 14 with notes. the yendee will be bound by his bargain. = 


Voluntary. * 6. E. P. covenanted to convey all his lands 
F. 1731, SCacce yp" being in mortgage) to himſelf and his wiſe 


2 . for their lives, and to the heirs of the marriage; 


remainder to E. P., plaintiff's father in tail — 
Ar 14 W 


SB 8 Q = Q ﬆt=. sf - 
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4 General, implied, deſective, voluntary, &c. CO- 409 
who was a ſtranger both in blood and conſidera- 
ton; and having no iſſue“ (and his wife being „Auere if it was not che W. 
ead) deviſed the mortgaged premiſes to defend- venantor who bad no ifſue, and 
ant and died. Plaintiff brought his bill to have the e ür 469d, #+ angy in 
covenant executed m favour of him, but it was 
liſmiſſed. Otherwiſe, if ſuch covenant had been 
in favour of children, creditors, or on ſuch other 
good conſiderations; for though the making of the 

ment was voluntary, yet the motive inducing 
vas valuable and good. So in favour of a pur- 
chaſer, the ſeller after purchaſe being conſidered 
only as a truſtee for the purchaſer, 


— 7. A queſtion in this caſe aroſe, Whether a Implied. 
ted man was entitled to ſatisfaction out of aſſets b Pray 7 22 
ole reaſon of an implied covenant ? Per Lord Hard. l Andi, 250, 


wicke, The words grant and demiſe are implied 


1 covenants with this diſtinction, that if there are 
* covenants in the ſame deed from the ſame perſon 
by by which he covenants in a more reſtrained man- 
as ner, that will reſtrain the general effect of thoſe ; | 
TY words (a). Lord Hardwicke alſo ſaid there was (=) A general implied war- 
no caſe within his knowledge where relief could ranty is controlled by an actual 
the de had in equity for ſatisfaQtion merely on an im- Vaugh. 126. ä 
ge, plied covenant. | 
* 8. A., by ſettlement, after marriage (not bei Voluntary. ; 
toy indebted) (a), — ——__ — family *. 1757» — Thurtow, C 
| uſes, reſerving a power to ſell, but covenanting 328. mh 447. 
die that the purchaſe money ſhould be paid to the truftees to 1 Eq. Abr. 24. 
1 be laid out to the ſame uſes ; A. then ſold to B., who | (EO — — 
ile, lad notice of the covenant, and paid the money to A. ;, — ws wage 
— 4. died inſolyent. Decreed, that B. s repreſenta- void at purchaſers under 
= tire ſhould not be obliged to pay the purchaſe 27, Fs. Ford Hardwicke — 
money over again to the truſtees to the uſes of the which teſpects — wad 
ed nt, which being voluntary, was fraudu- rg wear gan in 
leut againſt a purchaſer by the 27 Elia. | 28 — 
9. A general covenant (looſe and undefined) to General and uncertain. 
e's lay out a certain ſum in a building of a certain PA bn n 
hat nlue, cannot be executed if it does not expreſsly ON mm 
if itinguiſh what the building is to be, ſo that the 
le, court can deſcribe it as a ſubject for the report of 
i Maſter, 
ids Of Voluntary Covenants, ſee Agreement, Bond, 
ife Debts, Deeds, Marriage, Seduftion. : 
e; Of unlawful or unreaſonable Covenants, ſee 
> Agreement, Bond, Conſideration, Deeds, Fraud, 


r, Seduction. ' 


- _ Committee—Lyunatic. 


6400 
| GENERAL REFERENCES, 


Coal-Mine—ſee Mines. 
Cadicil— Will. | | 
Collateral Evidence—Evidence, 
Co/lege—Charity, Corporation, 
Collierie— Mines. 

Colluſion— Fraud. 


Commitment Bankrupt, Contempt. 

Common Recovery — Retoverꝑ. | 

—, 7. enancy in — Joint · tenant, Par- 
ceners, 

Seal—Corporation. 

| , Right of —Copyhold, 

Company — Corporation. 

Compos Menti.— Lunatic, Mill. 

Compoſition real — Tithe. 

— — of Debts—Debts. 

Cumpulſon Deeds. 

Concealment——Deeds., F raud. 

Concluſion—Eſtoppel. 


Condemnation of Goods after Seizure—Rt: 
venue. 


Conjunftive and Digjunctive — Mords, 
Expoſition of. 
Conquered Countries Colonies. 


E Diäributian, 
elt. 

Conſtruction. Deeds, Words. 
Contraband Good. — Revenue. 


Cuntracts— Agreement, Trade, Uſury: 


( 4m ) 
GENERAL REFERENCES. 


Contingent Remainder -—Deviſe, Eſtate, 
Remainder, 


- Debts—PBankrupt. 


Inter % Deviſe, Eftate on 
Contingency, Remainder, 


Cntributior— Average, Debts, Legacy, 
Proportion, 


Conver/ion—Devaſtavit, under tit. Ere- 
cutors and Adminiſtrators, Trover, 


Conveyance Deeds, Releaſe, 

Co obligor.— Bond, Surety. 

Cparcener.— Gavelkind, Joint⸗tenant, 

Parceners, Partition, 

Opyright—Literary Property. 

Counſe!lcr—Equity, Otlicers of, 

Cunty Palatine—Palatine County. 

Court of Chancery—Equity. 

— of Exchequer Equity. 

Court Inferior —Jnferior Court. | 

—— Spiritual, or Cbriſtian — Ectleſi⸗ 
aſtical Perſons and Things. 

»— /oreign— Foreign Courts, 

— of Stannarie—Stannaries. 

—— of Orphans—L ondon, Cuſtoms of, 

—— of Chivalry—Chivalry. 

Curts—Juriſdition. 

Coverture—Paron and Feme, 

Covin—Deeds, Fraud. 

Crofs-Bills—Bill, . 

— Examination Evidence. 

Crown—Prerogative, Revenue, 


5 11412) 


C—u fl | Curteſy, 


Of the Requiſites to give an Eftate by the 
Curteſy—Of the Condition and Power 


of the Tenant ; to what Charges, In- 
cumbrances, or Forfeitures he ſhall. 


be ſubject, and how far favoured in 
Equity. | 


2 2695, Cane. | bi TENAN T by the curteſy ſhall have the aid 
— — of equity againſt a truſt term (a) afli 
* 22 —— in truſt to attend the inheritance, and gon 


bendy, Prec. in Ch. 65. ard in againſt him by the heir at law, 

Brown v. Gibbs, Prec. in Ch. 97. 

which occaſioned the diſtinction to be advanced between a tenant by the curteſy and in dower ; but it 
has fince been exploded or declared unreaſonable, and Lord Somers himſelf (when Snell and Clay was 
cited and urged in Brown v. Gibbs) admitted there was no difference, and he avoided the authority of 
Snell and Clay by ſaying, that the point of a tenant by the curteſy's having the benefit of a truſt-term 
was not debated in the court —Di#, per M. R. in v. Sutton, 2 P. Wms. 706, 4e poſt, 
tit. Dower. 


H. 1705, cor. Cowper, C. 8. 2. A. deviſed 300 J. to be laid out in land and 
Sweetapple v. Findon, ſettled to the uſe of his daughter and her children, 
Fide Otway v. Hodſon, a Ver. and if ſhe died without iſſue to go over. ' She 
586. Cunningham v. Moody, Married B. and had a child by him; both ſhe and 
2 Vel. 176. . the child died before the money was laid out: on 
a bill by B. either to have the money laid out or 
the intereſt of it for his life, in lieu of the rents and 
profits, decreed the money to be conſidered 28 

land, and B. to be tenant by the curteſy. 
S. c. cited in Omay v. Haden. A man may be tenant by the curteſy of a truſt 


Vide Worthington v. Fletcher, as well as of a legal eſlate. 
cited in Williams . Wray, 2 Vern. 681. 8. P. decreed. 


H. 1708, cor. Cowper, C. . 3. One ſeiſed of lands in fee had two daughters, 


Watts and others v. Ball & al. and deviſed his lands to truſtees in fee, in truſt to 


2 pt 45 2. pay his debts and convey the ſurplus to his daugh- 


« Cited 2 Vern. 620, ters equally, The younger daughter married, and 
died leaving her huſband and an infant ſon. On 
the eldeſt daughter bringing a bill for a partition, 
decreed that the huſband of her ſiſter ſhould be 

(e) There ſhall be a tenancy tenant by the curteſy (a). | : | 
by the curteſy of a truſt as well | 
as of a legal eſtate, wide Sweetapple v. Bindon, 2 Vern. 536. Chaplin v. Chaplin, 3 P. W. 234. Caſ- 
bourne v. Scarfe, x Atk 603. Burgeſs v. Wheate, 1 Blackſt, Rep. 138. 161. 182. er vide Harg. Co. 
Litt. 29+ a note 6. Truſt eſtates ate to be governed by the ſame rules and within the ſame reaſon 2. 
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eftates. Philips. v. Philips, 1 P. Ws. 35, and if there was not the ſame rule of in all 
i digen would be at ſes, and. there be the utmoſt uncertainty, which general poſit en- 
teading to the caſe of do wer as well as curteſy, may be reckoned an authority for the one as well as the 
ather. That truſts and legal eſtates are to be governed by the ſame rules is a maxim which has obtained 
wivecſally, and it is ſo in the rules of deſcent, as in Gavelkind * and Borough Engliſh lands, there is 
1+ rr: and as alſo 
of barring intails of truſts as of legal eſtates. There is no exception out of this general rule, nor any 
reaſon that there ſhould be. It would be impoſſible to fix the boundaries and ſhew bow far it ought to 
" Perhaps in early times the neceſſity of keeping to it was not ſeen or thoroughly conſidered. Banks 
1, Sutton, 2 P. WMS. 713. ; | 
ja Gavelkind lands a huſband may be tenant by tbe curteſy without having iſſue. 1 Inſt, 30. But 
it is only of a moiety of the wife's lands, and ceaſes if the huſband marries again, Robinſ. Gavelk. 


|, 3. © 1. 
+ 1 laſt, 18. b. 1 Co. 121. b. 


4 J. S. deviſed his lands to A. his ſiſter on T. 1725, cor, Lds. Comrs. 
was his heir at law) for her life, and that if ſhe Vue. Vernon, 9 Med. 147. 
married and had iſſue male of her body living at . 7 l 
the time of her death, then to ſuch iſſue male and bis fiter ſhould have any benefic 
to his heirs male for ever; but if ſhe died, leaving 9! the inheritance (a3 he bad the 
no iſſue male at the time of her death, then to B. — — ryan CG 
and his heirs for ever. J. S. died, and A. married it; and if the operation of law 


defendant C., by whom ſhe had iſſue a ſon and a — —— — — 


hterz then A. died, and afterwards the daugh- intent — 
ter died, and the ſon ſurvived, who afterwards be determined by expreſs limita- 


tied. Upon the death of the wife the contingent 7 —— erin wary Ie 


eſtate tail to her iſſue began, ſo that at that time nor be tenant by curtely; as 
the eſtate was to commence in poſſeſſion and be where an eftate for life is limited 


conſummate, becauſe her eſtate for life, by which 7 * — — to ber 


it was to be ſupported, was gone; ſo that the male, remainder to the heirs of 
inheritance being never veſted in her during her her body, remainder © ber right 
life, for that reaſon her huſband cannot be tenant © — —_ 3 


by the curteſy. has a ſon, the huſband ſhall not be 
tenant by the curteſy, becauſe the 


contingent eſtate, which is to ariſe on her death intervenes between her eſtate for life and the inheritance. 
Vide Year-book, 1 Ed. 3. 14, 15.—45 Ed. 3. 16. ! . 


5. J. S. a papiſt, ſeiſed in right of his wife, T. 1725, cor. Price, B. abf. C. 
and having iſſue by her, he thereby became entitled * = Banks, 
to be tenant by the curteſy. J. S. joined in a fine Ei. Ar. 644. 5 15, 
vith his wife, Decreed that J. S. being a papiſt 
could take no larger eſtate under the fine than he 
had before, but that he might take as large, as 
had been determined. | 

It ſhould ſeem that a papiſt may be tenant by z P. Ws. 49. Mr. Cox's 
the curteſy (notwithſtanding 11 & 12 V. 3. to Wie. 
prevent the growth of popery) that eſtate being 
- 1 him by the act of law and not by pur- 


Nete; By ſtat. 3 Jac. x. c. 5, a popiſh recuſant convict, who is married otherwiſe than in open church, 
ud by a lawful miniſter, ſhall not be tenant by the curteſy. 


6. Tenancy by the curteſy is not ſo much favored 7 — cor: M. R. 1 
. anks v. Sten, or Sutton v. outs 
u law as dower, The nature and — ton, 2 P. . 200. to 520. 


414 Cu Curteſy. . 
2. Abr. 487. fl. 11. ol each in this caſe are compared and J 
Ns. c. poſt, tit. Dower, but herein particularly of curteſy (a). 

more at large. | A huſband has uc right to a tenancy by the 

curteſy, but from poſitive inſtitutions or proviſion - 

of the laws, whereas dower is a moral as well az 2 

al and an equitable right, The huſband's right 

| — curteſy — not ariſe from the Nen of 

huſband and wife, for then every huſband would 
have it, which is not ſo, nor doth the huſband 
want it. If it be not his own fault (or his miſ. 
fortune) he is, during the coverture, maſter not 

only of his own, but of his wife's eſtate, and by 
his induſtry and provident care may acquire pro- 
ſufficient without - any part of her eſtate to 
maintain himſelf after her death, ſo that the huſ. 

| band's tenancy by the curteſy has no moral founda- 
tion, and is therefore properly ſtiled a tenancy by 

| ,— curteſy, that is an eſtate by favor of the law of 

nd 


land. | 
Dower is founded in the marriage contract and 

is an equitable right to which curteſy has no pre- 

tence, -It is wonderful, therefore, how a tenant 
by the curteſy was ever deemed entitled to relicf 

in equity more than a dowreſs, and particular] 
that a tenancy by the curteſy might be of a tru 

eſtate, but not dower : that is a direct oppoſition 

to the rule and reaſon of the law allowing dower 

of a ſeiſin in law, but not a tenancy by the curteſy, 

becauſe the wife cannot gain an actual ſeiſin, but 

the huſband may, which reaſon holds in a truſt 
eſtate; for the wife cannot gain or compel a 

truſtee to convey the legal eſtate to the huſband, 
but the huſband himſelf may, therefore, if any 

diſtinction is to be made, dower ought to be pre- 

a ferred to curteſy. 

(5) 2 Vern. 324. Lord Somers in Snell v. Clay (b), decreed that a 
tenant by the curteſy ſhould have the benefit of a 
g truſt term attendant on the inheritanee, which he 
(e) Prec. in Ch. 65. denied to a dowreſs in Bodmin v. Vendebendy (e) and 
(4) Prec. in Ch. 97. Brown v. Gibbs (d); but that doctrine has been 
ſince declared unreaſonable; and Lord Somers, in 

Brown v. Gibbs, avoided the authority of Snell v. 

Clay, by ſaying the point of a tenant by the curteſy, 
having the benefit of a truſt term, was not debated 

in that cauſe, 

The opinion of Lord Ha'e, in Hard. 489. and 

* — 1 CO all the reſolutions (e) in the caſe of tenant by the 
Higford, 1 Eq. - ba. pl. g. Curteſy, ſeem to have ſettled the point both as to 
Wray v. Williams, 1 P. Was, dowreſſes and tenants by the curteſy, that yr 
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fall have the benefit of a truſt term attendant on 137. Brown v. Gibbs, Pree. lo 
the inheritance againſt an Hir. | Ch. bg. Bodmin v. Vendedendy, 

Perkins (who wrote before the ſtatute of uſes) nen | 
fo, 69. l. 349. ſays there-ſhall be no dower of a | 
uſe, and in fo. 199. f. 457- he ſays there ſhall be 
no curteſy of a uſe which thews he conſidered them 
doch as ſtanding on the ſame footing. The pre- 
amble to the ſtatute of uſes (J) recites, ** that by (f) 27H.3. c. 10. 
« uſes men loſt their tenancies by the curteſy and 
« women their dowers.” Theſe words ought not 
-to be taken in a general ſenſe, for the uſes com- 
plained of were ſuch as were created by fraudulent 
affurances and were ſecret ; but ſuppoſing all uſes 
before the ſtatute were thought to bar tenants 
the curteſy and dower, in equity as well as at law 
it will not follow that truſts or equitable intereſts 
ue to be conſidered now as they were then. 

The great queſtion in this caſe was, Whether 
2 widow ſhould be endowed: of an equity of 
redemption, though the mortgage was made in fee 
before the marriage. upon her paying a third of the 
mortgage money or keeping down a third of the 
intereſt; and it was decreed per M. R. that the 
widow ſhould be endowed, and if the parties 


differed that her dower ſhould be ſet out (g). (g) It is now ſettled, however, 
that a wife ſhall not be endowed 
of a truſt eſtate of inheritance or of an equity of redemption of a mortgage in fee, wide Chaplin v. Chap- 
lin, 3 P. Wms. 229. Attorney-General v. Scott, Ca. temp. Talb. 138 Godwin v. Winſmore, 
10. 525+ Burgeſs v. Wheate, 1 Blackſt. Rep. 138. 161. Dixon v. Saville, 1 Bro. Ch. Ca. 326. 


7. Lord Chancellor in this caſe ſaid it would be H. 1733, cor. Talbot, O. 
dangerous to titles to let in the claim of dower Choplin v. Chaplin, 
upon truſt eſtates. He took it to be ſettled that a 2 yo 
buſband ſhould be tenant by the curteſy (a) of a (% Id Cour v. Englith 

though a wife ſhould not have dower thereof; a. 603. BY 

for which diverſity, as he could ſee no reaſon, ſo 
neither would he have made it; but ſince it had 
prevailed he would not alter it. No caſe appeared 
to his Lordſhip where dower of a truſt (abſtracted 
from all other circumſtances) was allowed (5), (5) Yide Banks v. Sutton, 2 P. 
Wherefore his Lordſhip diſmiſſed the bill in this Ws. 700. 


caſe as to the claim of dower in a truſt eſtate (c). (e) In Shepherd v. $ 

| 1736, cor, Lord Talbot, the At- 
torney General and Mr. Fazakerlay (of counſel for the widow) confidered this point to have been ſs 
clexrly ſettled by the above reſolution that they declined ſpeaking to it. 


8. An huſband does. not forfeit his tenancy by P. 17 34, cor Talbot, C. 
the curteſy on leaving his wife and living in adul- 4 v. Sarg, 3 F. Wm, 276, 
tery, as a wife forfeits her dower by elopement, 
becauſe the ſtatute of Weftm. 2. c. 34. does by 
expreſs words in ſuch caſe create a forfeiture of 

| 9 > dower ; 


u 55 l \ Curtely. N 
6-2 1 dower z' but there is no act infliing the MA 
oba tenancy by the'curteſy in the n 


1735, cor. King,C, - 9. It was ſaid in this caſe to have been 8 
* Fraxce (o that a cuſtom for evety eopꝝ holder, upon the cha 
Tune & als Fragt. 4. of every lord, to pay a fine, is a xoid euſtomy but 

2 that where the lord is only tenant for life, or by the 
+4, +: - eurteſy, ſuch cuſtom is good. > 
BF. 1738, cor. Harde. C. 10. T. C. plaintiff's father, and alſo father of 
p< pe — the wife of the defendant 7. S. by virtue of a mar. 
1 Ah, — 4 ** p : 
Caſtorne v. Caffe, and of other lands in fee ſimple, had iſſue three 
2 Eg: Abr. 728. fl. 6 daughters. Part of the land of which he wa 


His lordſhip obſerved, that this ſeiſed in fee he ſettled on himſelf for life, remainder 
caſt wo conſidera- » 

dens; ü, What — to Anm his eldeſt daughter in fee, and the other 
an equity E 5 <p is con- Part of ſuch lands he deviſed to the ſaid Ann and 
— — Wen — her heirs, ſubjeCt to the payment unto her two ſiſten 


n entitle the be to be ud 200 l. a . 2 _ JED death, 
tenant by the curtely ?-—As to by leaſe and releaſe of 24 and 25 1728, mort- 
—_— a gaged part of the fee ſimple lands todefendant Starfe 
been confidered in this cout as an in fee, Proviſo to be void on payment of goo/, 
— the ſong; it 18 fuch. an and intereſt, On 6 Auguft 1729 Am intermarried 

— 7 "ogy _ de with defendant 85 S., and in 1731 ſhe died, leaving 
granted, intailed, deviſed, or mort= iſſue by him a ton, who died without ifſue, and 


25 L. e dene, on his death his two aunts the plaintiffs became his 
e, which proves that an equity heirs at law, and entitled to that inheritance, and 


of redemption is not conſidered in T. 1733 brought their bill againſt the mortgagee 


barely as a mere right, but ſuch. : x 
noe ata? —— Scarf, (who came into poſſeſhon in 173) and J.. 


tion of this court, there may be (Inf. al.) for a redemption of the mortgaged pre- 
a ſeifin, or a deviſe of it could miſes, and to have an account of the rents and 


not be good. The perſon who is J 
ee profits of the real eſtate which belonged to the 


tion is in this court conſidered as defendant J. $S.'s wife, that deſcended to his ſon, 
owner of the land, and the mort- from the time of the death of ſuch ſon as heir at 


gagee to retain the land as a g 
pledge or depoſit. And for this Ia to both of them. Defendant J. S. inſiſted to 


reaſon it is that a mor!1gage in fee be entitled to the mortgaged premiſes for his life, 
is conſidered as a per/on:! flare, ag tenant by the curteſy of the mortgaged eſtate; 


beds in che bar in ett af te. but his Honor (8 May 1735) held that he was 


The buſband of a mortgogee in fee not, and ſo was decreed to account for the rents, 


4 — — 3 bow 2 Sc. thereof from his ſon's death. On an appeal, 
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' there be @ forecloſure, or that ſuch Lord Chancellor (on great conſideration) was of 


mortgage has ſubfiſted ſor ſo Opinion that J. S. was entitled to be tenant by the 


great a length of time as the . ; 2 nd fo 
ET 00 — curteſy of the equitable eſtate of the wife, a 


them not to grant a redemption. reverſed the decree at the Rolls as to this point. 

A mrigage in fee will not paſs under a deviſe of all my lands, tenements, and bereditaments. Wide Litten 
and Faid, 2 Vern. 625, where it is ſaid, if it was a releaſe of an equity of redemption of fore» 
- Cloſure, it is now part of the real eſtate in the land. Burnet and Kinofton, 2 Vern. 401. a morigazt 
in fee in right of the wife on the huſban@'s dying and not diſpoſing thereof, was decreed to be a cheje 40 
actioa, and ſurvive to the wife; from whence it follows, that the perſon that is entitled to the equity of 
redemption is owner of the land ; for if a mortgage in fee in right of the wife is on the death of the 
huſband decreed to be but a choſe en afjon, if the ownerihip of the land is nat in the mortgagor, _ 


e ſettlement, being ſeiſed of lands in tall, 
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Tenant's Eftate, Cunditim and Power, &c, | Cu % 
jo nobody; and if this matter of mortgegees is dot an intereſt in equity only, bat pr a real eftate, ry 
ben the real property will de ſunk and veſt no where, if not in. the mortgagee: If a man by his will : 
r — ſee thoſe lands, 2 deg of the 
wal de. ie, but in equity only a. revocation pro tanto, amounting to as letting in & charge 
in the land, ad when the mortgage is paid the deviſe takes pldce, The Sadr the land 
does always veſt in the mortgagar or mortgagee. That an equity of . 

Fi than every truſt, and as there can be no benefit bad of an equity of redemption dat by ſud · 

out of this court, ſo in the caſe of every mere in lands which is conſidered az'a reaFeftatein' 
this court, but cannot be come at without « ſubpeoa, To ſay that it is a mere right of affien uu dy con- 
ſequence to ſay, that the oſtate in the land is in nobody, and this determines queſtion ; for If a 

is but a coſe en action, this affirms that the equity of redemption is the. real qwnerſhip, of "4 3] 

the ettute ; and this will determine the point between them. It is true that à mortgagee'\s hot barbly | 5 
4 truſtee for the mot tgagor, but it is ſu t for the preſent purpoſe if he is in part a truſtee for the 4 
mortgagor z and it is molt certain, that a to the real eftate in the land the mortgagee & only a truſtee 
for the mortgagor till forecloſure. "EE . 3 

A mortgagee is only owner, as a charge or lncumbtance, and entitled to hold as a pledge, and as to the - 
inheritance deſcended and real eſtate in the land, the mortgagee is a truſter for the mortg · gor til the equity 
of redemption is forecloſed. Secondly, W bat is requiſite to entitle the huſband to be tenant by the curteſy? 
And his lordſhip faid at law faur things are neceſſary to make a t:nancy dy the curteſy, (v.] marriage, 
having iſſue that may inberit, death of — and ſeifin of the wife, Co. Lit. 35. a. Here it is admitted that 
the three firſt did concur 3 but the objeQion relied on is, that there was no actual ſeifin of the wife during 
the coderture, which is contended to be as neceſſary in reſpect to an equitab/e eftate as of a /egal oltate z 
we it is admitted that the wife had no actual ſcifin of the /ega/ eilate, either in fact or. in law. Mere is no 
liſpate whether actual ſeiſin in conſideration of law, but all that is, beſide the preſent queſtion, for the 
proceedings are upon a (uppoſition, as no ſuch thing 28 tenant by the curteſy. But the true queſtion 
upon this point is, Whether there was not ſuch a ſeiſin or poſſeſſion in the wife of the equitable eſtate in 
the land, as, in consideration of equity, is equivalent to an actual ſefin of a legal eitate at common 
hb» And his lordſhip ſaid, that in confideration of this court he was of opinion there was ſuch a ſeiſin 
of the wife in the prefent caſe of the equity of redemption, and ſaid he had ſhewn that a perſon entitled 
to the equity of redemption is owner of the land of the legal eftate ; and if ſo, there muſt be a ſeifin-of 
the legal eſtate z and what other ſeiſin could there be than what J. S. and his wife had in the preſent 
caſe ? for here is a mortgage in 1723 by Ann, who in 1729 maricd J. S. and in 1731 died, leaving 
iſue a ſon, and the wife was all along in poſſeſſion till her death, and the mortgagee did not come into 
polſeffion till after her death, and there is not any forecloſure ; and though the poſſeſſion of the wife 
an but as tenant at will to the mortgagee, yet it was in equity a poſſeſſion of th+ real owner of the 
laut ſubjeRt only to a pecuniary charge on it, and from thence his lordſhip thought it clearly fol- 
lowed that there cannot be a higher ſeifin of an equitable eflate. That the huſband might be tenant by 
curtely of this equitable eſtate of the wife, his lordſhip cited Williams and Wray, 2 Vern. C80. and 
Spretapple and Bindon, 2 Vern. 536. (1); and his lordſhip obſerved, that there had been two objeRions 
made by the plaintiff; firſt, That the huſband had it in his power to have had ſeiſin in his wife's life- 
time, for he might have paid off the mortgage; and therefore it was. his own /aches that he did not. 
Secondly, That a wife ſhall not be endowed with an equity of redemption. As to the l.ches in J. S. 
it is compared to the huſband's not making an entry at law; but, his lordſhip faid, the compariſon will 
not hold, for it is not ſo eaſy to pay off the principal and intereſt due on a mortgage as it is to make an 

« law, nor is it to be done (6 ilyz for a mortgagee in moſt caſes is allowed fix montt.s notice 
to be paid 3 and his lordſhip ſaid, in the caſe of Sweeta>p'e the huſband might have brought bis bill in 
is wife's lifetime, to compel the laying out the money in the purchaſe of land ; but though he omitted 
lo to d till after the wife's death, yet that was not objected to him a3 laches: And it being ſaid that 
this would encourage the huſband to let the int-reft run on the mortgaged premiſes, which would per- 
haps ſwallow up the whole eſtate, his lordſhip ſaid he could not find the force of this ground; for if 
he is owner of the eſtate, ſhe was owner of the fee; that if by this is meant the intereſt, that became 
due in the wife's lifetime. The huſband has nothing to do with it, becauſe the intereſt that he claims 
Ges not ariſe till the wife's death, and he therefore is not to pay intereſt that was due before his title 
xcrued, But by this is only meant the intereſt frm the wife's death: During the tenancy by the cur- 
tely the heir will have the ſame remedy as in caſe of a tenancy for life if an incumbered eſtate ; for in 
al ſuch caſes the tenant for life keeps dowa the intereſt —As to the objection of the wife's not being 
ad? of an equity of redemption on a mortgage in fee, and that therefore an buſbard ought not to be 
lenant by the curteſy of an equity of redemptin, his lordſhip ſaid that this proves 100 much, for it has ; 
been determined 4 wife ſhall not be end- of @ truſt eftate, yet that the buſband ſhall be tenant by | 
the curte of a 101 Mate (2). That the argument from dexwer to curteſy fails in this caſe; peihays it 
un be hard to find out a ſufficient reaſon how it came to be ſo determined in one «aſe and not the 
Ger, but that it was ſafe to follow former precedents, and what are ſettied and eſtabliſhed, and if ſuch 
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(1) Watts v. Ball, 1 P. Wris. 106. "WD 
(2) Chaplin v. Chaplin, 2 Eq, Abr. 384. pl. 11. 3 P. Wms. 233 · 
Vor. II. * Ee 2 une 


418 CH | Curteſy, 


the huſband would be fenant by the curteſy? And per his lordhip— If this is meant as a mortgage to 
make a ſecuity, then it is the ſame as the preſent caſe ; but if it is meant of a mere purchaſe, fubjet 


pee. 1738, cor. Hardw, C. 11. Sir R. S. by will directed his truſtees to 
Roberts v. Dixeoell, 1 Ath. 607+ convey a full fourth part of all his freehold lands, 
b be a ere is xevtion, Ec. to the uſe of his daughter Priſcilla for life, 
vity will direct a conveyance and ſo as that ſbe alone, or ſuch perſon as ſhe ſhould 
of lands according to the rule _- appoint, ſhould take and receive the rents and 
Lebe. proſits thereof, and ſo as her huſbend fbould ne 
= Lord Herdwicke thought intermeddle therewith ; and from and after her 
t this deviſe to the wite for deceaſe, in truſt for the heirs of the body of the 
—— — ſaid Priſcilla for ever. Held that this was an 
ſeifin in the wife (1), and Lord executory truſt, and that the wife took an eſtate 
Coke ſays that'to makes tenant? for life only, and therefore that the huſband was not 
— in dhe bland inchoate entitled to be tenant by the curteſy. Secur, had it 
a right in th - Y Y 
in the * of the oh — been an eſtate tail, for then the huſband would 
does not tay that de an de have been tenant by the curteſy, though the court 
ſeiked of the rents and pros. ould have prevented his intermeddling with the 
| rents during the wife's life, 

In the caſe of a truſt eſtate for payment of debts, 
a or in the caſe of an equity of redemption, a hul- 
(a) ide Caſhborne v. Scarfe band may be tenant by the curteſy (a of an eſtate 
and Inglis, 2 Atk. 603. deviſed to the wife for her ſeparate uſe; for in: 
truſt for payment of debts it is only a chattel 
(5) Vide Trodd v. Downes, intereſt in the truſtees (5), and the firſt taker has 

2 Ack. 304. a freehold over. | 


(1) Nie Hearle v. Greenbank, 3 Atk. 716. 


25 Feb. 1739, cor. Hardw.C, 12. A. died, leaving a wife, a ſon, and daughter; 
Sterling v. Penlington, the widow entered upon the eſtate, and was ſeiſed 
r as tenant in dower of one part, and as tenant in 


in. Abr. „ pl, 
— 27 2. — why common with her ſon in another „ and of 4 


Where one enters, claiming third part as guardian in ſocage to her ſon. The 


the whole for himſelf in exctu- fon died beyond ſea, under age, whereby tht 
hon of his companion, this may daughter became entitled, who, during her infanch 

e 
td 


— deg mats dean married plaintiff; and they applied to the moth 
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to be let into poſſeſſion of the ſon's part, which lad him ; but that is not 


the mother re ſed, imzgivin Fe ſon was ſtill caſe; ale; for the mother's b 
© 


2 wh they bv ** hol for him. N. en of the whole againf 
72 ts 25 the by LEY: unt, was os — 5 
er G and — imagining ber ſon was ſtill 
— 12 5 LES: t Nabe court, one ave, and = ata * 
in —_ 8 che fein of the mother, 1755 8 850 

common 
S e Se RE 


3 
— to the huſband tenant by the 7 
of her part: and Lord Chancellor held it was, x4 
ae ery e poli of th tenant in common, 
fer the huſband. 


e naps 


wh der to 
bk ee. gane 
eee Ai . v6 Y, 3s well 3s 


. ans 5 not out tf he Het 


— tenapcy þ curteſy, and à tenancy 
doner, are oe | p 4 of the ee 


: uſhand, which would ot exprile hay 

— the curteſy f ariſe Ou 
had it h nal in the wife; 
bs 4 5 5 
th r aver, not by deſcent from the 


mother z Ma there is no difference between makin 
—— e in th the wiſe the 


pil jointenan 
or in 2 12 a 19251 in do or * cal 
chattel them(elyes to eſtate in dower or cu 97 wher 
| Sener, who a2 tele cane poli NET 
inheritance z nt of yo udn 
as tenant curtely inheritan 
ault deſcend upon the children, ae therefore * 
cheer fi way th in the pteſent calc to u that 5 
ſeiſed ſather is gevagt by the curteſy (a). . e 
* 14. Plaintiff in this caſe ſought by his bi the 2 July 1742, cor. Hardw. C. 
The redemption. 6f A mortgage — 3 ſo GL Anon, 2 l. 333+ 
del 713. A tenancy by the curteſy (int. "Tr as for 
3 p 28 an excuſe to fave the right of redemption. 
— d ron allecatur per curiam— For there would be 
, to Ee 2 no 


( Cu  * © __ Cute © 

ebe, eee redemption and no mortgigee 
could mY be quieted in his poſſeſſion if this were 
| allowed. It is of no conſequence to the mortgagee, 
— who had the equity of redemption z for if they dg 

2 2 | Dot make uſe of that right they ſhall be barre 
"+ Mar. 2746, cor. Hase, C.. 1. Where a huſband is but tenant by the 
band —_ v- Nerthcate, curteſy, and has only a life intereſt in the wiſe, 
b. 436. eſtate, he cannot affe that eſtate without her 
Joining. e e 


3 


1 


$ 


1 April 1747, cor. Hardw. C. 16. Lands on which there were leaſes for year 
De Grey and others =: Richardſon exiſting, and a rent incurred, deſcended on 1 
| ( This was — which wife (a), as tenant in tail general, who ſurvived 
the wife's brother wad ſeiſed in three months after the rent day incurred; though 
rail, and which deiwended e ſhe made 'no"entry, nor received any rent durin 
19 88 her life, yet this was ſuch a poſſeſſion in the wi 

as made the huſband tenant by the curteſy. 
But, ſaid Lord H., ſuppoſing the wife had died 
before the quarter day, the huſband would in that 
- "cafe have been tenant by the curteſy, becauſe he 
could do nothing till the rent day came, and the 
law never requires a man to become a treſpaſſer, 
There is not, ſaid his Lordſhip, a ſtricter caſe of 
peſſeſſio fratris than the preſent, and yet Lord Cal: 
(5) Co. Litt. f. 8.--15.a, ſays (6), if the eldeſt ſon die before entry or receipt 
of rent, the ſiſter of the whole blood ſhall inherit, 
<) Rule—Poſſeſſio fratris fa- and not the brother of the half blood (c); and 
cit fororem elle hæredem. actually ſciſed is the ſame thing as ſeiſin in a deed, 
| and the wife in this caſe was actually ſeiſed. All 
that remains is, the laches in not receiving or dil. 
training for the rent that became due. The receipt 
of rent would have amounted to evidence of an 
actual ſeiſin; but no rent has been received either 
by the wife or any other perſon ſince the death of 
her brother, and therefore is a ſtrong cafe to make 
the huſband tenant by the curteſy, as the poſſeſſion 
of the leſſee was the poſſeſſion of the wife ; and 
there could be no other without making the huf- 
band a treſpaſſer. Decreed, the huſband is entitled 
to be tenant by the curtefy of all ſuch lands a 
deſcended to his late wife in tail, whereof an) 
leaſes for years were exiſting at teſtator's death, 
which continued till the death of the wife ; but 
the huſband is not entitled to be tenant by the 
curteſy of any part of ſuch lands, whereof no ſuch 
, leaſes for years were exiſling and continued # 

aſoreſaid. 
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1, A ſum of money was agreed by marriage g Dec. 1748, cor. Herde. C. 
articles to be laid out in land, to the uſes of h c ar 


band and wife for life, remainder to the children 
zz they ſhould appoint, and in default of appoint- 
ment equally z and if but one, to that one child 
in tail, with reverſion to the huſband in fee. 
There was iffue only one daughter. The truſtee 

yed the money to her and her- huſband. Held, 
that this daughter not being ſui juris, nor ſeparately 
examined, the payment was not ſufficient to make 
it conſidered as money. Deereed, therefore, that 
it hould be conſidered as land, and that a fiſter 
of the half blood (who was a daughter by a ſecond 
iage) may claim the reverſion in fee from the 
father (a), but that the huſband of the other ſiſter, () Yide Kellow v. Rowden, 
who was tenant in tail, will be tenant by the — and Cath, 136. 


how. 
curteſy (5). (0) Sweetapple v. Bindon, 2 Vern. 536, 


18. A. deviſed land in truſt for the ſole and 
ſeparate uſe — his 4 ys 22 for 1 
life, and to be at her own di „with power 4 = 
notwithſtanding her coverture 4 diſpoſe — . Vie as 3 2 — 
When only nineteen, in purſuance of her power, f#id to be determined that a huf- 
be diſpoſed of it by will. Held that this was not mw, or! wan in conitys per 
a good execution of the power as to the real eſtate, firſt, the wife muſt have the in- 
but that it may be claimed by the heir at law, — bh Fd *. 
though at the ſame time claiming a legacy: nor during the — 1 
is the huſband entitled to be tenant by the curteſy. 


19. Teſtator by his will gave a ſum of money 
to be laid out in land, for a place of retirement for 
his ſiſter, and © 7o be for ever entailed on her iſſue.” 
At the teſtator's deceaſe his ſiſter had three daugh- 
ters. 'The huſband of one of the daughters is 
entitled, as tenant by the curteſy, to one third of 
this ſum, and of the land to be purchaſed there= Nd. Sweetapple v. Bindon, 
with. 2 Vern. 536. 


3 Aug. 1749, cor. Hardw. C. 
Hearle v. Greenbonk 


20. Teſtator, a tenant in tail with power to 24 May 1797, cor. Thurlow, C. 
leaſe, remainder to B. the wife of C., made leaſes 1 — drag 
exceeding his power, conceiving himſelf to have % 2 — * pos 384. 
obtained the fee. He afterwards made his will, es. C. more at large, ante, 
and deviſed ſome benefits to B.; but B. elected tit. Baron and Feme, ſ. 10. pl. 23. 
to take her eſtate tail in oppoſition to the will. 

Aſter her death C. claimed as tenant by the curteſy, 
though he alſo derived and had accepted benefits 
under teſtator's will. C. brought ejectments againſt 
the leſſees, ſome of whom had expended conſi- 
derable ſums on their tenements. Lord Chancellor 
held that the leſſees could not raiſe an equity 


|; op a gainſt 


- 


P. 36 Nottingh. C. 
eg; Fon-g7. 


Eurtetp. 1 


inſt C.; holding 26 tenant by the ciirtefy under 


of 1 


L's election to take her eſtate tail; but he retained 
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till 
duc. 1. How far Creditors are favored Wl = 
in Equity, and what Conveyance, Wl © 

| gnment, or other Diſpoſition of Will de 
— ſhall be deemed F audulent oe; 
us againſt them. 6 
1. LO Chancellor in this cafe declared, that ir 

where a man ld a juſt debt due to him, it 

he could in any caſe, even by the fg. Ga 


EEE 


or 


et: 


(1. Debts, Debtor and Creditor. 

preciſe- rules of the court, advantage 
- heir, Ve. he would never 25 
epriving him of that advantage. 


1. A wife joined with her huſband in a mort - 
rage, and levied a fine with intent to bar her 
lower; and in conſideration thereof, the huſband 

the wife ſhould have redemption of the 
nortgage;z and the huſband afterwards mortgaged 
the eſtate twice more: the ſubſequent mortgagees 
brought their bill to ſet aſide the agreement as 
fraudulent 11 them, which was decreed; 
hut the wife had her dower ſecured to her. 


2 433 


3 Feb. 1684, cor. North, C. 8. 
Delin v. Coltman, 1 Vern. 3 


1 Eg. Abr. 148. pl. 1. 


(a) ide 13 EA. © 5. 


. 3. A woman living apart from her huſband, and P. 1685, cor. Guildford, C. $. 


having a ſeparate maintenance, contracts debts, . e 


The creditors, by a bill in equity, may follow the 

te maintenance whilſt it continues, but 
when that is determined by her huſband's death, 

cannot by a bill charge her jointure with 
thoſe debts; and the rather, for that the execu- 
tor of the huſband in this caſe, who may have 
paid the debt, is not made a party. Bill diſmiſſed, 


4- Equity will in ſome caſes carry a debt be- 
yond the penalty, as where a man is kept out of 
2 debt by an injunction to ſtay proceedings at 


law; but a plaintiff in equity cannot og th ue 
he 


defendant beyond the penalty, any more 
can at law, 


4 Plaintiff having obtained judgment againſt 
endant on a bond for 700 ., complained by 
his bill, that defendant, in order to defraud him, 
had aſſigned his eſtate to truſtees, and had lent 
1200/, to R. (ſince a bankrupt) in the name 
of one E., but in truſt for himſelf, The bill 
ſought a diſcovery of the matter, and that a dis 
ndend under R.'s commiſſion might be poſtponed 
ill the queſtion was determined. Defendant de- 
nurred, for that in his lifetime he was not bound 
v diſcover his perſonal eſtate, and for that the 
bill was in nature of a foreign attachment, which 
the _ could not countenance. DNemurrer 
mer-ruled, 


6. Plaintiffs were bond - creditors of one C. who 
vas tenant for life of a conſiderable eſtate. C. 
kad abſconded and was outlawed. Defendant pur- 
daſed C,'s life eſtate at an under-value, pending 


Dela wall, 1 Vern, 
E. Abr. 68. f. . 


M. 1685, Cano. 
Hale v. Thomas, 1 Vern. 380 
Vide 2 Ch. Ca. 183. 186, 


P. 1686, cor. Jeffries, & 


T. 1687, cor. Jeffries, C. 
Herne & al. v. M. eres, 
1 Vern, 465. 


Ee 4 | * 
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the proſecution and with notice of it. It appeared 
alſo that defendant was a truſtee in C.'s marti 
ſettlement. Decreed, that defendant ſhould' re. 
convey upon payment of his principal and intereſt, 

and that all the creditors who were in equal de- 
gree ſhould be let in pro ratd, paying their con- 
tribution; and that the defendant might not 
longer ſtand any hazard in cafe C. ſhould die, the 
plaintiffs, and ſuch creditors as ſhould come in, 
were ordered to give ſecurity to redeem the defend. 
ant within three days. | 


. | ! x 
Quzre the equity of this decree ? It ſeems incompatible with the Chancellor's own reaſoning on the 


ſubject. His lordſhip obſerved at the hearing, that, the purchaſe was at a great undervalue, huddled 
up in baſte, when C. was concealed from his creditors. Defendant was truſtee in C. s marriage lettle- 
ment, and for him to buy up the huſband's life eſtate, and take away the ſupport of his wiſe and chil. 
dren, and all this with notice of C.'s debts, and the proceedings again him was an ill circumſtance, and 
cught to have ſome weight. His lordſhip added, that though the plaintiff 's fecuritics were not ſuch 
as to afiect the land, yet the notice was ſuch; and if C. had been a trader his abſconding would have 
made him a bankrupt, and then defendant muſt have loſt all his money. At law, where a conveyance 
is found to be fraudulent the creditor comes in and avoids ail without repayment of any confideration- 
money in equity ; therefore, where the court can decree back the principal and intereſt there is 00 hurt 
dove, A leſſer matter in ſuch a caſe would ſerve to ſet i conveyance aſide.— Dic. per Lord Chancellor, 
iu S. C. and yet decreed as above, 4; 


T. 1690, Cane. 7. If a conveyance be fraudulent as to creditors, 
e v. Hefſy © al. equity can ſet it aſide without previouſly ſending 
2 Eg. Abr. ** = the quellion to be tried at law. 


2 Cb. Ca. 46. 


1 s 2 & A huſband who had made no 2 for his 
E. , ine”: 22+ wife, whom he had ſtolen, agreed that her fortune, 
Aal . pode which was conſiderable — in truſtees' hands, 
jn Ch. 101. 2 Alk. 417, 2 Stra. ſhould be laid out in the purchaſe of lands to be 
738. ſettled on them and the heirs of their bodies, 
This agreement, though accompanied by a judg- 
ment and after marriage, not to be confidered a 
voluntary ſo as to be ſet aſide in favour of a credi- 

tor of the huſband, 


- gs, cor. Las — 9. A man made a voluntary N on trul- 
Mad est., tees to raiſe money to pay his debts therein men- 
mer tioned, and 3 bor his younger children, 
reſerving to himſelf gol. a year for his life, 

remainder of the whole to his ſon for life, re- 

mainder over: he continued in poſſeſſion, and 12 

years after contracted other debts by bond; upon 

a bill by the bond-creditors a queſtion aroſe, Whe- 

ther this ſettlement was fraudulent as to them! 

Decreed, that the ſettlement was fraudulent, and 

that the bond creditors ſhould have relief; for the 

truſtees did not enter and take poſſeſſion according 

to the ſettlement, but permitted the father to remam 

in poſſeſſion; and a deed not fraudulent at = 


1 
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J. 
is 2 
adn 
exe 
cau 
den 
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afterwards become ſo by being concealed or | 

not purſued (a). | KA decißon of 
Heine Hutchins ; bot it forme that the cob. caſe in equity is in 

„Ee the queſtiva was ſent to be tried at law, A A 


10. Bill by a creditor againſt B. for a diſcovery M. 1692, Canc. 
of the eſtate of J. S., ſuppoſed to be in his hands, e. — 2 Freem, 188. 
3B. demurs, becauſe no executor or adminiſtrator 3 Eg. Ar. 77. pl. 3. 
is party. Held good; for if no perſon will 
ziminiſter, a creditor may; and it is neceſſary the 
executor or adminiſtrator ſhould be a party, be- 
cauſe they may perhaps ſhew how the plaintiff's 


demand is ſatisfied, 
11, A bond-creditor ſhall have the benefit of all M. 1692, Cane, 
counter-bonds or collateral ſecurities, given by the Maure v. Harriſon, 


incipal to the ſurety: as if 4. owes B. money, 1 Eg. . 93-0 $ 
8 C. are bound for it, and A. gives 2 | | 

1 mortgage or bond to indemnify him, B. ſhall 

have the benefit of it to recover his debt. 


12. The plaintiff was indebted to the defendant R. 1700, cor. Wright, C. S. 
upon two notes, and the defendant obtained judg- Grubar v. Gairand, 
ment at law againſt him for the money; and then n 
deſiring the defendant's forbearance, he told him 
that if he would procure one Defey to give him his 
note for the money he would accept of it and ac- 
knowledge CatisfaQtion on the judgment, and de- 
liver up the plaintiff's notes: and being to go 
forthwith out of England, he left the plaintiff's 
notes with his agent here, to be exchanged for 
Defoy's, in caſe plaintiff procured them. Plaintiff 
xcordingly procured two notes payable to defend- 
ant, which he delivered to the defendant's agent, 
and took up his own notes; and the attorney ſtaid 
all further proceedings, but would not acknowledge 
latisfaction on the judgment, having no orders 
for it from his client. Before Defoy paid any of 
the money, he failed; and then the defendant pro- 
ceeded at law upon the judgment; whereupon 
plaintiff brought his bill to be relieved, and ſug- 
geſted he had diſcounted the money with Defoy, 
and made him ſatisfaction; but he made no proof 
thereof, and therefore his bill was diſmiſſed by the 
M. R. And on appeal to the Lord Keeper this 


13. A. is tenant ſor life of the manor of D., ſub - P. 1501, cor. Wright, C. S. 
pats mongage of 15,004 ie Ni remainder vg, 


lads. os 2d. ZE. 
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| Prec. in Ch. 158. to his wife in fee (a). A. acknowledges a ſtatute to 

».Te. Ar. 2.56, v. a. 4 C. for 500 J. then the wife dies; and afterwards 

1022 of the — A. ſells his eſtate for life to J. S., the ſon and heir 

joined with bim in a fine, and at law of the wife, for 3000 J., who had no rice 
then the — we'e 3 7. 4 flatute to C. The 3000 J. was borrowed 

150 l. and Babe thereto to J. 8. of P., who paid off the 15, O00 . and took 

the ufc of 4. for life, remainder, an aſſignment of the mortgage for the 15, o00 ] 

kee. as above, MBS. Rep: Se. and alſo charged with the 3000 J., and J. 8. co. 

venanted to pay the money, and the equity of 

redemption was limited to him; and D. covenanted 

on payment, to aſſign to F. & or as he ſhould 


direck. Then I. 8. acknowledged a ſtatute o E, 


who had no notice of the 500 J. ſtatute to C., and 
J. S. afterwards deviſed the lands to the ſaid 4. 
charged with legacies. Decreed, that C.'s ſtatute 
muſt come in after the creditors and legatees of 
J. S.; but Z's ſtatute muſt come in immediately 


; after J. S. 's legacies. 
P. 1702, cor. Wright, C.S. 14. A man binds himſelf and his heirs in a bond, 
2 and dies, leaving a real eſtate to deſcend to his 
"= Ch 148. ' heirs; and the heir having aliened the real eſtate, 


Fide a Atk. 430- the obligee brought a bill againſt the heir and pur- 
chaſer, to be relieved on the ſtatute againſt fraudu- 
(34)3&4W.&M. i and Lord Chancellor relieved 


H. 170g, cor. Wiight, C. 8 15. A. made a bill of ſale of his goods to a truf- 

Fletcher & al. v. Lady dg & al: tee, for one who lived with him as his wife, and 

1 Fg. Br. 14d. pl. 4 Was ſo reputed. This bill of ſale was ſet aſide as 
fraudulent againſt creditors. 

Tf a man putchaſes a freehold A. alſo purchaſed a leaſe in the name of a 
rr. — remain- truſtee, who declared the leaſe was made in truſt 
der well nat be Faudelent even to permit 4. to receive the rents during his life, 
28 to bond or judgment creditors. and then for his reputed wife. This leaſe will not 
wy —— ma" be aſſets of A., nor liable to his creditors after his 
— He defraud his death; for when a man purchaſes he may ſettle 
creditors, and thus the ſtatutes the eſtate as he pleaſes. . 
againſt fraudulent conveyances | 
will reach; but as to purchaſing, a man may do it ap not at his pleafure, may purchaſe for years, or for 
Ife, or in tail, or in fee, as he pleaſes, and may take in what remainder-man he chooſes. To this 
opinion Lord Keeper inclined, and that fraudulent conveyances are made fo only by the ſeveral ttatutes 
enacted for that purpoſe, as the ſtatute of Merton, where the father enfeoffs his ſan and heir apparent to 
defeat the lord of his wardſhip, &c. | 


T. 1705, cor. Cowper, C. 8. 16. A man has judgment for the penalty of 2 
Steward v. Rumboll, bond, though the principal and intexeſt exceed the 


2 Vern, 509. 
"ugh reporter penalty; yet he ſhall recover no more, for a man 
= — * can have no more than his debt, and che penalty 


is the utmoſt of the debt. 


17. 4, 
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(1. Where favored in Equity, 8c. 


17. A. conveyed lands to the uſe of himſelf for 
life, with power to 
think fit z remainder to truſtees to ſell and pay all 
his debts. A. then died, indebted by judgments, 

A 


q 
judgment and 
a, or be paid — 
ſmple contract, or id in average 
ether ereditory under the deed? Per curiam. The 
deed of truſt is fraudulent as againſt creditors by 
ſtatute and 5 : Firſt, becauſe A. continued 
in poſſeſhon and kept the deed in his cuſtody, and 


ders had no notice of it: and ſecondly, having 
nſerved to himſelf a power to charge the eſtate 
with what fums he thought fit, he might have 
_ it -to the full value, which amounts in 

to 


ight produce it or not as he pleaſed, and the cre- 


T. 1705 Cane, 


ſuch. part as he ſhould Tri & al. v Marbury & al, 


2 Vern, 510. 


1 By. Abr. 148. fl. 3. 


18, Plaintiff having recovered judgment againſt II. 10g, cor. Wund 


. (but had not iffued execution) ſuppoling 
1 #9 ub a effects of J. S. to be in defendant's 


T « Hill, 
I By: 2h — pl. 18. 


brought a bill to diſcover them, in order to 199. biin . Lad: Ver. 
ſubject them to his judgment. Defendant demurs 398. 


for want of equity, ſince no ſuch bill would lie 
qainft the debtor himſelf, much leſs againſt a third 
perſon, Lordj Keeper ſeemed to agree it would 
not lie againſt the debtor nor againſt a third perſon 
for a general diſcovery, but only for particular 
things, as in this caſe. Demurrer over - ruled. 


19. If one by will or deed ſubject his lands to 27 June 1907, cor. Cowyer, C. 
Anon. 1 Salk. 154. 


the t of his debts, thoſe barred by the ſta- 
tute of limitations ſhall be paid; for they are debts 


in equity and the duty remains: the ſtatute hath 141. Andrews v. Brown, Prec, 
not extinguiſhed that, though it hath taken away in Ch. 385. 4 


the remedy. 
20. B., ſupercatgo of a ſhip, having ſhipped 


 fundry goods on board, borrowed 6001. of plain- 
tiffs on 


ttomree, and alſo made a bill of ſale of 


laid goods, and of the profits to ariſe therefrom, . 


H. 1709, cor. Cowper, C. 
Bucknal & al. v. Roi 
Prec. in Ch. 285, 286, 287. 
_ Abr. 256. pl. 3. 
yall v. Row 1 Vel. 


in nature of a pledge for re-payment. The ſhip 39% * Ack. 465. Yide x Burr, 


performed her voyage: the goods were ſold and 


uveſted in other goods; and there were ſundry | 


batters and exchanges of goods. B. died at ſea, 
tomeward bound, and defendant, as 2 jodgment 
| creditor 
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creditor for 1500/.,. obtained adminiſtration be- 
fore ſale of the cargo, and as adminiſtrator tock 
poſſeſſion of all B. s goods on the return of the 
ſhip. Bill by plaintiffs to have an account and dif. 
covery of the goods of B. and to have ſatisfaction 
of the profits. Per Curiam, The truſt of the 
— _— on the CO — of ſale, 
ou e s were ſold to plaintiffs, yet 
— B. 2 44 them for thei — 
B. 's pron of them was — to give a falſe 
credit, but for a particular e agreed upon at 
the time of the Cale. It is — in the cale ofa | 
bankrupt, ſuch a poſſeſſion after ſale would make 
the ſale void againſt his creditors by the ſtatutes, 
and fo for other fales by the ſtatute of fraudulent 
conveyances: but in this caſe. the plaintiffs are 
preſently entitled to the truſt of theſe goods upon 
the ſale, and to all the advan conſequential 
upon ſuch truſt, and may follow the goods for that 
purpoſe. Decreed, an account to be taken of the 
_ of thoſe ſpecific goods z and that the ſame 
| liable to make ſatisfaction to the plaintiffs, It 
0 was faid at the bar, that the goods of B. were dil. 
ſtinguiſhed by marks, but if not, what fell into the 
bulk of B.'s perſonal eſtate generally, would be 
liable to go in a courſe of adminiſtration, and the 
defendant to be preferred in payment of his judg- 


. 8 r a. a... 


ment before the plaintiffs. 
M. 1709, cor. M. R. 21. The portion of a lunatic, by order of court, 
N Nightingale v. Lockman & Ur. was paid in to a Maſter, and the huſband on mak- 


— 3 _— = 4B ing a ſettlement was to have it out: he made no 


Prec. in Ch. 412. cited in this ſettlement, but aſſigned the money over to his 
c*(c, Oglander v. Baſton, Vern. creditors, and died without iſſue; the wife ſur- 
396. vived, and died. The money was decreed to the 
+ creditors of the huſband; for the payment to the 

Maſter was a payment to the huſband, though the 

court would not let him lay his hands on the mo- 

ney, without making a proviſion for the wife; but 

ſhe being dead without iſſue, his right was the jud 


SESEY C*<OMNNSEqgESESCSH90 =P Go Hy Ho, cnoJso 0 


ſame in equity as at law. for 
T. 1712, cor. Harcourt, C. 22. A man, on marriage of his wife's daughter, 
Loeffes v. Lexoin, to whom he was indebted, but not to the value of 
- — : 1 g. the portion expected by the intended huſband, 


Gilb. Fg. Rep. 3a. makes him a verbal promiſe to pay him 4009 


1 ſeals a bond to the huſband for the 1500 and 
ſhe ws it, together with his will, to the — - 


Vide Oxley v. Lee, 1 Atk. 625. 


oth 
1 Eg. Abr. 156. fl. 83. and pays him all but 1500/., and ſome time after 
Lo. 
Th 


hn ths 
— 
. 


EEE ES ES a Freer 


4 Lathes oem and el 4 a 
(1, Where favored in Equity, &c. D—e 429 
but does not deliver it, but keeps it by him till his 
death, and then it is found with his will. He has 
ſereral creditors by ſimple contract, who take out 
adminiſtration ; and the huſband becoming a bank- 
rupt, his creditors exhibit their bill to have the 
benefit of the bond. Lord Chancellor decreed that 
this bond ſhould be looked upon as voluntary, not 
being made in purſuance of any obligation in writ- 
ing on the marriage, nor put into the power of the 
huſband, and therefore fraudulent and void guoad 
the creditors, even upon ſimple contract, but good 


againſt ay l becauſe a voluntary contract 


in the life of the teſtator is prior to the will. 
23. A bill by a judgment creditor to open a de- RI. 17 6, cor. Cowyer, C. 
ſhe forecloſure, to which ſuit he was not a "Bird v. Gandy, 


patty, ſuggeſting fraud and contrivance between 427 3 


mortgagor and mortgagee to cheat him of his debt. 
— pleaded the - decree of fore- 
cloſure and purchaſe of the equity of redemp- 
tion, and by anſwer denied the fraud, but ad- 
mitted he had notice of the judgment when he 
brought his bill to forecloſe, but did not know the 

ſon who had got judgment, nor where to find 
Lim, and for that reaſon did not make him a party 
tothe ſuit. The mortgagor by his anſwer admitted 
the mortgage, but ſaid he was in priſon at the time 
of the forecloſure, but owned he employed a ſoli- 
citor to appear for him, &c.; that bein} very poor 
and neceſſitous, and in priſon, he was prevailed on 
to aſſign his equity of redemption for 20 guineas, 
though the eſtate was wenn a great deal more. 
Per Lord Chancellor—Since the mortgagee had 
notice of the judgment before the forecloſure and 
purchaſe of the equity of redemption, the plaintiff 
may go before the Maſter, and be at liberty to ſur- 
charge or falſify the mortgagee's account, but the 
mortgagee is not to account for the profits ſince 
the decree of forecloſure; and plaintiff being a 
judgment creditor and not a party to the bill of 


lorecloſure, may redeem (a). a) Nete; In this caſe the 
8 plaintiff, being an bicure perſon, 
was ordered to give ſecurity for coſts in caſe he did not redeem, 


24. Bill by plaintiff on behalf of himſelf and H. 1717, Scacc, 
other bond creditors of Lord F., who being in- K. Anand v. Lady 29. 4. 
debted, had made a voluntary ſettlement upon his — 3 
ſon of certain fee· farm rents. After the ſettlement Vin. Abr tit. Voluntary Con- 
Lord F. became indebted to other perſons by bond. ne (D), pl. 6. 
The ſcope of the bill was to ſubject the fee - farm 


rents 


* 
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rents to the bond creditor in like manner ay if 
they had deſcended to the heir. Mr. Viren had 
given an opinion that the conveyance being volus- 
tary and for the benefit of a child, would be deemed 
fraudulent as againſt bond creditors, and the tz. 

(a) 3W. & M. e. 14. made tute (a) for relief of bond creditors againſt frandy. 
perpetual þy 6 & 7 W. 3. c. 14+ lent deviſes goes upon the ſuppoſition that a volug- 
| tary conveyance would haue been fraudulent at lay. 

If there had been no bond creditors at the time of 

the conveyance, it might have created a doubt 

Shaw v. Lady Standiſh, 2 Vern. Whether it had been done to defeat band creditors, 


327. Walker v. Burrows, 1 Atk. but there being debts then owi by bond be 


93+ thought it would be void even agaznſt bond 

contracted. after, or that if it were otherwiſe it 
would come to the ſame thing, ſince the eſtate in 
queſtion 48 not to anſwer che debts prior to 
the conveyance; and if neceſſary, the latter bond 
debts would be admitted to in the place of 
the prior, and the aſſets ſo matſhalled that all might 
receive a ſatisfaction as far as the aſſets would ex- 

tend. Agrecable to this opinion the court decreed 
that the fee - farm rents ſhould be ſold for the bene- 
fit of the band creditors, and chat the truſtecs 
ſnould all join in the conveyance. 


T. 1718, cor. Macclesfield, C. 25. Although by the ſtatute of fraudulent de- 
er viſes a man is prevented from defeating his creditors 
1 Eg. ur. 149. Pl 7+ dy his will, yet any ſettlement or diſpoſition he 
ſhall make ,in his lifetime of his lands, whether 
voluntary or not, will be good againſt bond cre- 
ditorsz for that was not provided againſt by the 
— hgh * care re heap on E 
itors againſt any tion which might 
ſed in a man's laſt ſickneſs : but if he gave av 
2 eſtate in his lifetime, this prevented the deſcent 
of ſo much to the heir, and conſequently took away 
their remedy againſt him, who was only liable in 
reſpe& of the lands deſcended: and as a bond is 
no lien whatſoever on lands in the hands of the 
obligor, much leſs can they be ſo when they are 
given away to a ſtranger. 


T. 1718, cor. Cowper, C. 26. A difference has always been taken between 
| _ d. . 2 — — 2 judgment — 
a Fo. , 247. 5 f. 453. l. 3. à purchaſer or mortgagee, that the one is no lien 
nen. HA on any — aur” * the eſtate, but affects i 

only at large y but in caſe of mortgage or purchaſe, 
the party contracts for that particular part. That 
if a man had conſeſſed twenty judgments or Pn 
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1. Mere. favored in Equity, &c. 


utes, the laſt could not by buying in the firſt h 
out all the intervening judgments. Said arguen 


Mr. Vernon and agreed to per cur., becauſe when | 


he debt on the firſt judgment was paid, that ſecu- 
rity determined and expired of itſelf. And Lord 
Chancellor and ſeveral at the bar thought that a 
judgment creditor might as well ſecure himſelf by 
wing a prior mortgage as the third mortgagee, far 
that his judgment was a lien upon the land, and 
when he gets in a | af mortgage, that ought not 
to be taken from him till payment of his whole 


debt. 
„S. having ſeveral child 5 d bei . 171 
. vng young ren, an > PS 


in debt, conveyed part of his lands in tru 
for payment of his debts, and by another deed con- 
reyed other part to truſtees for maintenance of his 
children. This laſt conveyance being voluntary, 
was declared void as to creditors, but good againſt 
$. himſelf; and therefore if his 1 ould 
fall upon thoſe lands for a ſatisfaction of their 


debts, and thereby ſtrip the children of their main- 


tenance, the children ſhould have a recompence 
out of the reſidue of the eſtate which S. had re- 
ſerved to himſelf for his own maintenance ; and 
compared it to the caſe where creditors that have a 
lien upon the land take their ſatisfaction out of the 
perſonal eſtate, which was liable to other creditors 
of an inferior nature, who have no lien upon the 
land: theſe creditors in equity ſhall ſtand in the 
place of the other creditors, who had a lien upon 
the land, and have a ſatisfaction out of that in 
their ſtead z this caſe is the ſame; for though the 
conveyance was voluntary in che father, yet he is 
bound by nature to provide for -his children, and 
it is a ſort of a debt. 


28. On the marriage of the defendant, her in- 
tended huſband being under age, and ſo incapable 
of making a ſettlement, the wife's father gave a 
bond for the payment of 1500 J. on his making a 
ſuitable jointure on her, without taking any notice 
whatever of the iſſue. The marriage took effect, 
and the huſband ſome years after .on payment of 
the 1500 l. made a ſettlement of 147/. per ann. an 
himſelf for life, remainder to his wife for life, with 
remainders to their firſt, Sc. ſons in the uſual 
form, Plaintiffs were bond creditors of the haſ- 
band, and after his death brought their bill _ 


9 


D—e 


7 Vin. 


431 


cor. Comper, W- 
1 


Abe: ga. pl. 7. 


, C 


2 Ex. Abr. 255 pd. 8 


M. 1719, cor. M. R. 
Brunſden v. Stratton, 


Prec. in Ch. $20. 


2 Ef. Abr. 260, pl. 3s 


a Debts, Debtor and-Creditor, 41, 


the wife and children to ſet aſide this ſ 
as voluntary and fraudulent, being made after mar. 
_ riage, eſpecially as to the children, for whom » 
proviſion appeared to be on the treaty previous to the 
marriage, and that therefore they ought to be let 
in for a ſatisfaction of their debts. But his Honor 
was clearly of opinion, that this bond was not 
IR nor voluntary againſt the bond cre. 
Ors. 


P. 1721, cor. Parker, C. | 29. Plaintiff was one of the late South-Sea di- 
Holditch v. Mig, 1 P. M mu. 695. rectors, and had taken 400 J. of defendant to put 
into South-Sea ſtock, which he did not do. Ne. 

fendant brought an account at law for money had 

and received by plaintiff to his uſe, and recovered, 

Plaintiff brought his bill for an injunction, urging 

that the ſtat. 7 Geo. 1. c. 27. had veſted all his 

eſtate in the truſtees of the South-Sea Company, 

and had made a proviſion for payment of his debts 

out of his eſtate as a late director, and inſiſted that 

defendant ſhould repair to the truſtees, for that 

the legiſlature having diſabled him from paying his 

(a) This was compared to a debts, he ought not to be liable to an execution (a). 
caſe, Ex parte James, 1 P. Wms. But Lord Chancellor refuſed an inj unction, ſaying, 


— — his — — there was nothing of the act diſcloſed in the plead- 


by a peeviſh creditor z and in that ings; or if there was, that act was not made in 
caſe the court not only granted an favour of the late directors. The. truſtees of the 


—_ . Company however, by conſent, paid the 


(5) Yide Hornby v. Houlditch, debt out of plaintiff's allowance under the act (6), 
cited in Ludford v. Barber, 1 T. | 1 
Rep. 93. and Auriol v. Mills, 1 T. Rep. C. B. 433. and 4 T. Rep. The principal caſe has 
deen applied in argument to thoſe which have 2 rica —— 2 American loyaliſt ſued in this 
country by American creditors. Kemp v. Antill, 2 Bro. Ch. Ca. 11. Wright v. Nuit, 1 T. Rep. 
C. B. 236. and 3 Bro, Ch. Ca. 326. Folliott v. Ogden, 1 T. Rep. C. B 123. 3 T. Rep. 726. 


T. 1725, cor. King, Cc. 30. A bond was given to the father-in-law of a 
Wije's caſe, Sel. Ca. in Cb. 46. ſecond huſband, but defeaſance not to be put in 
ſuit unleſs misfortunes ſhould happen to the huſ- 
_ This bond was held fraudulent as to cre- 

tors. p 2 


T. 1725, Canc. 31. A bill was exhibited by the creditors of 2 


Soley v. Saliſbury, 9 Mad. 1 54, 
9 _ — 53. mortgagor to have the eſtate 


old ſor the payment 
of their debts. Pending the ſuit, the mortgagee 
obtained a decree to forecloſe. Decreed, that the 
creditcrs ſhould redeem upon payment of the prit- 
cipal, intereſt, and coſts, and that the land ſhould 

be ſold to pay the creditors. The account ws 
referred to a Maſter, | 


2 Eg. 


32. Equity 


— It —-- w 
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(1. "Where favored in Equity, &c. Die 443 


2. Equity will never countenance demands of an 6 Mar. 1726, Dom. Proc. 


mar- ir naturr ; as for attending at auctions as a puff Walter v. Gaſcaigne, 
*. to enhance the price of goods: nor will equity > Sod * 9. — 


ſuffer them to be ſet up againſt juſt and fair de- 13 V. we 13. cited 


e let i . | 
mands. In an account, a croſs bill for ſuch pur. . faid to be L 
— poſe was diſmiſſed, with coſts. Per. Beer * 
ere» . A. being much indebted, gave 600/7. for the Jul 1729, cor. 
3 of his 8 children, yr fix hours be- " 3 „ 2 8 

25 fore his deceaſe. This is not fraudulent as againſt = — . 
a di- creditors, though it would have been in the caſe of 3 
* areal eſtate or chattel real, yet the court would 

a not have taken it pro confeſſa to be ſo, but would 
ary hare directed an iſſue. | 
ered, 
ing 34. Edward Parry covenanted to convey all his P. 1731, in Scace. 
| his ands (part being in mortgage) to himſelf and his Parry v. Hugber, 
"any, viſe. for their lives, and to the heirs of the mar. .. 54 fl. 1. 
debts tage z remainder to Edward Parry, plaintiff's fa- 
that ther, in tail male, who was a ſtranger both in 
' that BW blood and conſideration ; and he having no iſſue ®, ® Quere, if it was not the c6. 
g his (and his wife being dead) deviſed the mortgaged i who bad no iffue, and 


iſcs to defendant, and died. Plaintiff brought de tt rr 


ying, WF tis bill to have the covenant executed in favor of 
lead- him; which was diſmiſſed ;—But it would have 


deen otherwiſe, if ſuch covenant had been in favor 
if children, creditors, or any ſuch other good conſidera- 
tm; for though the making the agreement was 
whuntary, yet the cauſe of the motive inducing to it 
would be valuable and good. So in favor of a pur- 
chaſer, the ſeller, after purchaſe, being conſidered 
only as a truſtee for the purchaſer, 


35. A freeman of London, upon his daughters H. 1743, Scace. 


marrizge, aſſigns 300 J. to truſtees, in truſt to pay ns 
the intereſt to the huſband, ſo long as he ſhould I Luke as 


* 


continue in good eircumſtances; but if he ſhould ». &vage & al. and wich ſays, 
fil, then to be paid to the ſeparate maintenance of uit, tat the provition 
the wife's maintenance in cate 


the wife and children. The huſband became a the huſband failed was good - 
bankrupt, and the aſſignees brought a bill againſt againſt creditors; it not bring a 


of 2 , 

the truſtees to have the produce of the money paid . out of the bankrunt's 
— bthem during the huſband's life. But the bill et own fene. 
* the vas diſmiſſed with coſts; for per cur. it is a 


taſonable and prudent ſettlement 3 and the moſt 
proper period for a father to provide for his child- 
* | 


36. A woman indebted dom ſola, marries, and — 1735, cor. Fu-, C. 
ion to her NE and dies. — — A — $ — 


9 
OL. II. 2 Eg. Ar. 13 Pl. 5+ 


434 D=—e - Debts, Debtor and Creditor, &t, 
| will not help the creditors againſt the huſband to 
(e) Lord Chancellor, in pro- the value of what he received with his wife (a), 
nouncing his decree in this caſe 9 6 
_ faid, It is extemely clear that by law the huſband is not liable to the wife's debts, unleſs contrafte 
during coverture, except where the creditor recovers judgment »gainſt the huſband in the lifetime of hit 
wife; and, his lordſhip fa'd, he did not ſee how any thing leſs than an aQ of. parliament could alter thi 
law. But the wife's choſes en action are aſſets, and will be liable pro tanto. In Freeman v. Goodhan, 
Cha. Rep. 295, there was ſme reaſon for the court to be provoked when the goods themſelves cog- 
tinued after the wife's death in the hands of the huſband, who notwithſtanding refuſed to pay for them. 
It is true the Lord Chancellor over-ruled the demurrer, but what was afterwards done in the cauſe doex 
not appear (1). Neither in Powell v. Bell, Prec. in Ch. 256. (2) does it appear that any notice t 
taken of what eſtate the wiſe had in her own right, and what as adminiſtratrix to her huſband. His 
lordſhip ſaid if be relieved againſt the huſband becauſe he had a ſufficient portion with his wife, he 
. ought by the ſame reaſon to relieve a huſband againſt whom a creditor had recovered judgment where he 
had no portion wih his wife, If the law as it now ſtands be inconvenient it will be a good reaſon for 


the legiſlature to alter it (3) 3 but till that is done equity cannot interpoſe, and the preſent law mat 


take place. The next day the caſe of Thomond v. Suffolk, in 1718, P. Wms. 466. was cited 1nd 
- Inſiſted on in point, on the authority of which caſe Lord Talbot made his decree as before ſtated. 
Note; Jordan v. Foley, Sel. Ca. in Ch. 19, 20, was determined by Lord King in 1725, on the fane 
princigie. TT | | | . 
(1) The event of this cauſe appears in the regiſlet- book ; it is the caſe of Freeman v. Goodland 
The defendant (in that caſe) married the teſtator's widow, who bad bought goods of the teftator's exe. 
cutors. After the widow's death the executors bring their bill (ist. al.) to be ſatisfied for theſe good:; 
the defendarit demurred, and the'demurrer was over ruled (on 18 Nec. 1676). At the hearing of the 
cauſe (bn 2 Dec. 1678) the defendant infifted that the wife had a property in theſe goods at the mar- 
riage, and that they were part of her portion; yet, to avoid trouble, (thvugh he contended he was not 
liable) he offered to pay for the goods on having an aſſignment made to him of ſome leaſehold eftuts 
mentioned in the cauſe, and the decretal order runs That the defendant Goodland do pay to the faid 
4% executors the ſun of 350 /. reported due to them on account of the ſaid goods arcor ding to bis off 
6 — This being a decree in conſequence of defendant's offer, the point was not determined 
in this caſe; perhaps the deſendant, not liking the appearance of his caſe on arguing the demurrer, 
was induced to make the offer mentioned. 

(2) This ſeems to be the only caſe which is contradictory to the preſent point, though Mr. Vernon, 
of counſel for the plaintiff in this cauſe, ſaid he had often known it to be ſo held, and that one prect- 
dent in favour of a creditor was worth three to the contrary. 

(3) Notwithſtanding the earnefineſs with which Lord Nottingham declared be unnd alter the an- 
mon law on this point, being diſſatisfied in the cauſe of Freeman v. Goodland, and the diflatisfaRion 
Mr. Wentworth expreſſes in his Office of Executors, chap. 17 Cf. 1. the legiſlature does not yet ſet 
that it is a law grievous enough to be altered ; ſor it Rill remains in Fats gue, unchanged by any par- 
liamentary interpoſition. 

So on the other hand, where a woman. indebted 
dum ſold marries and brings no portion to her huſ- 
band, and a creditor of the wife when ſole recovers 
judgment againſt him in her lifetime for the debt, 
and then the wife dies; equity will not relieve 
the huſband againſt the judgment. 


| 24 May 7736, cor. Talbot, ce. 37. A. the father, and B. the eldeſt ſon re-ſettle 


Bradi'y v. Peel, an eſtate to the uſe of A. for life as to part, then 
2 Eg. Abr. 253. pl. 13+ to truſtees for 200 years to raiſe 1100 /, to be pit 


to C. the ſecond ſon within fix years after 4." 
death, or as ſoon after as the ſame could be raiſed; 
and in the mean time intereſt from A.'s death for 
his maintenance, remainder to B. the eldeſt, & 
C. died indebted, and two years after him 4. died, 
ſrom whom a good eſtate came to B. The cte- 
ditors of C, cannot haye this portion raiſed, tht 
n contingenq 


S. 9 8 FSS Ft ya = e 


{1. Where favored in Equity, &c. 


ge 

338. Bill by the creditors of V. and G. Hammond, 
deceaſed, for a diſcovery of their freehold, copy- 
hold, and perſonal eſtates, and to'be relieved againſt 
the ſeveral ſettlements of ſeveral parts of their 
frechold and leaſehold eſtates made after the mar- 
riage of . H. with defendant B. H. without con- 
ſderation, and fraudulent with reſpect to plaintiffs 
2s creditors, and to have ſuch eſtates ſold in aid of 
others towards ſatisfaction of plaintiffs' demands. 
Per Lord Chancellor There is no evidence of ac- 
tual fraud to impeach the ſettlements. Plaintiffs 
inſiſt that G. H. the father was largely indebted 
when ke made the ſettlements on W. 2 his ſon, 
and that there fore they are fraudulent under 
13 liz. c. 5. which regards creditors only. This 
at muſt be conſidered as it is at law, and not be 
otherwiſe conſtrued in equity. The creditors pray 
an application of the leaſehold terms as aſſets in ſa- 
tisfaction of their debts. This is a caſe of general 
creditors, and therefore not ſo ſtrong as a caſe of 


contingency upen which it was payable never happen- i 


D—e 


27 Nov. 1738, cor. Hard 
Ruſſell & al. v. Hammand 
I Ath. 13. 


mortgagees, judgment creditors, or purchaſers, If 


a man had bona fide paid his money for the purchaſe 
of the eſtate, it would have come within 27 Elia. 
c. 4. and been utterly void (a). The three ſettle- 
ments in queſtion are of one freehold and two 
leaſehold eſtates, that bear equal date. V. H. the 


435 


w. o. 
S ah 


. (a) Vd Walker v. Baran, 


1 Ack. 94. 


ſon married the daughter of J. S. without conſent, 


and no ſettlement was made before the marriage. 


Afterwards J. S. propoſed to G. H the father to 


give his daughter a portion of 300 /. if G. H. would 
make an adequate ſettlement. A kind of ſurvey 
was made, ſo that the ſettlement was not merely 


colourable. The conſideration for ſettling the 


freehold is 200 J. paid: this is a fair tranſaction (5), 


and not impeachable. The ſecond is a ſettlement 


of a leaſehold eſtate called Ford, made in conſider- 
ation of the marriage already had, and of 100 /. 
paid or ſecured to be paid. Upon this a queſtion 
aroſe, Whether it ſhould prevail againſt creditors ? 
Per Lord Chancellor—There are many opinions, 
that every voluntary ſettlement is not fraudulent 
imply by reaſon of its being voluntary, but that it 
8 an evidence of fraud only (c). There are caſes 
where perſong are not indebted at the time of 


making a voluntary ſettlement, and ſubſequent debts 


Ff 2 will 


(Ma: Styleman v. Aſhdown, 


2 Atk 479. 


(e) Vide Bovey's enſe, 1 Vent. 
193. Lord Tenham v. Mullens, 


1 Mod. 119. 


8. Debts, Debtor and Creditor, 41, 


(a) Vd. Shaw v. Lady Stan- will not ſhake fuch a ſettlement (a); but there is 


diſh, 2 Vern. 327. Walker v. hardly a caſe where a conveyance made by a 
— v. —— KN indebted at the time which has not been deemed 


bord Townſend v. am, fraudulent (b). Lord Chancellor would not enter 
=Vel. xo. Stephens v. Olive, into a nice diſquifition whether every vola 


* (6) Frde Beautoo Dont v. Thorpe, ſettlement is fraudulent, becanſe as to the Ford 


| "x Vel. 27 or if there are any eftate there was a valuable confideration on the 


badges of fraud to deceive C,, face of the ſettlement, for the father was tenant 


ment with a view to his being in- for life, and the fon entitled to the reverſion in 
debted at a future time. Style- fait (). And it has been held in ſeveral caſes, 


—— my — that where a father and ſon join in a marriage ſet- 


Taylor v. Jones, 2 «tk. ( tlement, it is a bargain for a valuable conſideration. - 


( This does not appear by Tr remains however a queſtion, Whether it has been 


— — — — extended to ereditors? ln the preſent caſe the fon 


to apply to freebold than to leaſe» could not have ſettled the refiduary intereſt with- 
property in the Ford eſtate. out the father's help, becauſe he was tenant in tail 
in reverfion and not in poſſeſſion; but where a fa 
ther is tenant for life, and his ſon, is tenant in fee, 
and they join in a ſettlement, it is againſt 

creditors; for the ſon might diſpoſe of the refidu 

intereft without the father's joining. In the la 
ſettlement of the other leaſehold eſtate, Lord Chan- 
cellor ſaid, there was a plain badge of fraud, for 
there G. H. the father took back an annuity to 
himſelf and his wife, which probably was the full 
value of the eſtate compriſed in the deed, and 
(%) This lat fettlement is but therefore he gave his ſon nothing (d), which is a. 
_ tated in the re- moſt tantamount to a continuance in poſſeſſion, 
(% Lide Twyn'scafe, 3 Co. 80. and 2 ſtrong circumſtance of fraud (e). Decreed, 
Taylor v. Jones, 2 Atk. 600. the fettlement of the freehold eſtate, and of the 
| leaſehold eſtate called Ford, good againſt creditors, 
but that the leaſehold eſtate compriſed in the laſt 
ſettlement ſhould be liable to the creditors, the 

{ame being fraudulent as to them. ty 


12 Nov. 1739, cor. Hardw. o. 39. A court of equity will ſupply a defect 
"—_— 714 op 563- execution of a power, as well in the cake of younger 
$ caſe at large, poll. cit. children and a proviſion for a wife, as in fayour of 


Power. 
So will the court in the like purchaſers or creditors (f )- 
cates ſupply a defective ſurrender | 
or the want of a ſurrender of a copyhold eſtite. ide ante, tit. Copyhole. 

It ſeems now to be eſtabliſhed, that the defect in the furrender of a copyhold, or in the execution of 
a power (which are governed by the ſame rules) ſhall be fupptiee only in favour of three defcripiions of 
perſons, viz. Creditors,'a wife, and children. Y:de Goring v. Naſh. 2 Atk. 189. Goodwyn v. Good- 
wyn, x Veſ. 228. Bya. v. Byas, 2 Veſ. 164 Tudor u. Anſon, 2 Vel. 682. 

V. Pollard v. Grenvill, t Ch. Rep. 184. 1 Ch. Ca. 10. Stich e. Aſhton, 1 Ch. Cs. 263 
I Freem. 208, Fothergill v. Fotherglll, 2 Freem. 2 56. Sarth v. Blanfrey, Gilb. Rey. 166. C. 
ventry v. Coventry, 2 P. Wms. ata. 1 33 Tollett v. Tollett, 4 P. Ws. 439. Corter 

v. Layer, 2 P. Wms. 622. Holt v. Holt, 2 P. Wms. 648, Sirgeſon v. Seay, 2 Atk. 414- Tyrcot- 
nel v. Ancaſter, 2 Veſ. Wade v. Paget, 1 Bro. C. Cz. 363. Sneyd v. Sneys, Ami. 64. Same 
as to the non-execution of a power Atundel v. Philpot, a Vern, 6g. 43 Ch. Cs. ro Pigget v. Penney 
Com. 250. Coventry v. Coventty, a P. WM. 227. Tollett d. Tellett, 2 P. WMS. 490. M. ACin 
v. Logan, 3 Bro. Ch. Ca. 310. | : 

40. Where 


rießen n wo 


—_ F. S Nerger resse 


{1 ERPs indy. Jun. D—e "437 _ 
40. Where there is a covenant truſtees 22 Nov. 2740, cor. Hardw. 

to convey the inheritance, this court will confider Sete yy ———_— 

it as actually conveyed, and the term in the War Willoughby v. Willogh- 

truſtees as attendant only on the inheritance, and v. Sales, > Wit * 5 

ſo connected together in the cui gue truſt that it v. Villiers, 2 Atk. 72. 

can never be ſevered in favor of an heir or exe- 

cutor, though it may in ſame caſes on behalf of 


creditors. 


41. Defendants ſet up 2 deed of truſt of the 20 Dee. 1740, cor. Hardw. C. 
eſtate in queſtion, which was declared fraudulent r S . v. York Buildings 
againſt plaintiffs as judgment creditors, who now 7. re 

itioned for an account of the profits pendente lite ings Company, 2 Atk. 44. which 
which defendants have received, and that defend. ſcems to be a branch of 8. C. 
ants may account for ſuch pernancy of profits from 
the filing of the bill. Per Lord Chanecllor—lf it - 
had not been for the conveyance which the com- 
pany have made for their own benefit, plaintiffs | 
might have had an elegit, but that would have enti- 2 
tled them only to a moiety. As there are more 
judgment creditors than one, the court has a handle 
to direct an account of the profits from the time of 
the decree. The moſt uſual caſe is for a judgment 
creditor to require againſt an heir at Jaw an ac- 
count of rents and profits received by him, conſi- 
dering them as the aſſets of his anceſtor z for if he 
ſhould bring an action of debt, he would have judg- 
ment for the value of the eſtate, and therefore 
equity decrees according to the judgment at 
law (a). | 

Where a mortgagor is left in poſſeſſion, a mort- 
gagee can never have an account of rents and pro- 


fits for any paſt years during the poſſeſſion of the 


* 1 


(a) Nu. Stileman v. Aſhdowny 
2 Atk. 609. 


mortgagor. : 
Suppoſe a truſt eſtate not amounting to a 
raudulent conveyance by the party, yet the ſtatute 
of frauds will help to make that elt&e liable to an - 
execution, 
It does not ſeem that in the caſe of a fraudulent 
conveyance, equity will do more than remove it 
out of the way. The court will not decree profits 
back againſt the original debtor and owner of the 
eltate, received pendente lite, in favor of judgment 
creditors, from the filing of the bill, nor in any in- 
ance decree a ſale, but will follow the law, and, 


* interference, leave them to their remedy by 


Ff3 . 42. Lord 
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22 Feb. 1742, cor. Hardw, C. 
Fier v. Fitzer and another, 
| 2 44. 511. 


8 Dec. 1742, cor. Hardw. C. 
Stileman v. own & al. 


2 Aid. 477. Anbl. 13. 


” (+) Which it ſeems was male 


in part performance of an * 


ment before marriage, and 


2121, the wiſe's portion. 


* 42. Tod Per by will gave an annuity of $ol, 


- purchaſe jointly with the other defendant, his 
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to the plaintiff, who afterwards in 1726 married 
the defendant Fitzer. In 1738 they agreed to 
part, and by a deed of ſeparation the huſband co- 
venanted to allow her 14/. per annum out of his 
own eſtate, and 240. more to be paid quarterly out 
of the annuity of 50 l, and 121. per annum to his 
daughter for her maintenance, to be paid quarterly, 
The bill is brought againſt the huſband and Steben, 
a creditor of his ſince the execution of the deed of 
ſeparation, to have the truſts of the deed performed. 
Lord Hardwicke decreed according to the prayer 
of the bill as againſt the huſband : and as to Ste 
phens, that he ſhould not releaſe his claim upon 
— annuity until the plaintiff had paid him his 
debt, : 

It was alſo a queſtion in this caſe, Whether the 
deed of ſeparation in 1738 and the truſts declared 
in it were fraudulent under the ſtatute 13 En. 
c. 5.? Per Lord Chancellor—Every conveyance 
of the huſband that is voluntary, is fraudulent as 
againſt creditors; and though a huſband is bound 


by law to maintain his children, yet the funds out go 
of which the maintenance is to ariſe are liable to Th 
creditors; | ſing 
The decrees of the ſpiritual court for alimony cor 
and maintenance are only againſt the perſon of the me 
huſband, but affe& not the huſband's eſtate ſo as is | 
to take it from his creditors. - | — 
on 


43. Bill by an executor to have ſatisfaction from mei 
the eſtate of the late father of defendants, for a judy- till; 
ment given by him to plaintiff's teſtator for 120, WW befi 
Defendant (the eldeſt ſon) protected himſelf undera WW othe 
ſettlement made after the marriage of his father and WW min 
mother in 1694 (a), in which the father was te- by ( 
nant for life, remainder to the mother for life, not 
remainder to defendant, firſt tenant in tail. In 
1700 the father made a joint purchaſe with de- 
fendant, his eldeſt ſon, of 4 /. — annum to them 
and their heirs. In 1708 the father made another 


ſecond ſon, of 5 J. per annum for 105 ., and ſettled 
it as a proviſion for younger children. The father 
paid the purchaſe-money of both eſtates, and cot- 
tinued in poſſeſſion till his death in 1735+ The 
ſons afterwards entered on theſe eſtates. Plain- 
1 
(i 


tiff inſiſted that the ſettlement in 1694, bring , 


(1. Where favored in Equity, &c. 

ave, was voluntary, and that all the eſtates 

were ſubject to his judgment. Per Lord Chan- 

aul The ſettlement in 1694 being in conſidera- 

tion of a marriage portion paid down (as it ap- 
) though made after marriage, cannot be 


jmpeached by ſubſequent creditors (a). As to the (4) N, Colvill v. Packer, 


two joint purchaſes it is admitted that, in both = Jac. 158. Anon. Prec. ip 
eaſes; the conſideration-money was/paid by the dme. Tab. H. en Oh: 


father. Defendants inſiſted that the two purchaſes mond, 1 Ak. 13. 25. Bro» v. 
were to be conſidered with reſpect to a moiety, Jones, 1 Atk. 190. Lanoy v. 
ind on account of the ſurvivorſhip as an advance- 298.2 5% 444 446. Ward 
ment of them, and that they were therefore en- ton v. Biſcoe, 2 Veſ. 308, Wheeler 
titled to retain againſt the plaintiff's judgment. Cn Ambl, 221, 
The general rule and doctrine has been admitted, 
that though the father pays the whole conſidera- 
tion, yet if the purchaſe is made in the name of a 

unger ſon, the heir cannot inſiſt on it as a truſt 
for the father (5). But the preſent caſe differs (3) Ne Lamplugh v. Lamp- 


from that rule or any other, and Lord Hardwicke lauch, 1 P. Wms. 112, Grey v. 
Grey, x Ch. Ca. 296. Elliot v. 


ſaid, that where he could find a material difference et, 2 Ch. Ca. 231. Mumm 
he would incline to relieve a creditor; for though ». Mumma, 2 Vern. 19. Shates 
it may be proper fare, decir, yet the caſes have 7: Shales, 2 Freem. 252. Bates 
gone full far enough in favor of advancements. Tapla v. Taylor, 1 Ack. 126. 8 
There are ſome caſes where a purchaſe has been Hill v. Ballard, x Veſ. 27. 
ingly made in the ſon's name, and the poſſeſſion 

continued in the father, and yet held an advance- 

ment of the ſon ; but the reaſon is, that the father 

is his natural guardian during his minority. In 

this caſe the purchaſe is in the names of father and 

ſon as joint-tenants; that cannot be an advance- 

ment, for the father takes poſſeſſion of the whole 

till a diviſion, and to a moiety afterwards abſolutely, 

belides a chance of his being a ſurvivor of the 


D—e 439 


other moiety (c); nay, if the fon had died a (e) Pole v. Pole, 1 Vel. 7þ. 
minor the Lither would have taken the whole 

by ſurvivorſhip ; for the ſon, as an infant, could 

not have ſevered the joint-tenancy (dJ. Sup» (%, Yide May v. Hook, Hart - 


poſe (ſaid Lord H.) a father in a purchaſe ſhould C. Lit» 246. 4. n. 1, 

take to himſelf an eſtate for life, remainder 

to his ſon in fee: ſuch eſtate would be liable to a 

_— the father having the profits for life and K, * 
is ſon only a remainder (e). A material con- , 4 I f Vet 120. The 
fderation for the plaintiff in this caſe is, that the — 0 —— 
father might have purchaſed in joint-tenancy, ta ( whether within 14 Eliz, c. 5. or 
prevent dower and other charges (f). Then how ank Jr.. feng g 0 


does it ſtand as to the creditor. A father here ,,crupi;, Fryer v. Flood, x Bro, 
vas in poſſeſſion of the whole eſtate, and was ne- h Ca. 160. Vid allo Crilp v. 
i'razt, Cro. Car. 548. 7 Vin. 


ceſſarily the viſible owner, ſo that the creditor 83 NK. 
in elegit might have taken a moiety. This ditt: - ( f} Lit. . 45+ 
| Ff4 I 
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it extremely ſrom all the other caſes.. The court \ 


ought, if poſſible, to relieve a creditor z and what 


can be more favourable for the plaintiff than that 


the whole eſtate is covered by theſe purchaſes. If 
the court does not let him in upon theſe eſtates, 
he has no poſlibility of being paid. Lord Chan- 
cellor ſaid, It is not neceſſary that a man ſhould 
be aQually indebted at the time he enters into a 
voluntary ſettlement to make it fraudulent, for if 
he does it with a view to his being indebted at a 


future time, it is equally ſo. Decreed, that the 


: plaintiffs ſhould be let in upon the eſtates jointly 
(a) Vide Ruſſell v. Hammond, purchaſed by the father and ſon in this caſe (a), 


1 Ack. 15. Lord Hardwicke on | , 
— * as Gas. the Decreed alſo, that the eſtate of defendant's father 


principal caſe came very near the Which was in mortgage, and a moiety of the two 
caſe of Chriſt's Hoſpital v. Bud- eftates purchaſed in joint-tenancy, be ſold; and 


gin, 2 Vern. 683. where a buſ- : 
en — that the produce of the mortgaged premiſes be firlt 


or himſelf and wife upon mort- applied to the mortgage debt, and next towards 
g:ges and bonds, and died. Her- ſatisfaction of the plaintiff's judgment; and if that 


court, C. S. looked upon the wife . . 
r . a ſhould be inſufficient, then the procecds of the 


and decreed that ſhe was entitled moieties of the two laſt- purchaſed eſtates ſhould be 

— —— — pr _ * _ a wg and Fs hp ſur- 

3 > us of the eſtate purchaſed in 1700 ſhou aid 

*. mA ws of N to the elder brother, and of that 2 in 

* 1708 to the younger brother. 

„ 2 Ath, 608. On a re-hearing of this cauſe (+18 June 1743 

Lord Chancellor ſaid; that had it not been for the 

caſe of Compton v. Piget (cited for the plaintiff) he 

ſhould have thought it clearly for the defendant, 

* (5) Compton v. Pigot, (cor. the heir at law 6). The judgment affects the 

Harcourt, C. 14 Dec. 17 12) was land as it is bound by the judgment. Equity ſol- 
a caſe where a bill was brought | ter: and an b K ee 

by a judgment creditor againit an lows the law and as he can take only a moiety at 

executor, who was alſo heir at law, he ſhall have no more in <quity. - Suppole it 


_ 3 | pray — were the caſe of a bond-creditor, he might main- 
thin the real eftate to be ſold. tain debt againſt the heir, and get judgment upon 


The words of the decree in that the aſſets deſcended, for at law it is the debt of 


caſe, to have the whole real aflets - - . "Ra". 
ſo'd liable to the judgment, were the heir (c), and the action is in the debet d 


contended by defendant's counſel detinet (d;; but againſt the executor it is in the 
to admit of this doub!, Whether detinet only, and the heir cannot diſcharge him- 


the decree does not confine it to . . . 
ſuch aſſets as are only liable to ſelf but by pleading riens per deſcent But if 2 


the judgment, and not to all al- judgment was obtained againſt the anceſtor, a 
ſets deſcended upon the heir. ſcire facias could not be brought againſt the heir, 
Ne; There is a ſhort account becauſe at law he was not-bound, and there is no 
of this caſe (n»mine Compton and , ; 

Compton) «ited in the principal inſtance before the ſtatute of Weftminſter (e] of 


caſe in Ambl. 15. a ſcire facias brought againſt an heir on ſuch 2 


judgment. 


(e Stonehewer v. Thompſon, 2 Alk. 441. (4) Kenifton v. Clerk, 2 Atk. 205. Dy. 344 

% Mr. Attorney-General for defendant arguendo ſaid, that the ſtatute of Vm. 2. (13 Ed. l. 
c 1%.) which gives the elegit, means no more than to give the judgment creditor an election to 
de upon the lands of the conuſot for one moiety of his debt, and upon the perſonal eſtate for 
the other moĩety. a 8 7 h 2 
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jodgment. , Doubtleſs if it had continued a bond 


the whole Lets in the hands of the heir would 


have been liable (a); but before the ſtàtute of 
1 there was no remedy againſt the an- 

or in his life-time upon a judgment on his 
land, and it is that ſtatute which ſubjects one 
moiety to the judgment creditor. The conſe- 
quence is, chat although the anceſtor is dead the 


land falls into the hands of the heir or a purchaſer 


equally bound, and the ſcire facias is brought 
again 


them as terre-tenants, virtue of the 
ſtatute (O. It was objected, that a bond-creditor 
would be in a better condition than a judgment- 
creditor, and ſo he is; for as ſoon as a bond- 
debt is turned into*a judgment it is extinct againſt 
the anceſtor, and the creditor cannot, in the life- 
time of the anceſtor, bring any action upon the 
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a) Vide Higgins v. York 
8 Company, Ack. 107. 


(Aae Herbert's caſe, 3 Co. an. 
Dy. 81. pl. 62. 249. pl. 80. 


bond, neither can he bring an action againſt the 
heir after it is extinct, but (till he obtains a a2 


great advantage by his judgment, viz. the oppor- 
tunity of binding the land immediately, and a 
preference over all other bond creditors: and 
therefore it is that a judgment-creditor prefers this 
real advantage to the precarious one of aſſets deſ- 
cending upon the heir after, his anceſtor's death. 
In ſuch caſe plaintiff has nothing to better his 
ſtuation in equity more than at law, excepting 
that equity accelerates the payment by directi 

a ſale of the moiety, and not letting him wait til 


he is paid out of the rents and profits. Equity 


bowever, cannot change the rights of the parties. 


As to the caſe of Pigot v. Compton Lord Chancellor 
obſerved, perhaps that caſe was not ſufficieatly 
conſidered, or perhaps a moiety of that eſtate, when 
ſold, might be ſufficient to diſcharge - the judg- 
ment, - 
His Lordſhip affirmed his former decree of 8th 
December 1742. 


44. H. H. was tenant (of a ſettled eſtate) for 
99 years, if he ſhould ſo long live, remainder to 
truſtees to preſerve, &c. remainder to his firſt and 
every other ſons, remainder to his other ſons in 
like manner, remainders over. H, H. and his 


lon C. H., being indebted, aſſigued this ſettled 


eſtate in truſt for their creditors, and agreed to 


uffer a common recovery, to make the proviſion 
for the creditors more effeftual. The creditors 
tiled their bill againſt H. hang. bis Gee 

| . againſt 


1 Jan. 1743, cor. Hardw. C. 
codbouſe v. Haſtine, 3 At. 22. 
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againſt the heir of the ſurviving truſtee to preferre 
contingent remainders, to compel him to join in 
ſuch common recovery. Per Lord Chancelhy-. 
Where the intention of a teſtator to preſerve the 


limitations he has made as far as poſſible, is x 


() ide Symance v. Tatton, 
x Atk. 613. Barnard v. Large, 
Ambl. 773. 1 Bro. Ch. Ca. 534 


( Lord Hardwicke mentioned 


rent, the court will effect uate this intent w 
the uſes are executory. It was agreed that there 
is no precedent where the court, in ſuch cafes, 
has decreed the truſtees to join, and- Lord Chan- 
cellor ſaid this was not a caſe where the court 
ought to do it (a). 'The father was made tenant 
for 99 years in order to preſerve the eſtate, and it 
might likewiſe have been deſigned to prevent hi 
having ſuch an influence 'over his ſon, when of 
age, as to get him to deſtroy the ſettlement. Here 
the intention is to pay the debts of the father. 
The objection is, the truſt is for the firſt tenant 
in tail, and that when the tenant in tail is ſeized of 
the freehold he has power to bar it and not before. 
Plaintiff argues that it is prayed to execute the 
truſt of articles, truly fo, but equity will not exe- 
cute every truſt created by the parties, and though 
the court might not condemn the truſtee if 
conſented, yet the court will not compel a truſtee 
ſo to do, and Lord Chancellor thought. the preſent 
the very caſe which was intended to be prevented 
by the truſt. Bill diſmiſſed (3). | 


Townſend v. Lawton, aP. Wms. 379+ in ſupport of this opinion. 


13 _ 1743, cor. M. R. 
Taylor v. Jones, 2 Att. 600, 


(e) Vide Twyne's cafe, 3 Co. $0. 
and Upton v. Baller, thee cited. 
Vide alſo 27 Eliz. c. 4+ 


45. This being a caſe between creditors on the 
one fide, and a wife and children on the other, 
ſtood over for judgment till this day. 

Defendant, the huſband, had a legacy left to 
him after marriage of 1733 /. ſtock, which (in 
1734) was veſted in truſt for defendant for life, 
then for his wife for life, and then for his children. 
The ſimple- contract creditors of the huſband 
brought their bill to be paid their debts out of this 
ſtock. Per curiam—Though ſuch. a ſettlement is 
good againſt the father, even after marriage, yet 
as to creditors for a valuable conſideration. it is 2 
ſtanding rule, that it is always looked upon as 
fraudulent and within 13 Eliz. c. 5. Is this deed 
then within the ſaving clauſe or proviſo of the 
ſtature? There is no doubt, though this is upon 
a good conſideration with regard to the perſon 
making it, it is otherwiſe as to creditors (c). In 
the preſent caſe here is a truſt left to the huſband 
in the firſt place under this deed, and his conti. 

; nwng 
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{1, Where favored in Equity, &c, 


in poſſeſſion. is fraudulent as to creditors. 
Next conſider whether the debts contracted after 


the ſettlement made are included in 13 Ez. (a). 
The preamble is for avoiding and aboliſhing of 
friened covenous, &c. fraudulent feoffments, c. 
which feoffments, &'c. are derived and contrived, 
tf. to delay and defraud creditors and others of 
their juſt and lawful debts, Sc. The word others 
ſeems inſerted to take in all manner of creditors as 


Pide Ruſſell v. ammond, 
= arc oqug 


well after as before the ſettlement, whoſe debts - 


ſhould be defrauded. The enacting clauſe is till 
ſtronger, for the word creditors is not mentioned, 
but 4 general words perſon or perſons, &c. whoſe 
debts, c. might be by ſuch fraudulent practices, 
c. diſturbed or defrauded, c. The words of 
the ſtatute therefore ſeem to have been ſo general 
in order to take in all perſons who ſhall be hindered 
or delayed : ſuch being the intent it is highly rea- 
ſonable it ſhould be ſo conſtrued, and there is no 
rule of law that hinders creditors after marriage 
from being paid, any more than creditors before 
marriage. Beſides, it is very probable that the 
creditors aſter the ſettlement truſted the defendant 
ſeeing him in poſſeſſion of the ſtock, and acting as 
the viſible owner. - If the deed in queſtion is fraud- 
ulent, it is not material whether the creditors have 
any ſpecific lien, for ſo ſoon as a judgment is en- 
tered it is a ſpecific lien; neither is it material 
in this caſe what the circumſtances of the father 
were at the time of making the deed, any further 
than as an evidence to ſhew that if he was in in- 
digent circumſtances, it was made with an intent 
to commit a fraud. An effential conſideration is 
whether it is within the proviſo of 13 Eliz.? for 
if it is not the court will not require a ſtrict proof 
of its being fraudulent, and as it is likewiſe accom- 
— * with a truſt, the court will look upon it to 

ſo, and there is no occaſion to prove it; for as 
the defendant muſt have known his circumſtances 
much better than the plaintiffs it lies on him to 
=_ what his circumſtances were at the time, 

pon theſe reaſons his Honor declared for the 
plaintiffs, obſerving, that though he had a great 
compaſſion for a wife and children, yet if creditors 
ſhould not have their debts their wives and children 
might be reduced to want. Decreed, the ſettle- 
ment yoid as againſt the plaintiffs, and that — 

tru 


Three caſes were cited for the 
plaintiff to make this ſettlemeat 
a fraud, viz. Oſbourn and Brad. 
ſhaw v. Churchman, Cro. Jac. 
127. Lavender v, 
2 Lev. 146. Whitbourne v, 


Jumper, cor. Jekyll, M. R. 


——— 
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truſt eſtate ſhould be ſold for the benefit of the 


(o)InDunds v. Dutens, 1 Vef. creditors (a). 
Jun: 196. Lord Thuriow ſeemed : . 
to be of opinion, that the court of Chancery could not touch ſtock to ſatisfy creditors, Sed vide Hom 
v. _ Ambl. 79. King v. Dupine, 2 Ack. 603. (n.), 24 3 * 192+ 8. C. nomine Kiag 1, 
Mar . g | 


25 OA. 1744, cor. Hard. o. 46. Though the court will favor creditors 9 


Brown v. Jones and eben far as they can, yet it muſt be where they hare 3 


1 Ath. 150, 191. N right. 
If a bankrupt has made a ſettlement without 
5 conſideration, it is not good; but if a ſettlement 


is made before marriage it is good, though with. 
: ; out a portion, for marriage itſelf is a conſiders. 
(3)Vide Ex parte Marſh, 1 Atk. tion (b), and it is equally good if made after 
158. Lanoy v. Athol, 2 Ack. marriage, provided it be upon payment of 
* | as a portion, or a yew additional ſum of money, 
or even an agreement to pay money, if afterwardz 
10 — —— — paid purſuant to the agreement (c). 


chaſers. Vide Col ville v. Parker, Cro. Jac. 158. Jones v. March, Ca. temp. Talb. 63. Ward v. Shi 
let, 2 Veſ. 16. Hylton v. Biſcoe, 2 Val 308. wels v. Caryl, Ambl. 121. Lanoy v. Athol, 


Where creditors have no remedy at law, but 

mult go into equity, the court will make them do 

(4) Yide Taylor v. Wheeler, equity (4); yet the court will, notwithſtanding, 

2 Vern. 564, aid creditors againſt deſective, fraudulent, or vo- 
luntary ſettlements. ä | 


6 Nov. 1745, cor. Hardw. O. 47. B. in 1718, after marriage, conveyed his 
Walker and others v. Burrows, real eſtate to truſtees in conſideration of 5 s. and 
. other valuable conſiderations, in truſt for himſelf 

for life; to his wife for life; then to his eldeſt ſon 

if he ſurvived his father and mother, and ſo to his 

next fon, &'c. B. afterwards became bankrupt. 

Per curiam— This is a conveyance which falls 

directly within the clauſe of 21 Jac. 1. c. 15. 

though the ſtatute of 13 Elia. c. 5. is not ſufficient 

to prevail againſt it. — therefore, that the 

truſtees do convey to the plaintiffs, the aſſignees 

under the commiſſioners againſt B. It was ſaid 

that all voluntary ſettlements are void againſt cre- 

ditors, as they are againſt purchaſers under 27 

Eliz. c. 4.; but there is always a diſtinction be- 

tween the two ſtatutes: it is neceſſary on the 

ſtatute of 13 Elia. to prove that at the making of 

the ſettlement the perſon conveying was indebted 

at the time or immediately after the execution of 


the deed, otherwiſe bad conſequences would en- 


ſue, 


g. S S.. Fr. 
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(1, Where favored in Equity, &c. D—e 
be, as the ſtatute extends to goods a 
ind ſuch conſtruction would defeat every provi 
for children and families, though the father was | 
dat indebted at the time (a). Upon the ſtatute 1 Nu Rull v. Hammond, 
of 13 R. there is no deſcription of the intent 15. 
of the conveyance in the enacting clauſe, but only 
by reference to the preamble, © the intent before de- 
« clared and expreſſed.” So that unleſs the con- 
in 1718 was made for that purpoſe it will 
not be void. Now here is — that the father 
vas indebted at the time or after, ſo as to 
collect a fraudulent intention in him, for if he had 
deen indebted at that time, it would have run on 
ſo as to take in all ſubſequent ereditors. Where 
1 man has died indebted, who in his lifetime made 
a voluntary ſettlement, upon application to equity 
to make it ſubje to his debts as real aſſets, the 
court has always denied it, unleſs it could be 
ſhewn that he was indebted at the time of the con- 


ce. - 
"Put upon the ſtatute of 27 Blix. which relates 
to purchaſers, there a ſettlement is clearly void 
if voluntary and not for a valuable conſideration, 
nd ſubſequent purchaſers hall prevail to ſet 
aſide ſuch ſettlementz but as this can only be 
wplied to the caſe of ſubſequent purchaſers there 


$2 plain diſtinction between the two ſtatutes (5). (5) Yide Colville v. Parker, 
mood, ü Atk. 15, White v. Sanſum, 3 Ack. 412. Townſend v. Wyndua — — — 10 — 
and 1, Templar, 4 Bro. Ch. Ca. 148. et 0 Oxley v. Lee, 1 Atk. 625. y , o, 11. Evelyn 


ſon As tothe aſſigneea, they ſtand in the place of the 
his —_—_ and are bound by all acts fairly done by 


alls As to the conſideration in the deed of 1718, it 

TH #55, aud other valuable conſiderations ; that does 

ent not oblige the court to hold it to be for a valuable 

the conſideration, for it can at moſt but let the de- 

es ſendant in to prove other valuable conſiderations. 

aid The truſtees muſk therefore convey to the 

re- = under the commiſſion, as a — directly 

27 thin, x Fac. 1. c. 15. (e). —— Flood, 1 Bro. 

1 


48. There were three obligots in a bond: the 4 Feb. 1746, cor. Hardw, CO. 
of ebligee brought the principal and the repreſenta- Mike v. Jookſing 
ive of one of the ſureties before the court, ſtating EE 
by his bill that the third obligot was dead inſolvent ; 
he did not make his repreſentative a 
party. On the circumſtances of this caſe an ob- 
Kon for want of parties was over-ruled, _ 
11 Where 
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(a) Nd Collins v. Griffith, 
2 P. Wms. 313. | 


Debts, Debtor and Creditor, 5 . 


Where a debt 7s joint and ſeyeral, the plainti 
muſt bring each of the debtors before the. 
becauſe they are entitled to the aſſiſtance of each 
other in taking the account (a): beſides debtors 
are entitled to a contribution where one pays 
more than his ſhare. 

So if there are different funds, as where the debt 


is by ſpecialty, and the plaintiff may ſue either the 


{b) Vide Galton v. Hancock, 
2 Atk. 436. 


9 Feb. 1746, cor. Hardw, C. 
White v. Sanſum, 
341. 410. 413» 


9 June 1746, cor. Hardw. C. 
Edgill V. Haywood and anotber, 
341. 352358, 


heir or executor ; both muſt be made parties (4), 
But there are exceptions to theſe rules; as where 
ſome of the obligors are only ſureties, there is no 
retence for the principal to ſay a ſurety ſhould be 
rought before the court unleſs he had paid the 
debt. So where there are no perſonal aſſets, and 
that fact plainly appears in the cauſe, it is not 


neceſſary to bring the repreſentative of the inſolvent 


co-obligor before the court. 


49. A truſt created by a huſband of the wife's 
eſtate, will not at law be deemed fraudulent againſt 
creditors, nor even againſt a ſubſequent purchaſer; 
and equity will not carry it further. 


50. 4 D. was indebted to C. by bond in 2000 
Plaintiff, as adminiſtratrix of C., brought an action 
at law for that ſum, 7. D. pleaded the ſtatute 
for relief of inſolvent debtors (which, it ſeems, 
diſcharged his perſon but not his future effects). 
Plaintiff took a judgment for the debt and damages, 
J. D. had a legacy due to him of 10000. under 
the will of V. M. payable in a month after 
teſtator's death; but it was not reduced into the 
poſſeſhon of 7. D. Plaintiff iſſued a fieri facias, 
and took out a warrant to levy her inteſtate's debt 
in the hands of the executor of V. M. out of the 


legacy to Fa D. The executor refuſed to pay the 
m 


can, by the ordinary rules of law, compel fatis 


levy or admit aſſets. Plaintiff therefore brought 
her bill to diſcover affets and enjoin F. D. from 
receiving his legacy. Defendant inſiſted that this 
legacy to J. D. was a choſe en action not reduced 
into his poſſeſſion. Per curiam— The plaintiff, 
a judgment creditor, cannot come into equity for 1 
ſatisfaQtion out of this legacy. There are few caſes 
where it is neceſſary for equity to give relief to 


creditors over perſonal chattels in poſſeſſion, be- 


cauſe aſſignments of them to defeat creditors arc 
void and fraudulent at law. But choſes en affim 
are not liable to executions, becauſe the creditor 
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(1. Where favored in Equity, &c. 


@tion, ſeize the perfon of the debtor, or proceed 
to an outlawry and take the lands and effects by 
capias utlegatum, which though a proceeding at 
frlt ex gratia is now the conſtant practice of the 
king's courts of revenue, and that is the chief 
ground on which the court of Chancery has denied 
a ſpecific remedy. Next as to the inſolvent act It 
was intended to benefit creditors as to the ſubſe- 
4, and to diſcharge the perſon of the 
debtor Fs This has been called a privilege, but 
it is merely a reſervation to the creditor of his 
right, in every reſpect except that of taking the 
perſon of his debtor (and it differs from the caſe 
of bankrupts, where the conſent of four · fifths of the 
creditors is neceſſary to diſcharge the future effects). 
As the act therefore is for the benefit of creditors 
it muſt be conſtrued beneficially, fo as to give them 
all the benefit intended over the future effects, and 
2s the ſtatute has precluded the creditor from 
ſcizing or outlawing the perſon of his debtor, it 
could never intend to preclude a remedy againſt 
his choſes en action. It is objected, that the preſent 
ſuit is by one creditor only, and that it ought to 
bare been by all. In all caſes of chattels the firſt 
perſon who ſues has an advantage by his legal 
diligence, and of chattels in poſſeſſion, the firſt 
ſuit has the firſt ſatisfaction. The court does not 
proceed in this caſe on the ground of a ſpecific lien, 
but only conſiders it as a part of the debtor's pro- 
perty, which his creditors cannot come at without 
the aid of _ If, therefore, after the judg- 
ment, or even after the fieri faciat, the debtor had 
aligned this legacy bona fide for a valuable conſider- 
ation, and without notice, it would have been 
good againſt the plaintiff, his creditor z but. after 
a bill brought, and a /is pendens created as to this 
particular thing, an aſſignment could not prevail: 
the court, therefore, ought not to interpoſe, for 
the plaintiff has purſued a proper remedy, De- 
creed, that what ſhall be found due to the plaintiff 
for principal, intereſt, and coſts at law or in equity, 
ſhall be ſatisfied out of what is due to F. D. on 
count of his legacy. - 


51. R. V. and his partner gave a bond to H. 
for 1200 J., and the ſame day by deed aſſigned to 


H. or order the goods in two ſhips then at /ca, and 


alſo thirteen bills of lading, and policies of in- 
lutance containing the ſaid goods as a collateral 
| | ſecurity 


22 OR. 1746, cor. Hardw, C. 
Brown, Aſſignee, v. Heathcote ard 


another, 


t Art. 160, 1, 2. 


448 "D=—e Debts, Debtor and Creditor, ft, 
| ſecurity ; the latter indorſed to H., the former no. 
Bin by the aſſignees of R. V., who had become 2 
bankrupt, for theſe goods, inſiſting that R. V. 
ated as the viſible owner of the ſhip and cargo, 
the ſame being not put into the pofſeſſion of J. 
and therefore that the plaintiffs were entitled thereto 
for the benefit 'of the creditors at large. Per 
euriam—Every thing which could ſhew a right to 
the ſhip and cargo being delivered over to I, 
KR. V. could no longer be ſaid to have the ord 
and diſpoſition of them; and therefore this caſe i; 
not within the meaning of 21 Fac. 1. c. 19., con- 
ſequently H. has a right to retain the ſhip and 
cargo till the principal ſum of 1200 J. and intereſt 
(e) 80. Ex parte Matthews, is ſatisfied (a). : | 


2 Veſ, 272. Atkinſon v. Ma- . 
lings, 2 Term Rep. B. R. 462. Lewpricre v. Paſley, Ib. 485. Ex parte Batſon, 3 Bro. Ch. Ca. 
362. Secus, if the creditor ſuffer the ſhip to come back and go upon another voyage, 2 Veſ. 272. 


Hall v. Gurney, 1 Cooke, B. L. 380. Ve Ex parte Stadgroom, 1 Veſ. jun. 163. 


Vide Stevens v. Sole, 1 Ve. A. being indebted to B. aſſigned over barges to 
| 252+ 1 Atk. 157. cited, et vide B,, who ſuffered A. to keep the poſſeſſion. This 
—— agen 15+ js a fraud upon the creditors at large; and the 
barges may be ſeized under a commiſſion of bank- 

: ruptcy taken out afterwards againſt 4. 

28 Jacobs v. Shephled, ciend 2 there is an aſſignment — an *. 
2 P. Was. 431. and ſtated fully hound ca it is a complete contract, thou 
e cargo is — delivered to the aſſignee. . 

| - Indorſing a bill of ſale does not amount to an 
aſſignment, unleſs the goods are directed to be 


delivered to the aſſignee. 
Vide Taylor v. Wheeler, Aſſignees of a bankrupt take, ſubject to all equi- 
2 Vera. 464. S. P. table liens againſt the bankrupt himſelf, 


Vide Cock v. Goodfellow, Aſſignments of choſer en action for a valuable 
1 P. N 10 Mod. 489. conſideration are good agaiuſt creditors under a 
5 B00 47% commiſſion of bankruptcy. 5 


4 May 1747, cor. Hardw. C. 52. The court will not determine bonds to be A 
__ Devel, voluntary if they do not exaQtly tally with the ſum chil 

3 th. qt. given for them; but if the contract was fairl ethe 

. ; entered into, without circumſtances of fraud, it Wl "ite 


5 has been held to be made for a valuable con- fe 


| deration. 
N Thyan v. Thynn, 1 Verm. Where a ſon taking beneficially under a father's 
296. 1Eq-Abr. 30. will promiſes to make it good, this may be a v 
luable conſideration for a bond, and it will not be 
fraudulent. 


| Vide Bell v. Scott, 2 Lev. 50. Where the court ſees a conſideration is made 
—— Any — up with a view to defraud creditors they will re- 
or Bedford v. Gibſon, 9 Mod, duce it to what is juſt and equitable. 


412. which appears to be S. C. 83.7 4 


(1, Where favored in Equity, 8c. 


53. A perſon may as well make a diſpoſition by 28 July 1747, cor. Hande. C. 
deed to take place after death (a) as by will; and Drateford v. Wilts and . 
ſuch a deed has been decreed to be good in ſeveral (61 Fig? — 2 þ 
4 — . the... * e amſden V. Jack ſon, 
inſtances, as againſt perſons ſtanding in repre- 1 Atk. 39a. 
ſentation to the, donor z but otherwiſe as againſt 


creditors. 


54. A. made B. executor and reſiduary legatee, 28 08. 1748, cor. Hardw. C. 
and by deed of the ſame date veſted 4000 J. in him Peacock v. Mont, 1 Ve. 127, 
to. pay an annuity to A. for life, and afterwards 
10:04, a · piece to C. and D., and an annuity to E., 9 5 
if they ſurvived him. This is a voluntary and ; 
tellamentaty act, and void againſt the general cre- | 
ditors within the 13 Elia. | | 


55. A debtor being in cuſtody under a ca. ſa. 4 Feb. 1740, cor Hardw, C. 
the ſheriff during the continuance of it ſeizes a gn dam. D400 2. 
kaſchold eſtate for 99 years under a f. fa., but 1,.ing the exittencs 3 
makes no ſale of it till after the 2 — writ. nad the —— ba — af. 2 
He then ſells without a continuance of the execu- 89% 30, — 
tion or any venditioni _ (a). The vendee ——— ä 
aſſigns this eſtate in truſt for the ſons of the debtor, as upon the ſtatute of 21 Jac. 1. 
who join with the truſtee in an aſſignment to one J while Mat —— 
Cl. The ſale by the ſheriff is good; but an cution, and the court, without 


inquiry into the fairneſs of the tranſaction was putting che party to his ara 
recommended. * a . would ſet it afide on mo- 
| : tion. But yet that f. fa, was | 
not void, and the ſheriff may juſtify taking the leaſehold by that writs 
(a) A verditioni exponas is not a writ of neceſſity, vide Ayr v. Aden, Cro. Jac. 73* 


The ſheriff under a f. fa. has a ſpecial property, . Wilbraham v. Snow, . 
and the goods are bao a the delivery of the 1 Lev, 282, $ 

wit in the caſe of a common perſon, though in 
the caſe of the crown it remains as at common 


* 


law. "ENT os 


56. Lord Chancellor in this cauſe faid, there is 13. Jul 1750, cor. Hardw. C. 
do caſe 2where a perſon indebted makes a conveyance 4 * v. Windhamy 
of a real or chattel intereſt for the benefit of a i * 
child, without the conſideration of marriage or 
ether valuable conſideration, and dying indebted 
ſterwards, that it ſhall take place, There is a 
difference between the ſtatutes of 13 Elix. in favor 
of creditors and 27 Fliz. in favor of purchaſers. 
but that difference by way of general rule was 
tever ſuffered to go further than that on the 27 Elrz. 
den voluntary conveyance made, where afterwards 
dere is a ſubſequent conveyance for a valuable 
conſideration, though no fraud in that voluntary 
conveyance, nor the perſon making it at all in- 
lebte, yet the determinations are, that ſuch mere 
rolunta conyeyance is void at law by the ſubſe= 
Vor. II. Gg quent 
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| — 7 oy - pay pap conſideration. And 
| on the 13 Elia., if there is a voluntary conveyance 
by _ of a real eſtate or chattel intereſt by one not indebted ; 
at the time, though he afterwards becomes indebted, 


$ if that voluntary conveyance was for a child, and p 
EF no 12 evidence or badge of fraud to deceixe p 
or defraud ſubſequent creditors, that will be good; tc 
but if any ſuch fraud appears that will make it aj 
void. Lord Chancellor ſaid there was no caſe on F 
the 13 Klia. where a man indebted makes a volun. Wi t 
' tary conveyance to a child without conſideration, WW tr 
' and dies indebted ; but that it ſhall be conſidered u de 
part of his eſtate for the benefit of his creditors. a 
| 3 8 * bo 
2 Aug: 1750, cor. Harde. C. 57. A voluntary agreement by a huſband is good 
Attorney-General v. Whorewned, againſt his executors, 'though not againſt bis ere- 's 
Whorewood v. Univ. Call. Oxon | | 
| 2. 539. ' ; Works | Ca, / del 
* 6 Nor. 1750) cor. Herdw. C. 3g. A bill lies for a creditor by elegit to ſet ade * 
Bennet v. Maſgrave, 2 V. 5. 2 fraudulent conveyance, whether he could recover ii N 
9D „„ ß 77g 3-08 * 
Dec. 2750, c. Herde. C. 59. An Long. a6 may have ſeveral actions agiinl WY 
Bu perie Wilma, 1 ne. each obligor, ſhall not levy more than on: WY 
Fe 1 . Ease, . fatisfaQtion for his debt. » 
Ws. 407. Ex parte Ryſwick?, A creditor is entitled to come under a commil- " 
. Wan. ds. | fon of bankrupt againſt all the obligors, drawers a 
3 | of notes, De. till he is completely ſatisſied. | 6 
26 OR. 1751, cor, Hardw, C. o. A daughter entitled to 6000 J. ſecured on Will '* 
Wheeler v. Cagi, . 131. land by her mother's marriage ſettlement, ſubje N 
g to a contingency, married clandeſtinely in the lie- * 
time of her father. Afterwards the father ſecured *® 
the 65001. on his eftate to the huſband, and be ** 
made a ſettlement on his wife; held good, and 16 
not a fraudulent conyeyance againſt the credit 
zol the huſband, 7 ry 7 
14 Nov. 2763, cor. Henley, o. G1, A bill was brought by creditors in the cou mak 
—_— zu, af Exchequer, upon which a decree was made 
N Newbury, v. Wren, Other creditors brought a bill in Chancery for the 
1 Vern. 221 ſame purpoſe, and the court decreed, the account 
- We. ſayin 


eomplete. 


T. 3781, cor Thuilow, e. 62, A conveyance of all (a) a trader's goo 
au 22 n. v. (he being ſolvent at the time, and continuing 
mpſin, 1 Bre Cb. Ca. 99. lot 
Vide Doug, 89. 1 Cooke's trade three years after) held by Lord Chance 
Bankrupt Laws, 130, 133. Ket- not an act of bankruptcy, and a new trial ordered 
— — _ Hammond, the jury on the firſt having found bim @ bankrupt 
(e) The deed itſelf created an On the new trial, and a caſe reſerved” and argu 
inſolvency in the trader ; for af- * 


* 


(1. WM $1; Mere favored in Equity, &c. Boe 45t 
Ani WY R., it was determined to be an act of bank- wr daving afighed over af, he 
ance mupte 7. * A, 41 3 e Tg . 


del, 63. Under the — uQs in Americs the M. g x Thur, 


and eſtates of the loyaliſts were to be ſold for 
nt of debts, Defendant, inſtead of reſorting 99 
to the confiſcated fund, brought an action in B. R. | , 


ke it zpainſt the plaintiff on his bond. Upon a bill for . 
fe on n injunction Lord Chancellor ſaid, It is impoſſible 
olun⸗ to relieve the plaintiff againſt the defendant's ac- 
ation, WI knowledged right to ſue. It does not appear that 


defendant had made himſelf a party to the confiſ- NIN 
cation of this property, or that under that commiſ- * 
fon he had property in his hands applicable to the | 5 
7 of his demand, and yet had maliciouſly 8 

the plaintiff. As it cannot be argued that 
defendant has a right in any particular fund, it 
yould not be conſonant with natural juſtice'ts 
prevent him from ſuing upon a contract in its 
nature tranſitory. The motion for an injunction 
ood over, and afterwards the money was paid, 


64. A judgment having been obtained at law, T. 172g, cor. Thurlew, C. 
tough for an uſurious debt, the creditor muſt . , 
and as a judgment creditor for the money actually 
advanced, and legal intereſt. - ; 


65. A creditor having it in his power to obtain H. 1790, cor. Thurlon, C. 
varants for payment of an American loyaliſt's 1 
lebt out of his eſtate there, is bound, upon being Vide "Wright 22 11. 
referred to that property by the debtor, to make Ch. Ca. 326. Kemp . Antill, 
tavailable as far as he can: but where the creditor 8 1. Holdich v. 
s not informed of that property, no laches can be — 
inputed to him; he therefore ſhall not be reſtrained | 
by injunction from proſecuting his ſuit here, al- 
though the debtor ſhall have liberty to make uſe 
of the creditor's name to obtain the warrants to 


mke them available as far as may be. - 


66. A creditor of a wife has a right in 5 Mar. 1791, cor. Thurlow, C 
inſt her ſeparate property, and againſt her buſ- v. rg, 374 jan. 277. 
had in teſpect of it, but not beyond it, if the | 
deditor has notice of ſuch ſeparate property. 

Pins, with notice of a ſeparate allowance of 

de wife (a very weak woman) advanced to her 

vantonly beyond it. Upon proof that the plain- 

uf had received more than the demand ſhe could 

take out, bill diſmiſſed without account or coſts, 

— being trifling and the plaintiff mi 

- ; S 8 2 67. The 2 


+» 
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1791, cor. Thurlow, C. The laintiff's toſtator's propert in Aerion 
3 | 7 — confiſcated, ſubjefF to his ins a creditor 
„ $8962 chere ought firſt to apply and make that property 
| | available, as far as poſſible, to the payment of his 
lt: debt, before he ſues him perſonally here. 


27 Feb. 1798, * Loughb. c, 68. A ſettlement was niade (after marriage, of 
P = 1 ſtock,) ſtanding in the name of the wife before, 
Al . ſubje and at the time of the marriage as her fortune. 
were reyiewed by Lord Lough- 'The huſband being inſolvent at the time, and ſoun 
— all v, Marlar, in Me, After becoming a bankrupt; the ſame was ſet aſide 
Coxe's note to Boſyil v. Brander, 28. fraudulent againſt creditors, upon a bill brought 
1 P. Wms, 439. by the aſſignees after the death of the huſband, 
* band 4 12 — he ſtock did not ſurvive; but wag decreed to the 
conſideration, wide Like v. Be- aſſignees, ſubject to a proviſion out of it to the 
rexfordy 3 Veſ. jun. 506. t. wridaw. . | | | 
alſo Burdon v Dean, 2 Vel. jun. K ; x 
607. Ofwell v. Probert, 2 Veſ. jut. 68 | Brown v. Clarke, 3 Vef jun. 166. Freeman v. Parſley, 
- 3Veſ jun. 421. Pryor v. Hill, 4 Bro. Ch. Ca. 139 . /ide Note to Jewſon v. Moylſon, ſ. 9. tit. Baron 
fnd Fae, vol. 1 of this Works | ee 


fraud, compulſion, dureſs, or miſrepreſenti - 
tion; of Deeds loſt, concealed, or deſtroyed; 
- ſee ante, tit. Agreement, Bond, et poft. tit. Deed:, 
Fraud, Heir, Catching Bargains, 
Of Settlements made either before or after the 
marriage of a debtor, where good againſt ere- 
ditors, and where voluntary and fraudulent; 
ſee poſt. tit. Deeds, Marriage. a 
Of Debts due on Bond, Judgment, Statute, or 
Recognizance;z v. Bond, Elegit, Extent, St 
 turities, © * 4 
Of Debts due to the crown; v. Extent, Revenue. 
| —_ Debts, of a feme covert; v. Baron and 
eme. 
Of Creditors and the proof of their debts under 
: a commiſſion of bankruptcy, v. Bankrupt. 
© Of the Limitation of Debts, v. Limitation, Pre- 
ſumption, Time. | 
Of the Caſes wherein a creditor has two ot 
more remedies againſt his debtor; where be 
Thall be put to his election and where not, 
v. Bankrupt, Election. 
In what caſes Copyhold Eſtates are liable to 
Dr 


Ot Voluntary Deeds; of Deeds obtained by 
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2. Ju, by Deed for Payment of Debts. 


dec. 2. Of Deeds of Truſt for Payment 
of Debts hat Debts ſhall come with; 
in the Proviſion of ſuch Deeds, and of 
the Precedence which one Debt ſhall 
have over another in Equity. | 


. vas indebted in. 1500 J., whereof 500 /. was 

* ſecured by mortgage, and the reſidue by 
bond: A., before his death, made a leaſe of all his 
lands to truſtees for payment of his debts, which 
leaſe in the whole was worth about 1200/. A's 
heir, after his death, ſells as much land as pays 
1400 J. (which was more than the value of the truſt 
eſtate) whereof the mortgage was part. P., who 
was a creditor for 100/7., (remainder of the 15001.) 
brought his bill againſt the heir and truſtees to 
have his debt ſatisfied out of the truſt eſtate. It 
was inſiſted for the heir, that having paid as far 
i the value of the traſt eſtate did extend, he ought 
not to have his land charged any further, But it 
was ruled by Lord Chancellor, that ſince the truſt 
lands were not ſufficient to ſatisfy the whole debts, 
the heir and the truſtees and the mortgagee ſhould 
not juggle together to cheat other creditors by 
paying the mortgage firſt off; but, on the contrary, 
the truſt lands ſhould be applied, in the firſt place, 
for the other debts, becauſe the mortgagee could 
de at no damage, being ſecured by this mortgage; 
but, on the contrary, if the mortgagee ſhould be 
trlt ſatisfied, the other creditors might loſe their 
lebts; and ſo the plaintiff, in this caſe, had relief 
for his debt. 


2. J. S. made a deed of truſt for payment of 
lis debts to take effect after his death. The words 
in the deed were monies owing by kim, and a 
ſchedule was annexed mentioning a debt of 10001. 
0 A., 5ool, to B., and 3oool. to other per- 
ſons. Decreed, that the lands of J. S. ſhould 
und charged only with ſuch debts as were due 
it the time of executing the deed, and not with 
uy debts contracted afterwards, though ſuch debts 


night come within the amount mentioned in the 
ſchedule. . 


3. Upon a ſpecial report the ſole queſtion was, 
a duty decreed ſhould take place in relation 
Gg 3 | to 


De 453 


— 


. — 


1 1680, cor. — C 
's caſe, 2 Freem. 51. 
25 2 256. Pl. Is 


H. 168 1, cor. Nottingham, C. 


Pureſiy v. Pure 
1 Vern. 1 : 


| I Eg. Abr. 138, pl. Is 


H. 1682, cor. North, C. S. 
Harding v. Edge, 1 Vs. 143 - 
127. Ar. 144+ pl. 22. 
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A decree is equal to 8 judg- to other debts in point of priority of ſatisfadlion! 

—— 2 — Ordered, that a decree F ater debts ea 

28 ſimple contract, and bonds, and take place next to 
rice v. Bank of England, Ca. | oy 

temp. Talb. 227. 3 P. Was. judgments; and a caſe was cited where it had been 

$02. | | ſo reſolved; and as to an objection made in this 

caſe, that in debt upon a bond at law an executor 

could not defend himſelf by pleading he had no 

aſſets u/tra what would amount to ſatisfy the de. 


3 | creez-it was anſwered, he might deſend himſelf ; 
. by 2 bill in equity which would take care to pro. Wi 
tet him. N . | K. Ol 

| 23 Nov. 1682, cor. Nottingh. C. 4. Where a man deviſes lands for payment of 
_ 3 104. debts and legacies out of the rents and profits Wl t 

_— OT” thereof, there the truſtees, being in the caſe of » Ml th 
Heycock v. Heycock, nt 8 * 

x Vern. 256. will, may fell the lands; but if it be to pay debts 4 


and Jegacies out of the annual rents and profits, 
the lands ſhall not be ſold though in caſe of a will, 
Such words in à deed executed in a man's lifetime, 


however, ſhall in neither caſe empower the truſ. juc 

8 tees to ſell. . it 

| $ | os 

M. 1682, cor. Nottingham, C. 5. A man indebted by ſeveral mortgages, judę- the 
c — "Pe 1 Fern. 101. ments, and bonds, * bo other debts by ſimple 
_—_ 4 contract, ſettled his eſtate for payment of his 

debts. The real ſecurities ſhall be 15 paid, and | 

| then the bonds and ſimple contracts in an aver ord 

U . 

4 1 

— — — notoriety af it, 4 Co. 59. bot if the Rtature be extended, whether the judg- 71 

ment credicor way enter on the conuſee, quere ; e wide 2 Andr. 157, Cro. Elis. 734+ $22. af 

| rea 

H. 1684, cor. North, C. 8. 6. Where lands are conveyed to truſtees to be can 

Spalding v. J & al. fold for the payment of particular debts, as men-W un 

* tioned in a ſchedule, a purchaſer muſt take care Bi jad 

to ſee his purchaſe-money rightly applied, or be qu 

will be affected by the breach of ſuch a truſt. tot 


But if more is fold than is ſufficient to pay the 
debts, that ſhall not turn to the prejudice of the 1 
purchaſcr, for he is not obliged to enter into the Bi he 

| | account, and the truſtees cannot ſell jnſt ſo much Wl in 
«) Yide Culpepper v. Afton, as will be ſufficient to pay the debts (a). 
3 Ch. Rep. 115. cited in Walley . 

v. Whalley, 1 Vern 487. where it was ſettled that if truſtees are appointed to ſell lands for the payment 
of debts, a ſale by them of more thaw is luthicieat is not good, 


M. 1684, cor. North, C. S. 7. A deed of truſt was made for payment 


— l. all ſuch debts as ſhould come in within a yet 
Eqs Alf. 145. l a. A creditor will not be excluded, though be dot 


not come in till after the year; but a bill may be 


exhibited aſter the end of the year to compel the 
Crediton 
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creditors who ſtand out to come in, or renounce - 

de benefit of the truſt, e ES 
Where a deed of truſt is for payment of 


ext to 
d been lebts in general, a purchaſer is not affected with 
n this 8 the money. Secur where it 
ecutot is for payment of debts particularly ſpecified, 
ad no | 
he de- 8, If there is a debt owing to the king equity 2 May 1687, cor. Jeffiies 
imſel{ vill order it to be paid out of the real — — 123 * Bode, 1 Vern. — 
d pro- ather creditors may have ſatisfaction of their debts 1 Zy. Ar. 143. pl. f. 
out of the perſonal aſſets. | i 
ent of 9. A decree in equity for a ſum certain is equal M. 1688, cane. 
profits WI t a judgment at law, and ſhall be paid pari pal, Cel v. Lane, 2 Freem. 104, 
e of » {Ml therewith; but if the decree be only for an account, 47. 144 plays 
r debts WY it is only equal to a judgment computet, till 
nk rs hand. © * : 
a will, 3 | 
etime, 10. If a freeman of Londen gives a voluntary 2) Jan. 7690, cor. Las. Comes. 


7 7 — three months after his death, F. — v. Bowers, 
it poſtponed to debts by ſimple contract, , r 39% 
and to the widow's 8 3 but will bind ; * . 77 5 


judg- freeman «) Lord Commiſſioner Re- 
kane " ; ** Patte . link ſaid he thought the judg- 
of his f ment ſhould be paid before legacies, if there were any. 
J, and 11. A recognizance being enrolled by the ſpecial 23 July 1691, cor. Lds. Comrs, 
1 aver- BN order of the court after the time for enrolling it —Fecbergill v. Kendrich, 


was elapſed, the conuſor between the date of the 2 
recognizance and the enrolling it, borrowed money - > 
of J. S. upon a judgment, which was now over- 

- by the recognizance, and the _ of the 
canuſor was in mo rior to the recogni- 
ance; fo that * nor the f 
jadgment could reach the eſtate without the aid of ö 
or de equity :—The court inclined to give the preference 


4 to the judgment creditor. 
of the 12. Debts on bond and debts aſcertained are to 27 June 1692, ny Lds. Comte. 


o the de preferred in payment to debts which only found *ab & at. v. Lord Bayne 


& al. 2 Vern. 
much in damages. 31 Eg. — * 


13. By an extent in aid taken out by a ſimple T. 1692, Cane. 
contract ereditor _ himſelf, and the debt e 5 4 . 
found, he preferred himſelf to bond creditors, who t x7 Vin. — tit. Praeroge 


recovered judgment againſt the executor. 329, 330, 331. 
Upon a bill by * executor for relief, defendant 
pleaded the proceedings in the Exchequer in bar, 
and by his atiſwer eonfeſſed he was able to pay the 
1 £ IVY king 


LD 


LT 
= 
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king at the time of the extent. The court allowed 
(a) Vide contra, Brown v. the plea, and would not relieve the plaintiff (a). 


456 De 


Trant or Bradſhaw, 2 Vern. 426. 
Prec. in Ch. 153. Cholmley v. Sturt there cited, Capel v. Brewer, 2 Vera. 469. 


M. 1699, Cane. 14. A. brought an action againſt B. for lyi 
3 — — oy —_— 16. with his wife, aſter which B. aſſigned his N 
1 By. 47, 49. fl.. truſtees in truſt to pay the ſeveral debts mentioned 
4 | | in the fchedule, and ſuch other debts as he ſhould 
name, within ten days. A. recovered 5000 J. da- 
mages, and then brought his bill to ſet aſide the 
deed as fraudulent, and made to defeat him of his 


either at law or in equity. The plaintiff was no 
creditor at the making of the deed, and this debt 
fince recovered being founded in maleficio, it was 
* conſcientious to prefer the others, who were real 
creditors. But it was held that the plaintiff ſhould 
have an intereſt in the ſurplus, after payment of 
the debts. provided for by the deed. | 


P.%Y701, cor. Wright, C.S. 15. Aſſignees under-a commiſſion of bankruptcy 

N EIS 4 brought their bill ſor an account againſt ſome per- 

Reported Prec. in Ck. 153. as ſons who had ſeized the bankrupt's eſtate by virtue 

Brown v. Bradfpaw & al. of three extents, the one for the king, the other 

| = ide Vine Abt. eit. Prarog. to were extents in aid. Bill diſmiſſed, the matter 

| being properly cognizable in the court of Exche- 
quer, which is the king's court of revenue. 

But it was otherwiſe where the defendant, who 
had ſued out an extent in aid, confeſſed by anſwer 
that he has ſuſſicient eſtates of his own to pay the 

e Vide Capet v. Brewer, king's debt (a). IR 
2 Vern. 46g. Or where it appears to be a fraudulent contti- 
Lance by an extent in aid to gain a preference to 1 

(5) Cholmley v. Sturt, cited debt of an inferior nature (6). . 


2 Vein. 426. a 
Vide contra, Dickinſon v. Molineux, Prec. in Ch. 47, 4%. | 
T. 1703, cor. M. R. 16. A ſettlement was made by A., whereby he 


Malter r. Saunders, created a term for years, in truſt, to raiſe 4000. 
eee a- piece for his two h one of them mar- 
| ried B., and B. and his wife brought a bill, and 
had a decree to have the 4001, raiſed and paid, 
but beſore it was raiſed B. aſſigned the benefit of 
tis decree to J. S. in truſt for payment of bis 
: | debts, and made him executor, and died, leaving 
his wife and one child unprovided for. The cre- 
ditors brought a bill to have the benefit of this 
aſſignment. Per cur.— This was a term for years 
and not a ſum of money, and not to be diſtingorhe* 

3: 5 f 


verdict. Per curiam.— This deed is not fraudulent 
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from' Sir Edward Turner's Cafe (a) ; therefore the (a) Sir Edward Turner's 
court muſt deeree it, that there may be a uni- (2 Vern. 7.) was ths, a Fm 
formity of jodgmentea. "end that the Mee NT 
poſe of it. Ser If the term was affigned in truſt for the wife with the privity of the buſband. At 
this reſolution, — = ona in Pitt v. Hunt, (1 Vern. 18.) expreſſed great ſurpriſe, 


17. If a man recovers a judgment or ſentence in H. 170 f, cor. Comper, C. S. 
France for money due to him, the debt muſt be Duplein v. De Reven, 
conſidered here only as a debt due on ſimple con- 27 2 
tract, and the ſtatute of limitations will run upon ates 
it—The ſtatute of limitations provides where the 
party to whom a debt is owing goes beyond ſea; but 
not where the debtor is beyond the ſeas, p 


18. It was decreed in this caſe at the Rolls, that M. 1705, cor. | „e. s. 
s were to be paid in the firſt place, and {of . , 
then Tg | 


ents, and then recognizances, &c: But By. p” oy pl. 5. 


upon an appeal to the Houſe'of Lords, it was ad- 
judged, that mortgages were not to be preferred to 
other real incumbrances, but that mortgages, judg- | 
ments, ſtatutes, and recognizances ſhould take _ 
place according to their priority, and as they ſtood 

in order of time. | & 


19. A choſe en action is aſſignable in equity upon M. 1907, Cage. 
2 be. Fon paid. A Pe. aſſigus ds Wigs Creuch v. Martin, 2 Vern, 595, 
28 a ſecurity for money, and dies indebted. This | 
alignment ſpecifically binds the wages, and the 
money ſecured theteby ſhall be paid in preference 
to all other debts. 8 


20. An incumbrance by judgment being a lien P. 1708, cor. Cowper, C. 
on the land, if made prior to the grant of an an- e. , 3 
nuity, ſhall be preferred before the gant of an an- 2 F. Al 256. fl. 3. 


nuity, becauſe his charge on the land is poſterior. , 


21. A creditor who obtains judgment after the 17. 1910, cor. Harcourt, C. 
debtor has made a conveyance of his eſtate for Stephenſon v. Hayward, 


payment of his debts, ſhall be paid only in * — I 


average. þ 435 1 Eq. Abr. 142. pl. 6. 
10 Mod. 426. 16 Via. tit. Payment, 282. pl. 6. 9. 


22, One of ſeveral partners, who was treaſurer 13 May 1713, Dom. Proe. 
for the whole, entered into a contract with A., Ball 1 al, 
and afterwards failing, his eſtate was veſted in ge. a fo-mer port of this caſe, 


truſtees. Though the contract with A. concerned 1 Bro. P. C. 256. nomine Ball 
v. Coggs & al. er vide S. C. more 


the partnerſhip buſineſs, yet he was not entitled to ** 
any fatisfaQtion out of * treaſurer's ſhare of the * * OY 
partnerſhip effects, but muſt come in _— with | 
the reſt of His creditors, the money due to 4. upon 

the contract not being for wages. 23. A 
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KM. 1713, cor. Haycourt, ©. 23. A man borrows a ſum of money on the 


Thames v. Tony, mortgage of a ſhip, and covenants that whateyer 
Z. E. li money the mortgagee ſhould advance for inſurance 


ol the ſhip in a voyage ſhe was then about to 
— — ron 2-7 


yment of the principal money itſelf. The 
— inſures 1 ſhip, and the mortgagor re. 


id him that money ; then the ſhip proceeds on 


voyage, and returns . home ; and being aſter. 
wards to go out on another voyage, the mortgagee 
treated with a perſon concerning the inſurance, 
but could not agree for the rate, and thereupon 


the ſhip went qut and was loſt on the voyage: and 


no between the mortgagee and the executors of 
the mortgagor the queſtion was, Whether the 
mortgagee ſhould come in for his principal money 
as a creditor by ſimple contract? It was argued 
that he ought not, becauſe there was no covenant 
for payment of the mortgage money, ſo that he 
muſt be ſuppoſed to reſt himſelf on the ſhip only 
for his ſecurity and that being loſt, ſo was his 
money too : but on the other fide it- was urged, 
that if he had taken no ſecurity at all for his money, 
he had then without doubt been a creditor by ſim- 
ple contract ; and ſurely the taking ſecurity, ought 
not to put him in a worſe condition, eſpecially now 
that the ſecurity being loſt and gone, his debt 
reſted wholly on the ſimple contract: and the 
court being of the ſame opinion, it was decreed ſo 
- accordingly. 


H. 1720, cor, Parker, C. | 24. A bill Was brought for a ſale of defendant 
Lowther v. Flacher & al. F/'s eſtate to ſatisfy his creditors by mortgages and 
n judgments, C. a papiſt profeſſed, had a mortgage 
2 Eg. Abr. 151. fl. 5. udg papiſt prote 12 

P. Was 46 (n.) for 2000 l. upon the eſtate prior to plaintiff's mort- 

Mr. Viner ſays, another Pint gage, and he had alſo a judgment ſubſequent to 
— 44 — plaintiff's mortgage, and to feveral other judg- 
a ca. ſa. and taken d:fendant F. in ments, and to other creditors. The queſtion was 


execution z to. which he ſays, among the creditors, Who ſhould have the priority 
fe iy — — o in payment, the eſtate not being ſufficient to pay 


have a fatisfaQion out of the off all the mortgages and judgments? Per Lord 
money raiſed by tale, unleſs be Chancellor— he mortgage to C. being a papil 
aud detwered defendant our of profeſſed, is void by the ſtatute 11 @ 12.3 
cuſtody ; for by the ca. ſa. this for that is an intereſt in land; but as to the judg- 


creditor had concluded himſeif 7 . he's. for 
——— none cher amen. — though a papiſt cannot take out an eligit, 


jon f defendant lived : that gives him an intereſt in the moiety .of 
det if defender died is prifen, debtor's lands: yet if lands are decrecd to be ſold 


tie ont an cast ur f l. bet for payment of debts, equity ought to 1 — 
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fair creditor (though { profeſſed 70 
ir creditor (though a papi in obtain» fo long us his 

ing a ſatisfaction 2 his debt and = Ba the land — r 
is ſold and turned into money, why ſhould not he could be ſued out againſt him. 
be paid his debts out of that money, as well as | 
another perſon ? Ordered, all the lands to be fold, 

and. an account ſtated of the debts, and their pri- 

ority z and if there was ſufficient to pay all the cre- 

ditors, then the money to be ſo applied; but if 

there ſhould be a deficiency, then upon the Maſter's . 

report, the court is to determiue as to the preſer- 

ence of the creditors. | | 


25. A. being indebted to B. in 800“. on a ſtated ; Feb. 1734, Dom. Proc. 
account, entered into articles for the payment of Counts of Kildare «nd another v. 
this debt by inſtalments, of 80 J. per annum. A. * 2 
afterwards by deed, created a term of years for the 
payment of his debts out of the rents and profits 
of his eſtate, but not by ſale or mortgage. Only 
two of theſe inſtalments being paid, a bill was 
brought for recovering the reſt ; and on a queſtion 
odether they carried intereſt, it was held they 
did, and they were accordingly decreed to be paid, 


wich intereſt at 4 per cent. 


26. A voluntary bond in equity ſhall be poſt- 1 Feb. 1737, cor. Hardw, C. 
poned to debts on fimple contracts; and if claimed —_— Y. Jaſon, 1 Ath. 294+ 
for money leut, and the perſon fails in proving his , vi, I Ae 8 
conſideration, it cannot be ſet up aſterwards as a Cray v. Rooke, Ca. temp. ral. 
voluntary bond. ; ws, $3. Blount v. Doughty, 3 Atk. 

483. Jones v. Powell, 1 Atk. 34. 

27. Where companies are obliged to make calls, 24 O0. r740, cor. Hardw, C. 


equity will not decree them to make ſuch a call in C/e«f * 2 Companys 


favor of a particular creditor. | : 


28. The late Duke of V. granted two annuities M. 1744, cor. Harde. C. 
to Dr. T., chargeable on his lands. The firſt in #«dferd v. Gibſon, 9 Med. 413. 
17ig was in conſideration of the great progreſs and ,,,, 5, 1 OY 
advances which the Doctor had made in polite bur rte reporters differ in ihe peried 
learning z and the ſecond in :721 (after veſting his Y 4«dicauon, 
eſtates in truſtees by ſale, c. to pay all his debts) 
was in conſideration that the Doctor at the requeſt 
of the Duke had quitted the ſervice of Lord E., 
and had thereby loſt an annuity of 100/. The 
latter annuity recited the former grant, and each 
had a power of diſtreſs. In 1725 ghe Duke made 
a ſecond general deed of truſt of the ſurplus in the 
bands of the firſt truſtees, in order to pay all his Woe 
juſt debts. * The queſtion was, Whether theſe an- The cafe of Jones v. Powel, 
nuities, or either of them, ſhould prevail againſt — 12 rages 
lu fide bond or ſimple contract creditors ? Per yjicable, © 

cur. 


D—e 
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cur.—The two grants fall under different conſider. 
ations : the firſt is for a very honourable conſider. 
ation, but not ſuch a one us the ſtatute of Elizabeth 
ever intended: aliter, if the Doctor had been the 
Duke's tutor. As to the ſecond, there appears a 
ſufficient conſideration to ſupport it againſt credit- 
ors under the ſtatute of Elrzabeth. 80 far as the 


annuities are voluntary, they are good againſt the 


rantor himſelf, though otherwiſe perhaps u 
e adminiſtration of legal aſſets in the 1 hands of 


executor or adminiſtrator z for there a voluntary 


bond ſhall be poſtponed to ſimple contract credit- 
ors for a valuable conſideration: theſe annuities 


26 Mar. 1746, cor. Hardw. C. 
Deacon v. Smith & al. 
3 Alth. 327» 


21 Mar. 1747. cor. Hardw. C. 


are charges upon a fee - ſimple eſtate. Decreed 
therefore, that the firſt annuity ſhall not prevail 
againſt either bond or ſimple contract creditors for 
valuable conſideration z but the latter ſhall take 
place of both: and that the former ſhall be paid 
out of the ſurplus, if any, in the hands of the 
Duke's repreſentatives, > 


29. It is in the power of the owner of an eſtate 
to prefer one ſpecialty creditor to another, for 
none of them have any ſpecific lien upon the 


lands. | 


May 1746, cor. Hardw, 0. 
Reyniſh v. Martin, 3 Ath. 333. 


Godfrey v. Watſon, 3 Ath. 517. 


2 


Vide mate poſt, tit. Mortgage. 


Vide Bromley 
$0. n. 2. 


30. Bond creditors are conſidered in equity as 
having a priority to ſimple contracts, becauſe they 
have a priority at common law, and the court of 
Chancery governs itſelf by the rules eſtabliſhed in 
that forum to whom the juriſdiction properly 
belongs, : | 


31. Where a creditor by judgment extends lands 
by elegit, he holds guouſque debitum ſatigfactum fuerit, 
and at law the debtor cannot on a writ ad compu- 
tandum inſiſt on the creditor's doing more than ac- 
count for. the extended value; but if the debtor 


comes into equity for relief, the court will give it 


him, by obliging the creditor to account for the 
whole he has received; yet as he who comes for 


equity muſt do equity, the court will direct the 
| debtor to pay intereſt to the creditor, though it 


v. Goodere, 


ſhould exceed the principal (a). ; 

A creditor by mortgage who has tacked a judg- 
ment to his mortgage, is not confined to the extent 
of the penalty upon the judgment, but may carry 
the computation of intereſt beyond. the penalty of 
the judgment. 

, ; "I A 
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(2, Trufts by Deed fe or P ayment of Debis. 8 D—e 46 1 
2. A judgment creditor leaving in the hands of 16 M „Hande. 
e forts, eee eee eee 
cannot come againſt ſuch goods, and inſiſt on a 

right as a prior judgment creditor, _ 


. One ſeiſed of an eſlate in fee, ſubject to 1» Nov. 1 . Hardw, 
02 equitable incumbrances, ſold it, = con- 0 Dora „ 80 
the legal eſtate to the purchaſer, covenanting 153» 154+ 

zainſt all ineumbrances except ſome few of the 
equitable ones, which he ſpecified ; thoſe not ex- 
cepted were prior in date. 'The purchaſer had no 
notice of any of the incumbrances but thoſe. which 
vere ſpecified, Lord Chancellor—lIt is defirable to 
put all the creditors. upon a level, if it can be done, 
25 in the cafe of equitable aſſets z but the great 
point is, on the effect of notice. Lord Chancellor 
defetred his opinion until the regiſtry of Gre/wold 
r. Marſham, 2 Ch. Ca. 170. could be ſearched. 
Afterwards his lordſhip declared, that the pur- 
thaſer ſhould be conſidered as a truſtee for the 
excepted creditors only, who by reaſon of the no- 
tice were to be preferred. His lordſhip wiſhed to 
divide the money equally between all the creditors, 
but he could not do it by the rules of the 
court, | 
4. A rector entitled to an annuity ſtipend in 21 july 1957, cor. | 
Kn of tithes, to be collected by a 4 ron. n n 
ſigned it by way of mortgage; afterwards a cre- others, Ambl, 485. 
ditor of the rector got judgment, and in the regular 
courſe a ſequeſtration of the ſtipend. Held the 
mortgagee ſhould be preferred to the ſequeſtration 
creditor, who was directed to account to him for 
the ſtipend, from the time he had notice of the 


— 


nortgage. | 
35. Priority of ſatisfaction amongſt equitable H. 1784, cor. Thurlow, C. 

ſecurities muſt be according to the priority of their , . — 

lates, See this caſe at large, poſt. tie. Mortgage, 


130 A creditor having five bonds, one of which H. 1703, cor. Lds. Comrs, 


been paid before the bill was filed. After- * — | 


wards it was decreed that the ſpecialty creditors 
ſhould abate in proportion :—He ſhall not be called 
upon to bring back what he had received, but ſhall 


abate on the outſtanding debt only. 


J. A mortgagee had alſo a bond, on which the H. 1795, Scaces 

intereſt due exceeded the penalty. The mortgagor 1 oma” Br . 

conveyed the equity of redemption in truſt for his ; yro, Ch. Ca. 492, Coleman v. 
| | creditors, Winch, 1. Wms. 776. Mor- 


[4 
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rett v. Parke, 2 Alk. 53. Ar. creditors, paying this bond firſt ; nothing beyond 

— Stra. 1105 the penaley ca claimed. 3 
Pide Ketilby v. Ketilby, cor. A deviſe for payment of debts. revives ſimple 
Bathurſt, C. | Contract debts, even of 70 years ſtanding, with 
full intereſt ; but bond creditors can claim nothing 


Of Marſhalling Aﬀets and the Order and Priority 
in which the Debts of a deceaſed Debtor ſhall 


be paid by his Repreſentatives; ſee pop. tit. 


Executor and Adminiſtrator. | 
Of the Deviſe of Lands by a Debtor z where 
; chargeable with Debts and in what Manner; 
| ſee poſt. tit. Deviſe, Tritt. 
Where the perſonal Eſtate hall be applied to 
the Diſcharge of Debts in Exoneration of the 
real et & contra ; ſee Matters controverted be. 
tween Heir and Executor, /ub tit. Executer; 
and Adminiflrators. 
Of Truſts for raifing Portions and Payment of 
| Debts; ſee f. tit, Portions and Truf, 


. Sxc. 3. Of the Compoſition of Debts by 
Deed of Truſt or Letter of Licence; 
and herein of private and underhand 
Engagements or partial Payments in 


Fraud of ſuch Deeds. | 
Mt. eg cor. North, C-8. 1. A Creditor agreed to take leſs than his debt, 
T2 3 Yn. s. ſo as the money was paid on a day certain; 


3- 147-P-11- the money not being paid at the day, he ſued for 
— — Lord K — would — relieve = 

. debtor for cujus eff dare ejus eft diſpenere ; and where 

a creditor has agreed . x leſſer ſum in ſatiſ 

faction of a greater, ſuch agreement oughit to be 


preciſely perfo 


T. 1683, cor. Jeffries, C. 2. A tradeſman failing, compounded with his 
Child v. Danbridge, 2 Vern. 71+ creditors ; but ſome of them refuſing to come in, 
| he made an underhand agreement with them to 
pay them the whole. This is a fraud on the reſt; 
and on a bill brought by the debtor againſt ſuch 
as refuſed to take the compoſition after the time 
of payment had elapſed, the court refuſed to relieve 
the debtor, and dilmifſed his bill. 


— 
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(3. Compofilton—partial Engagements, D—e 463 
3 Plaintiff's father applied to a ſcrivener to H. 1690, cor. Las Comes. 
horrow 209 J. The ſcrivener lent the money, and Fare v. Va & Ur. and amber, 
wok the father's bond to A. and B. his clients, in 2 Vorn. 127. 

hich plaintiff and one H. were bound as ſureties. 
ſcrirener had the ordering of the monies, and 
nceived the intereſt far fx years. Plaintiff and 
his father then failed, aud H. died inſolvent. The 
t compounded with his creditors for 75. in 
— The ſcrivener undertook to ſettle his 
clents debt for a compoſition of 105. in the pound, 
which was pgid him, and he engaged to give up 
the bonds 3 but his clients not conſenting as he 
etpected, they threatened to bring their action at 
law upon — Upon a bill mn — 
of the ſcrivener's agreemetſt, or to be indemnified Fide Johnſon v. P. 
by him, the —— by his aaſwer admitted Wan. 277: = k, 
the agreement, which he ſtated to have made as x 
the agent of his clients, though they refuſed to 
abide by it. Decreed the plaintiff to pay to A. and 
J. their principal, intereſt, and coſts, and that 
the ſcrivener ſbould reimburſe the plaintiff, 


4. One by will deviſed the ſurplus, after debts I. 1699, cor. Somers, C. 
and legacies paid, to his wife, and made A. and B. Lord Calau v. Lord Fama, 
his executors. The creditors compounded for leſs , , * exp: ng EN 
than their full debts, from an apprehenſion there 27 Abe 298. pl. . 
vere not aſſets, but aſſets afterwards came in. On | S. C. bur not . TJ. 
i bill by the Wife for an account of the ſurplus, the becher 9 —— 
executors would have let in the creditors to their ſent to law to recover their debts, 
full debts, which would have reduced the ſurplus 314 the wife Gould make » de. 
to little; but the court would not ſet afide this Ly pleading the navers of H. 


compoſition, the creditors, having no bill for that mitations bar their debts, which 


the executors would not do? But 


| . Lord C. ſaid he would not con- 
ſent that the Ratute ſhould be pleaded, therefore their debrs muſt be paid. 


5. If there be two dealers, and one of them is M. 1701, Cane. 

rery much indebted to the other, and in order to Monger v. Ku, 12 Mod. 858. 
an abatement from him he makes him believe 7. 47479: fl. f. 
is inſolvent, by abſconding, ſkulking, or ſhutting 

up ſhop, whereby the other has juſt cauſe to fear 

the loſs of his debt, and thereby is induced to give 

a releaſe, or make an abatement, when in truth the 

man js really ſolvent; the court will relieve againſt 

ſuch releaſe, &c. And this was agreed to have 

been often done. Secus, if the party had not juſt 

cauſe to fear the loſs of his-debt. 


6. 4. was intruſted by B. to receive intereſt on H. 17507, cor. Cowper, C. 
tllies; he received the principal as well as intereſt Small v. Bractl y, 2 Yarn. 692: 
| all 


aby De 'Debts, Debtor and Creditor. 5 
| | . and failed, and afterwards compounded with hi 
creditors for gs. in the pound, but B. would — 

come in without having a better compoſition, which 

A. to give. 4 brought his bill to be re- 

lieved againſt this underhand agreement, but be 

having been guilty of a * fraud and breach 6f 

truſt, and having agreed to make ſome fatisfic. 

| ie not relieve him. Bill dife 

milked. | x 


M. 1721, cor. N. R. 7. A wife, with the conſent of her truſtees, peti- 
— n — ſhe might ſet — wake gd mn 
"a. 91.4. 2 60. 9.2, in order to compound with her huſband's creditors. 
ts On ordered part of the truſt money to be 
| aid to the creditors conſenting to diſcharge the 
Vide Spurrett v. Spiller, 1 Atk. huſband, but ſome of them took private Yecurities 
205; * Cheſterfield v- (poſt dated) from the huſband before they would 
nt, 2 Ten Rep. 763, Execute the deed- of compoſition. The ſecutitie 
ſo taken were ſet aſide, as a fraud on the wife. 


M. 1721, cor. Macclesfield, $8. Plaintiff was executor and truſtee of the late 
Pullen v. Sr John Huſband & al. Sir J. H., and upon a decree to account, he was 
v Sp. 254 822, found indebted to plaintiff in 4000 /., to avoid the 

| payment whereof he fled. beyond ſea. In his ab- 

ſence it was agreed that he thould pay a ſmall ſum 

to defendant as a compoſition, and that defendant 

ſhould releaſe and irfdemrify him againſt the ere- 

ditors of the late Sir 7. H. Plaintiff aſterwards 

being threatened by ſeveral of teſtator's creditors, 

brought a bill for a ſpecific performance of defend- 

ant's agreement, and that he ſhould indemnify 

plaintiff againſt teſtator's creditors. Lord Chan- 

cellor It was in defendant's power to make a com- 

poſition, and to releaſe the whole debt. if he pleaſed. 

It was lawful for plaintiff to aſk a compoſition, and 

for defendant'to grant'it. Equity ought only to 

guard againſt any fraud in obtaining the releaſe or 

compoſition, but here defendant propoſed the com- 

ofition, and invited plaintiff to come into it. 

laintiff*s agent put every thing in a true light, 

and defendant acquieſced. Beſides, plaintiff being 

out of the juriſdiction, it might be for defendant 

benefit to accept the compoſition, though ſmal), 

* (a) Nu Cann v. Cann, 1 P. there being a fair repreſentation (v on plaintiff's 
Was. 727. fide, and a juſt compliance on defendant's. De- 
| creed, that defendant do execute his agreement, 
_ indemnify the plaintiff againſt teſtator's 
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8 
, A. bein upon an agreement for a com 6 Nov, 1940, cor, Hardw, C. 
= N his — gives one of 2 my Spurrett v. Spiller, 1 Athe 105. 
hich would not conſent to it otherwiſe, a bond for the 
* reidue over and above his compoſition : ſuch a 
the contract, though not void by the expreſs words of 
h &f ; Geo. 2. ſeems to be within the reaſon and deſign 
fic. WY of that act. 


$02 perſon who has 4 compoſition on foot (may, by entering into a contract to pay the whole debt 
to an obſtinate cre4itor, as an inducement for him not to appear and oppoſe the compoſition,) deceive 
the bulk of his creditors, who imagine his debts to be leſs numerous than they really are. Vid Cheſ- 
efield v. Janſen, 1 Atk. 352. Smith v. Bromley, and Jones v. Barclay, Dougl. 670, 2. 
Cockthot v. Bennet, 2 ackſon y Duchaire, 3 Term Rep. 551, 

1. Lomas, 4 Term Rep. 106. The caſe of Sumner v. Brady, 1 Term Rep, C. B. the 
wthority of Lewis v. Chaſe, 1 P. Wms. 640. 


10. A creditor for 17004. agreed with his debtor 29 Mar. 1743, cor. Hardw. C. 
{a failing man) to take 117. in the pound, to be #* port Bennert, 2 th. 527. 
paid by inſtalments, and the debtor after the firſt 
payment became a bankrupt. Lord Chancellor in- 
dined to think the 1700 l. and not the amount of 
the compoſition only, might be proved under the 
commiſſion, 

When a creditor to take leſs than his d, Sewell v. Maſſoa, 1 Eq; 
lebt, provided it be paid preciſely at the day, and Abr. 28 pl. 3. 1 Vern, 210. 
the debtor fails of payment, the general rule of | 
equity is, that he cannot be relieved. 


n. If truſtees will bind themſelves to be liable 4 Dec. 1747, cor. Hardw. O. 
for the acts of each other, the court will not re- L. Barry & ol. 


Ez 


F K 


1 


2 41. 383. 
ards lere them, eſpecially in the caſe of a compoſition * 
tors, of debts. | 
end- Where there is an agreement to pay the com- 
mify pounded ſum at a day certain, and the perſon fails 
han- WJ ia the payment of it at the time, he muſt pay the 
OM» vhole debt to the creditor, for the court is ſo ſtrict 
— n regard to compoſitions that it will not relieve. 
| to 12: The defendant, among the other creditors 3 June 1793, Scacce 

or che plaintiff, accepted a compoſition of payment Ci v. #laifow, 1 Arftr. 203, 
-om- n inſtalments, The defendant took a new bond 
» it, r half his demand, and only took the compoſition 
ight, I the other half. This was held void, as a fraud dt Middleton 1. Lord Ons 
cing u the cteditors and on the wife of the plaintiff, ow, 2 F. Was. 768. 
ant's WJ io had joined in the ſecurity for the compoli- | 
mall, uon. 6 
tiff! | : 

f 13. Upon a deed of compoſition, one creditor 3 July 1797, cor. M. R. 

= Vas cles upon by the 5 to repreſent his Falera v. Scott, 
nent, 9 e Sk 3% Jun. 456, 
tors &dt below the real amount, receiving notes for 


tte dividend upon the remainder, and bonds for 
the remainder of his debt beyond the amount of 
Vor. II. Hh the 


Chopman v. Derby, 2 Vern. 117. 


Dedts, Debtor ond Creditor, f; 
the dividend. Upon the bill of the debtor and x 
creditor, party to the deed, the bonds were decreed 
to be delivered up; but the court was of opinion 
the defendant would be entitled to the benefit of 
the notes, after all the truſts of the deed were fa. 
tiszed, though not as againſt the creditors; and 
directed an inquiry as to that, reſerving the 
queſtion. | 


| Of deeds obtained by fraud, compulſion, duteſs, 
or miſrepreſentation, ſee ante, tit. Agreement, 
Bond — et poſt. tit. Deeds, Fraud. 


Of partial payments and refunding of monie: 


received, fre Bankrupt, 


SEC. 4. In what Caſes one Debt ſhall be 
allowed to be fet off againſt another 
in Equity. | 


1. A Clothier ſent cloth to a factor to ſell for him, 
and then died. The adminiſtrator brought 

an action againſt the factor for the cloth. The 
factor cannot in equity deduct out of the value of 
the cloth a debt owiug to him from the clothier, 
for if there be dehts of a higher nature, it would be 
vit in the adminiſtrator to pay or allow the 


a 
factor's debt. But where there are mutual dealings 


Vide 1 Mod. 215. 


between two perſons, and one becomes baukrupt, 


the balance of the account only thall be paid to the 


27 an. 1701, cor. Wright, C. 8. 
eters al. v. Soeame & al. 
2 Vern. 428. 


bankrupt's eſtate. 


2. D., receiver of the New River rent, aſſigned 


to plaintiff P. a bond, wherein defendants S. and 
G. were bound to him in 700 J., and this aſſigu- 
ment was to indemnify him againſt two debts, for 
which he ſtood bound as ſurety for D., and in ſa- 
tisfaCtion for 30/. he owed the plaintiff. D. be- 
coming a bankrupt, plaintiff P. could not ſue in 
the name of D. at law, and therefore brought his 
bill to have the money decreed to him in equity. 
Defendant S. inſiſted to retain out of his bond the 
rent received by D. for four New River ſhares 
which D. had not paid over to him. D.'s affignees 
inſiſted to have the bond. Per cur, — The bank- 
rupt was bound by the aſſignment, and the afſignees 
ſtand in his place, but the court doubted whether 


defendant S. might not retain for his debt, = 


— 
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unt loppage feemed to be a good equity in ſuch 
reed caſe.” | | 
nion | | | 
it of . A. a clothier and B. a d r had mutual deal. H. 174t, cor. Parker, C. 
e fa 1 in trade, which they . on for ſeveral Pownan & al. v. —— N 
and without. payment of money on either fide. © Bf. l. 5. g. 
the . 3. died inteſtate, and indebted by ſpecialty. His i Lord Lancdborough v 
ſpecialty creditors took out edminitration, and ſued Jene F. Wms. 325. Jetty v. 
A. at law. A. brought his bill for an injunctioii Ken LA Toy _ 
teſs, md account. Per cur. Though ſtoppage in g- 
nent, neral is no payment, and cannot in ſome caſes be 
. WH ilowed (e), yet where it appears that there is a (4) A whete 4 men having 
— nutual dealing — —— — payment money Ws bw I Henry 
of money, it is a ſtrong preſumption of an agree- wh | 
y ment, 2 a liberty — a each other, — 
vithout which the dealings would not have conti- 
de med. It is the conſtant uſage among merchants 
ther und traders to take goods of each other, and ſet off a 
wanſt each other. The ſtatutes of bankrupta | 
(7G. 1. . 31. & 5 G. 2. c. 30.) reſpecting mutual 4 
TR tredits, deemed it reaſonable to direct accounts to FE 
vpht de taken in ſuch manner. Decteed, the Maſter to 
The ate the account, and the plaintiff to take his coſts 
ie of WM out of the aſſets. | 
wt, Stoppage is law, nor of itſelf P. 1723, u. 
id be 4. oppage 8 no | at aw, nor 0 + 172% cor. M. R. 
2 t in equity, but a very lender a ent Je. K . 
— N lo bing 60 dike eee — 
ngs —_ becauſe this prevents a multiplicity of 
— nis. But it may be doubtful whether an inſolvent 


perſon may in equity recover againſt his creditor to 

whom he owes a greater ſurti, though ſuch ſeems 

el to be againſt equity. However it ſeems, the leaſt | 
wy endence of an agreement for ſtoppage will do, id: Curſon v. African Com- 

add in ſuch caſes equity will take hold of a very — 2 2 
* t thing to do right to both parties ; and it is „ athens, Prec, in Ch: $82. 

ſtill more reaſonable, that where the matter of the 

8 mutual demand is concerning the ſame thing, the 

f court ſhould interpoſe, and make the balance only 


uit. WY 5. Plaintiffs and inteſtate had mutual dealings M. 1724, cor. Macclesfield, C. 
| the BY u tradeſmen. Plaintiffs were indebted to inteſtate Howlin & al. v. Freon, 
ares hs fot paper, and inteſtate to plaintiffs 100/. for 2 E. 4b», 10. pl. 10 

ugars. Inteſtate died; leaving no aſſets to pay. Vid Downam v. Matthews, 
nt. Defendant took adminiſtration as principal creditor, Prec. in Ch. 50. 
neces hy wd then brought an action againſt the plaintiffs 
ther I for goods fold by the inteſtate, and got a verdict 
and BY ud judgment.  Phainfiffs then brought their dill, 
that luggeſting a mutuatnr, _ praying an — 

— 2 f 
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that * the debt due by them to the inteſ. 
tate they might have ſatisfaction out of the aſſets, 
Decreed, that defendant ſhould acknowledge ſa- 

tisfaction on the judgment, and that an account 
ſhould be taken between the parties, and the balance 
due to plaintiffs be paid in a due courſe of ailmi. 
niſtration, but without coſts, becauſe defendant 
was an adminiſtrator. 


468 De 


J. 2728, cor. King, C. & M. R. 6. Plaintiffs were aſſignees under a commiſhon 

Mieliorucchi v. Royal Exchange of bankrupt againſt Sir J. B., and brought this bill 
x ance Company, . . P 8 | 

” . 9. pl . =_ defendants to compel them to transfer to 

| | | plaintiffs ſeveral ſhares in their ſtock, to which Sir 

| J. B. was entitled, It appeared that Sir J. B. was 

a director of the company, and having ſo large a 

portion of ſtock, the company lent him 12,000 J., 

Vide Demandray v. Metcalf, but not upon the ſecurity of his ſock, yet the com- 

2 Vern. 6gt. pan inſiſted on a tight to ſtop the ſtock until re- 

payment. Per cur. —Defendants muſt permit 

plaintiffs to transfer the ſtock, fince they cannot 

retain it under the ſtatute of 5 G. 1. for the loan 

was not made by defendants in their corporate ca- 


* 


pacity, but as private perſons. - 
17 July 2740, cor. M. R. 7. Where there are mutual ä a — 
Ke e t. ede unt in an action at law may as well ſet off upon the 
—— 9 bankrupt act (5 Geo. 2. c. 30. / 29.) as in common 


caſes, upon the ſtatutes of 2 Geo. 2. c. 22. / 13. 
& 8 Geo. 2. . 24. / 6. And there is no occaſion 
to go into equity, and pray an injunction and 
account. 


17 Nov, 1740, cor. Fardw,C, 8. Where there is a general truſt of money for 

TG a. 1 4. a club or voluntary ſociety, a particular member 
| cannot ſet off a private debt againſt a ſhare he may 
be entitled to on a contingency which may never 
happen. | 


14 April 1741, cor. Hardw. C. 9. A bill being brought for relief as well as dif 
Gary v: Donover, 2 tt. 166. covery, whilſt an action at law was depending 
— 428. 4 .* upon the ſame account, the court obliged the 
n-mine Geerifh v. Donaccea, ©" plaintiff to make his election z who electing to 

| ” proceed at law, he amended his bill by ſtriking out 
the part that prayed relief. The bill thereupon 

vas diſmiſſed of courſe, as praying nothing but 3 

| diſcovery; and the coſts o the diſmiſhoh were 

taxed to the defendant at 38 J. The plaintiff re. 

covered judgment againſt the defendant in damages 

and coſts to the amount of 440/., and petitioned 

to ſet off the coſts at law againſt the coſts in * 


— 
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Lord Hardwicke thought it reaſonable, and if the 
ents (which he ordered to be ſearched) 
would juſtify him, ſaid he would rom the petition; 
but he doubted whether the practice of the court 
would allow it, by reaſon that the bill of diſcoyery _ 
had been diſmiſſed. 


10. A packer may retain goods till he is paid 8 June 1748, cor. Hardw, C. 
the price of packing; and if he has another debt E gn Dee, x Ab. 238. 
due to him from the ſame perſon, the goods ſhall Pide Black R. Rep, 653. 
not be taken from him till he is paid the whole, | 
notwithſtanding the debtor is become a bankrupt, 

There have been many caſes to which the clauſe Lord H. thought chla a fironger 
in the ſtatute 5 Geo. 2. relating to mutual credit cafe than Demaiabray v. Net- 
has been extended, where neither an action of ac- e, 2 Vem. 691. 
count would lie, nor could the court of Chancery 
decree one. 

Mutual credit is not confined to pecuniary de- Nu och v. Fenn, 1 Cooke's 
mands only, but if a man has goods in his hands * 572. 1 v. 
ing to a debtor, it ſhall be conſidered ag * * Rer. * 

ſ | | | 


11, B. was a reſiduary legatee and ſurviving ex - 8 Dec. 1748. cor. Herde. C. 
ecutrix of her huſband, to whom C. and O. had D 1 al, 
given a joint bond. C. died, and the plaintiff was ps 
indebted on her own private account to O., who 
became a bankrupt, Plaintiff brought her bill 
againſt his aſſignees for an injunction, and to ſet 
off what was due to her as executrix againſt her 
own debt to O. Lord Hardwicke denied the injunc- 
tion, as ſuch a ſet-off could not be made at law, he 
ſaid; and there being no inſtance of its being 
allowed in equity, for the debts were due in differ- 
ent rights, and the 2 Geo. 2. c. 22. / 13. does not 
comprehend it. 


12, No ſet-off can be allowed where the demand Feb. 1749, cor. Harde. C. 
is in auter droit. So, if an action at law is brought {4c v. Bower, 1 V. 208, 


 apainſt an executor for a demand due from the 


teſtator, he cannot ſet off that againſt a debt due 
from the plaintiff to him. 


13. A man may ſet off a debt under the bank- 4 Feb. 1749, cor. Harde. C. 
rupt act of 5 Ges. 2. as that act extends to all mu- V- Re 
tual debts, though nat relative to the mutual credit 

the bankrupt and other perſons in the 
courſe of trade, and though the debts were of ſuch 
2 nature as could not be brought into a general 


count (a). a 
| Hh 3 | 14. A 


(a) Vide Billoa v. Hlde, 
1 Atk. 126. 


470 D—e Debts, Debtor and Creditor, { 4. 


2 755 cor · Harder C. . A creditor agaiaſt the 3 oy 100/, 
parte Preſcot, 1 Ak. 230 axid 101., and debtor to him u nd for 340 l. 
* — = w : — * payable on the 4th March 1 18 with lawful in- 
deen ches pro or con ; he ſhould tereſt, applies that he may ſet off his demand of 


therefore determine according to 1 10 J. apainft the principal and intereſt due on the 
. he as it will * not be obliged u 
| ove his debt under the commiſſion, and take : 

dividend upon it only. This is not in ſtrictneſs a 
mutual debt, and yet it is a mutual credit; for the 
rupt gives a credit to the petitioner in conſi- 
deration of the hond, though payable at a future 
y, and he gives the bankrupt: credit for the debt 

de owes him upon ſimple contract, and therefore 
within the equity of 5 Geo. 2. An account directed 
by the court to be taken between the petitioner 
and the bankrupt, and the balance only to be paid 


* 


to the aſſignees. 


"3 Aug: 754 oor. Hardw, C. 15, In March a commiſſion of bankrupt iſſued 
2 * againſt Matthews, he being then indebted to 0 
* y be 


enden in 2861. 75. rod. for grinding corn. 0. 


had in his poſſeſſian 36 loads and 3 buſhels of wheat 
belonging to the bankrupt, part ground and part 
rinding, beſides a great number of ſacks. 164 
e 4. was due to him for grinding the corn, which 
was in his hands at the time M. became a bank- 
rupt. The wheat was ſold by the aſſigners by 
agreement between them and C. without prejudice 
to his claim, who applied by petition to be paid his 
whole debt out of the money ariſing by the ſale, 
Per cur.—0. had no ſpecific lien upon the com 
Fide Blackft, Rep, 6j and ſacks, but a particular one only pro tanto as was 
dye for grinding the corn in his hands, and the 
eat belonged to the aſſignees. 
—.— —_— v. Metcalfe, Where 4. borrows a ſum of money on the pawn 
* of jewels, and is furniſhed ſums afterwards on his 
vote, the executor of A. ſhall not redeem the 
jewels without paying the money due on the 
notes. 

h v. Matthews, The caſesbetween clothiers and dyers and clothiers 
— ” = — Ex parte and packers are different from — it being 
T7 always cuſtomary for them to make up their a& 
counts by giving mutual credit, the dyer for bit 
: _ and - elothier for —— ai | 
„ FR: 3 arts of equity go- no further than courts 0 
1 Billoa v. Hyde, 1 Atk. law in the — ofa let o upon the act relating 

| to mutual eredit | 


16, Under 
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(4. * of, whore oe in Erin. de ap 


16, Under a_commiſſiqn of bankruptcy a man a0 Dee. Y 
may prove a debt in right of his wife, — 2 bring 1 
an action in his own right for a debt due to him- In 1 
ſelf from the bankrupt (a). | right of the wife was 

A 2 by Ye upon an account cur- ly — — 
rent alſo, may bring a bill in equity for the latter, 
aud an ation at law upon the Geer, 8 8 — — 


5 9 


19. J. R. was entitled to a legacy of 4001, under 26 June 2761, cor. 
his father's will, which he afligned over to the V v. Ryſb, AA. 407. 
plaintiff. Upon a bill for payment of this 400 J. 
and intereſt, defendant J. R. contended that he 
was indebted only on a partnerſhip account, and 
infiſted on paying only what was due on balance. 

Per M. R.—It was a rule of juſtice in the Roman 

law (a) to ſet off one debt againſt another, That («) Dig. L. 16. tt. dv Com · 

rale did not prevail in England till the dealings peaſatione, | 

between bankrupts and others gave riſe to its in- 

noduction by ſtatute 5 G. 2. Equity then took it 

up reſtrictively, that there ſhould be a connection 

between the demands, Lord Macclesfield laid it 

down, that the mutual dealing raiſed a preſumption 

that the one ſhould be ſet off againſt the other (b). (3) Yide Downam v. Mat- 

yon came the ſtatutes () ages gave the courts 3 Os in. * 
law power to (ct off in caſes of mutual demands, 1e perperval Soto 

but nall it is under reſtrictions as in Cod. L. 4. tit. c. 24. l. 4 Y 38 

31. 1. 14. Where there js a depoſit on one fide, it 

cannot be detained againſt a — by way of 

debt. So in Mackenzie's Inſt. of Scotch Law, ſet- 

off can only be between debtors and creditors in 

their own right (d). "of (d) See Dig. L. 16. f. 3. 

There is no caſe where a debt in one right has L. 23. 
been ſet off againſt a debt in another right. It 
was ſaid, the plaintiff's account ought to be ſet off, 
but, Duetungque per exceptionem perimi poſſunt in | 3s 
compenſationem non veniunt (e). | (s) Dig. L. 16. tit. 8. L. 16. 

18. Motion on the part of defendant that the 5 July 2793, Seace. 
colts due to him from the plaintiff in C. B. in an Cabbi v. Chaytor, 1 Arftr. 279. 
action for the ſame matters as the preſent bill 
might be deducted from the coſts due from him in 
equity. This motion was oppoſed by plaintiff's 
ſolicitor, who claimed a lien on the colts in C. B., 
and then the queſtion was, Whether the lien of an 
attorney was ſubject to the equity of this claim in 
nature of a ſet-off ? Rule diſcharged. 


Hh 4 19. At 


- 
& V 
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.be car. Loughb, c. 19. At law, chere can be no. ſet-off 
— — Joint and ſeparate debts. * betwern 


Ork partnerſhip debts, and of mutual and contin. 
gent debts and accounts, ſee Accunt, Baal. 
_—_ Trade. | IR 


SEC. 5. Where Debts of a different Na- 
| + ture are due, and a general Payment 
is made, to which Debt ſuch Payment 

ſhall be applied.. ur, 


. | * HERE a man owes money on mortgage, 
gu v. Lomax, x Vern. 24+ W oy 2 1 to the ſame perſon on 
N Penis v. Roberts, 1 Vern. FCcOunt, for which he is not to pay any intereſt, 

8 adland he makes a general payment ® ſhall be ae 
to have been paid towards diſcharge of the money 
due on the mortgage, becauſe it is natural to ſup- 
poſe that a man would rather elect to pay off the 
money for which intereſt was to be paid, than the 
money due on account, for which no intereſt is 


payable. 


H. 1681, cor.” Nottingham, O. 2. A. was indebted to B. by bond, (in which 
* . : Fern. 34+ H. was his ſurety) and alſo to 5. by ſimple con- 
N,. Abr. 147. 2 3. tract. A. ſtated an account of both debts, and to 
— Yemen for —＋ the 2 pow 1575 3 — made a bill of ſale towards 
n u ſatisfaction of the whole. On a bill by the ſurety 
4 . Lord Chancellor decreed the money arifng by the 
RET bill of ſale ſhould be applied towards diſcharge of 
* both debts in proportion, becauſe both debts had 
been caſt into one ſtated account, and a bill of 

Tale made towards ſatisfaction of the whole debt. 


T. 1637, cor. Jeffries, C. 3- A creditor by judgment, and alſo by bond, 
* 2 n 463, receives 200 /. in? —— the — of the 
% the debtor, but it is not mentioned how 
it ſhall be applied. It being part of the purchaſe 
money ſhall be applied towards ſatisfaction of the 

judgment, 


M. 1901, Cane. 4. If J. S. owes 401. by bond for the payment 
Leh on 1 559 of 20/. Track a day; nad 201 by contract to the 
nag e205 25 fame perſon, payable at the ſame day; and at the 

day FJ. S. pays 20/. without telling for which it is; 
it ſhall be a payment in equity upon the bond, be- 
cauſe that ir mg penal upon him. 


5. 
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5. It was held in this caſe that if a man is in- M. 1702, cor. Wright, C $. 
debted to another for principal and intereſt, and Cv. Box, 2 Freem 261. 
yy it ſhall be applied in the firſt 
to fink the intereſt. So if a man owes mo- 
ney upon a bond, and alſo upon a book debt, and 
makes a general payment, Lord Keeper ſaid that 
it hall be firſt applied to — the book debt; 
but this — * bar, for money ſhall be 
zpplied according to the intent of him that pays it; Biz. Quicquid ſolvitur, ſol i- 
and where both parties are ſilent it ſhall be intended dur ſecundum modum ſolventis. 
in diſcharge of that which is moſt beneficial to the 
debtor, vt. to ſink the debt which carries intereſt, 
But where the debtor declares he pays it on one 
account, and the creditor declares he receives it 
on another, it ſhall be applied according to the 
debtor's declaration. | 


6. Defendant was indebted to plaintiff on articles H. 1707, cor. Cower, C. 

under hand and ſeal, as alſo on ſimple contract ona T ee 

ing account, and made ſeveral payments of ſums 1 W 7 A. 
in groſs, and entered them in his own books as paid N, Heyward v. Lomax, 
on account of what was due on the articles. Per Vern. 24. Perris v. Roberts, 
Lerd Chancellor —Though the rule be quicquid folvi- wir —.— * 
tur, folvitur ſecundum modum ſelventit, yet that is to Rudiments, p. 283. ſays, the 
be underſtood when at the time of payment he principal caſe is the more equits. 
declares on what account he pays it; but if the as On: 9 . 
payment be general then the application is in the party elſe the payer might defer the 
who receives, and the entries in the defendant's 22 —_— —_ and 
books are not ſufficient to make the application. ela both the interef _ 
tention of the debtee, n reſolution ſquares with the rule, that every man's act is 


to be conſtrued moſt ſtrongiy againſt the actor. 


7. A. contraſted with B. to have his iron ſplit at P. 1708, cor, Cowpee, C. 
his mill, and made into hoops, and to pay as others , ve Manning, 
did: upon this contract money is due to B. Af. 7 4% 262. Nl. 
ervards A. undertaking to furniſh the victualling 
office with a quantity of iron hoops at 24/. per 
ton, (the money becoming due for the ſame bein 
to be paid at a certain day, or bills carrying inter 
to be then given him) makes another contract with 
B. for the hoops to be delivered to him in ſuch 
convenient time as he might furniſh the victualling 
olice at 24/. per ton; and upon this agreement 
4. covenanted either to pay the money by a cer- 
tain time, or at the expiration thereof to give a 
bond for it with intereſt at 6/. per cent. B. deli- 
rered all the goods agreed for by the contract, ex- 
cept 351b. weight, which, by miſtake, was deli- 


jered to a wrong perſon; and then the time ny 
EL | | or 
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H. 7744, cor. Hardw. C. 
Wilkinſon v. Sterne, 


= Maid, 427+ 


with the miſtake, offered to make up the defe of 


— 


for the delivery expired. B., being acquainted 


the quantity; but A. having no occaſion for them, 
the parcel never was delivered; and A. never com. 
plained of any prejudice he received by the difap. 
pointment. . | ſums were paid generally to 
B., the laſt of which was 60 l., which was more 
than enough to ſatisfy the firſt contract; and after. 
wards another ſum was paid, and an acquittance 
wrote upon the bond which was given upon the 
ſecond contract; and A. placed ſeveral of theſe 
pa ents in his own book to the account of the 
aſt contract. The queſtion was, Whether 

ſhould be intended to be applied to the diſcharge 
of what was due upon the ff or ſecond contract 
And per Lord Chancellor, the money ſhall be firſt 
applied to the diſcharging of the demand upon the 
ff contract, and the ſurplus to the diſcharge of 
the demand upon the /econd. A man that pays 
22 may Pay it upon what condition he pleafes, 
and the perſon who receives it receives the condi- 
tion with it; but then the condition muſt be ex- 
preſſed at the time of payment. It is moſt natural 
that the debt which was firſt contracted ſhould be 
firſt paid. The money for which a diſcharge was 
given upon the bond, his Lordſhip allowed appli- 
cable to the laſt contract; and he from hence at- 
gued, that 4. s intent in his other payments was 
to diſcharge the debt due on the firſt contract. 


8. If a perſon indebted by bond and mortgage 
pays money to his creditor generally, the creditor 
may apply it either in diſcharge of the mortgage 
or bond. Aliter, if the debtor declares to which 
account the money ſhall be applied at the time of 


the payment. | 
Of Debts due on Mortgage, and in what Caſes 


the Mortgagee may tack other Securities to 
his mortgage, ſee poſt, tit. Mortgage. . 
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Sc. 1. Of drawing up, ſigning, enter- 

ing, and inrolling a Decree: And 
herein of Caveats to prevent the 
ſame. 


JN — ag a decree it is not ſufficient for H. 1684, cor. North, C. 8. 
2 reg) — to recite ob wp and anſwer, —— 76 7 2 

and then add, that upon I e fs, and . 

bearing what was alleged on either DO de- Wann 

creed, &'c. &c. But the facts which were proved 

and allowed by the court as proved, muſt be parti- 

cularly mentioned in the decree, otherwiſe if a bill 

of review be brought, thoſe facts ſhall be taken as 

not proved, for elle a decree could not be reverſed 


by a bill of review. 
2. A decree of diſmiſſion, 2 Ggned H. 1684, cor. North, C. 8. 


. N . Pritman *. ritman, 
— inrolled, may be pleaded wm OC on. — 71.3. 
1 Vern. 310. 


* 


3. Upon an appeal from the Rolls to the Lord T. 1710, Canc. 
Clancellor, or from him to the Houſe of Lords, no Thompſon v. Waller, 


new matter to be inſiſted on. er bY. 


Upon appeal from the Rolls to the Lord Chan- T. 1718, Canc. ' 
cellor, the cauſe is open, and the party is at liberty Wrighe v. Pilling, 


to read new proof, and offer what he can againſt , 27 . df. B.. gs >. 
the decree. Vide t Vern. 443. 2 Ven. 


| 4654. Gilb. Eq. Rep. 151. 1 P. 
Wms. 300. 2 Atk 403.—The rule is, that on an the whole caſe is open ; — — 


enly ſo much as is petitioned againſt. Hayward v. Colley, Sel, Ca, in Ch. 24. er vide Wh 
Kel. Ca. in Ch. 48, a and Rawlins v. Powel, 1 P. Was. 300. 6 


4. If after a decree a caveat be entered to ſtay H. 7719, cor. Parker, C. 
the ſigning and inrolling, it ſtays the ſigning 28 Burnet v. Theobald, 
days after the preſenting the decree to the Chan- By. he, — 0 
cellor to be inrolled, and notice given by the . 


Chancellor's ſecretary to the clerk on the other 
lde. | 


8. By the conſtant and eſtabliſhed rules of the 7 Mar. 720, Dom. Proc. 
court of Chancery in Ireland, the drafts of a decree es ". Ceeghegen E al 
ought to be delivered to the adverſe party or his 5 r. Abf. 399. 87. 17. 
attorney, who in cight days is to return the — 2 Eg. abr, 280. pl. 3. 

* | a ge 


476 Dee Detree. (1, 


(a) Quzre if this is now the ſigned by the counſel on that fide a), or 
praftice ? objections to the draft, before it __ regular 


| | inrolled. to 
3 May 1725, Cane. 6. A decree may be altered upon pro i 
Vaughan v. Blake, cation the ſame term it is — k. ava 
7 Vin, Abr. 400, pl. 25. reheari —IY 4 
2 Eg. Abr. 280. pl. 5. r ng. TY. | 
T. 1725, Canc. 7. Ordered that no application ſhall be made 


Anon. Sel. Ca. in Ci 21. againſt the minutes after a week, and no further 
Eg. Abr. a8. fl. . time to be allowed to petition for a — but 
within a week after that. | 


28 April 1726, Canc. | 8. Matters proper to be excepted to upon the 
Parker v. Stanley, Maſter's report ſhall never be "cletyecd tn the 


, Al, 2e. s. decree after the report is confirmed. 


M. 2726, Scacc. 9. It was a queſtion in this caſe, whether 2 
Howel v. Lord Conirgſby Þ decree ſhall be niſi only where the bill is taken pro 


a As. pg pl.8. Cconfeſſo after appearance.— Lord Chief Baron and 
When a cauſe comes on after Page, B. were of optnion it ſhould be niſi only 


the poſtes returned upon the Beftanter. Hale, B. was clear that it ought to be 


uity reſerved, the decree is 
TE n ſi, but always abſolute, abſolute, 


Geale v. Winter, Bunb. 40. . a 8 
13 Mar. 1727, Canc, 10. All appeals from the Rolls are to be made 
Morſe v. Dube, to the Lord Chancellor, and decrees made at the 
. (a). Rolls muſt be ſigned or approved by the Chan- 
cellor to make them decrees of x court of 

Chancery. 


If a material party dies before a deciee is inrolled, yet it may be inrolied afterwards ; and if more thay 
fix months extiie before the inrolment, yet by leave of the court it may be dune after that tia e. 
Ducheſs of Bucks v. Sheffield, MSS. cate. What may have ſupplied by motion is no objection to 
a dectce. 24 Nov. 1721, Banbury v. Bolten, 7 Vin. Abr. 399. pl. 19. 


4 uly 1739, cor. aye. 85 11. Defendants inrolled a decree after abate- 
heſs of Bucks v. 
Duca f, abt, 80. » menr, and held regular, 


P. 1740, cor. Hardw. C. 14. brought a ſupplemental bill containing 
_— Rodley, new matter diſcovered fince the filing of his original 
— es — 7 468. bill and a decree pronounced thereon, but not y 
"4 th. 277. - and inrolled ; and at the ſame time a petition of 
rehearing in the nature of a bill of review, praying 

that the former decree might be rectiſied in the 

particulars complained of by the ſupplemental bill, 

Per cur.— Although this method is not yet of long 

ſtanding, ſtill there have been ſome precedents of 

it, viz. one in Lord Talbots time and two in the 
preſent-Chancellor's ; and it is of itſelf a reaſonable 

thing that this method ſhould be allowed of u 

a decree is net figued and inralled, It is founded 

| upon 


* 


(1. ung, entering, &c.—Of Caveats, De: 477 
upoa '; becauſe if 4. ſhould be obliged to 
jgn and inrol a decree which he thinks himſelf 

ieved by, and then bring a bill of review, it 
would only tend to increaſe expence and veza- 


tion (a): whereas the method which A. has taken (a) Where a decree has not 


utains the juſtice of the caſe as fully as the other dea figned and inrolied, it is 
would. . - j to bring a bill in nature of 


} a bill of review, vide Llewellen 
48 * 7; v. Mackworth, 2 Atk. 40. Wortley v. Birkhead, 3 Atk. 811. 
13+ When a ſu plemental bill is brought for 23 — 1740, cor. Hardw. C. 
any new matter diſcovered fince the hearing of a pgs v. Mackwort 
cauſe, before the former decree was fgned and % N. 445+ 
inrolled, if the defendant to ſuch a bill is able to 
hew that there is no new matter diſcovered, he 
mult take advantage by plea or demurrer (a), and (N Baldwin v. Mackeron, 
it is too late to infilt on it at the hearing (5). 3 Atk. 817, 
x (5) Jones v. Joner, 3 Ack. 217, 
Where a dectee is neither ſigned nor inrolled, 
a bill of review cannot be brought, but a ſupple- 
mental bill in nature of a bill of review (c) may be 0 Standiſh v. Radley, 2 Atk. 
filed. 178. Wortley v. Wortley, 3 Atk. 
| X 811, Moore v. Moore, 2 Veſ. 396. 
14. The court never ſuffers a decree to account 31 July r742, cor. Hardw, C. 
to be ſigned and inrolled, becauſe it ties up their Sounton v. Oidbem, 2 Att. 383. 
hands from relieving, if there ſhould have been 
any defect in the directions of the decree. 


15. Where full directions have not been given, 24 April 1744, cor. Harde. C. 
2 ſupplemental bill may be brought in aid of a * 
decree of the court of Chancery. * 


16. No need to make perſons parties to a bill 11 Dec. 1744, Canc. 
who live out of the juriſdiction of the court; and ,, .-. Balial car, 
adecree will not be void againſt ſuch perſons, * 
though they are not made parties: it is uſual, 
however, in ſuch caſes to reſerve liberty to apply 
for further directions, that perſons out of the 
juriſdiction may not be quite concluded, but may 
have liberty to apply for alterations in the decree 
by petition. | 

17. This appeal was brought to ſet aſide ſome 26 Nor. 1745, Dom. Proc. 
proceedings the — of Ireland for itre- * 5 Coe E- 
gularity. Appellant as a mortgagee filed his bill 
in cur. ſcacc. of Ireland to forecloſe. Reſpondent 
by his anſwer Impeached the appellant's ſecurities 
fraudulent and without conſideration, and after- 
wards filed his croſs bill againſt the appellant to 
ſet aſide ſuch ſecurities. Appellant reſiding in 
England, a commiſſion ifſued for taking his anſwer 

+ Ft | - returnable. 


0 


returnable without delay 


obtained an order to hear the cro 


Which motions had 


Decree, 34 Ft.. 
; but before the anſwer 
was taken appellant -was aMiQed with a diforder 
in his mind, and was incapable of buſineſs. Re. 
— — in his croſs — 
tration contempt, and procurin original 
bill to. — for want of . tion, be 


cauſe on the 
ſequeſtration, and the bill taken pro confeſo. Upon 
this hearing the appellant's ſecurities were ſet 
aſide, and the decree for that purpoſe was made 
up and inrolled with coſts. the appellant's 


recovery he moved to ſet aſide the proceedings for 


irregularity, and obtained an order of reference, 
Whereupon the remembrancer —_— that 
where a commiſſion ifſues' returnable without 
delay, it is incumbent on the plaintiffs a 
to x (ew and ſerve an order on the defendant to 
return ſuch commiſſion on a day certain, or other« 
wiſe the plaintiff 1 liberty to iſſue proceſs, 
made as cautionary by 
plaintiffs, though not required by the written rules 
of the court. The remembrancer thought the 
proceedings in this caſe were regular; but if 
otherwiſe, n 
irregularity after a decree inrolled. Pending theſe 
proceedings appellant's anſwer was prepared and 
taken by the commiſſion z but reſpondent having 
obtained an order for confirming the remem- 
brancer's report abſolutely, it could not be filed. 
Appellant then moved to have the proceſs of con- 
tempt and the decree obtained on the ſequeſtration 


| fet aſide, and that his anſwer might be received ten- 


deringthecertificatesof his phyſician and apothecary 
as to his incapacity; but reſpondent infiſting that 
no notice had been given him of a motion to ſet 
aſide the and order for confirming it, the 
court therefore made no order on the appellant's 
application. The appellant then renewed his 
motion, offering to pay reſpondent's coſts, and at 
length two Barons out of three were of opinion 
that the decree being inrolled could not be 
ſet aſide; but the third Baron diſſenting, no 
order was made. Appellant's ultimate reſource, 
therefore, was the — appeal iaſiſting on the 
irregularity, Whereupon the Lords referred it to 
the Remembrancer to tax the coſts of diſmiſſing 
the appellant's original bill, and alſo of his con- 
tempts in the croſs cauſe, and of all proceedings 
from the firſt proceſs of contempt, upon 1 
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(1. Signing, entering. &. — O Caveaſs. D— 479 
of which, and alſo upon appellant's giving ſecurity 

in caſe future cofts ſhould be — — br him, 

+ was ordered that the ſequeſtration ſhould be 

iſcharged,. the inrolment of the decree vacated, 

and the decree ſet aſide, and that the order for 

dſmiling the original bill ſhould alſo be diſcharged 

and the original bill be retained, and that the 

ppeltant ſhould be admitted to put in his anſwer 

in the croſs cauſe ; and, laſtly, that the court ſhould 

noceed in both eauſes according to the courſe of 

the court, and that, the appellant ſhould ſpeed his 

original cauſe. | | 

18. Plaintiff was an infant at the beginning of 10 Feb. 1749, cor, Hardw, C. 

this ſuit, and ſo continued till within fix weeks of . Sture, 174, 205. 
the pronouncing the decree. He afterwards peti- 

tioned to have the inrolment of the decree ſet aſide 

0a account of his folicitor's neglect. Lord Chan- 

celior-doubted if he had power to open this inrol- 

ment on any terms, and ordered precedents to be f 
ſearched (), for that he was inclined to do it if (2) N. Robfon v. Cranwell. 
he could. His Lordſhip ſaid, no irregularity in r. Lord King, 8 Dec. 1731, 
the deſendant can induce the court to ſet aſide this — ;— — 5 by © 
inrolment; but any court will mcline to open what ney with his folicicar to — — 
r _ the merits may come before the —— — 2 8 ſub. 
court, and that the plaintiff may have juſtice done 1 — 
him, Had the plaintiff — — an — — the bi — 
infant till after the hearing, he would not have Pied with code. This was bela 
been bound, but might when of age have brought we — — 
a new bill on ſhewing cauſe (5). The plaintiff's ing cotts, opened — 
being under age. till ſo near the hearing of this 74 #*t len, the order, giviog 
cauſe, is as ſtrong an excuſe as that of a plaintiff — and — thy _ 
going beyond ſea pending the ſuit. The prece- The ſecond precedent cited was 
dents cited prove it to be diſcretionary (though gags eg ernon, 4 Bro, 
not arbitrarily) to exerciſe this power, and there this = yore Os any is 
ne ſufficient circumſtances in this caſe to induce (5) Lord Chancellor compared 
the court to do it, but it muſt be upon payment negates 
of the coſts of the day, &. Wherefore decreed ſigned eh, n 
that the inrolment be diſcharged, and that the plaintiff is ftriftly regular, yet 
phintiff be at liberty to apply for a rehearing, — —— 4 
" to the cireumfrances ; but when ſuch judgment 15 entered on record, the court hold that — 

power to {et it afide.—A decree then is of equal validity with a judgment. 


19. Motion to vacate the inrolment of a decree. 23 Nov. 1749, cor. Hardw, C. 
A caveat had been entered by the defendant, but Ann. 1 Vf. 326. 
dot with the proper officer, therefore it became in- 
eectual. Plaintiff took advantage of the defend - 
at's miſtake, and had uſed the utmoſt diſpatch to 
get his decree ſigned and intolled. Lord Chancel- 
vryacated the intolment (though regular) as _— 
| the 
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judgments for ſurprize, even though very cored 


3 Aug- 1754, cor. Hardw. C. 20. A decree not ſigned and inrolled cannot be 
22 7 2 pleaded, but the plaintiff in a croſs bill may by 
caveat (top the inrolment for 40 2 by pe- 
titioning to re-hear may bring on to- 
gether. alt dad 0 | 
2 e. * muſt ee 
2 pleaded in to a it fot ſame 
FT oe — = matter. 28 al 
29 Mar. 1765, Dom. Proc. 22. The regiſter's minutes of a decree diſmi 
2 oye _ H. L. à bill, ate not pleadable in bar to anothet ſuit 
9 2 ee. brought for the ſame matter; for minutes are but 
| evidence of the judgment of the court, and the 
ground-work of the decree, and are by no means 
concluſive z being ſometimes miſtaken by the offi- 
cer, and often rectiſied and varied' by the court, 
upon a ſummary application. —— 


Of an appeal from a decree, vide pf. /. 3 
Of opening, reviewing, and reverſing a j 


view pg fo 4. 


Sec. 2. Of the Force and Effect of a 
Decree, who are entitled to it or 
are bound by it, and from what 
Time. | 


I. 1 N this caſe there were two executors, and one 

. of them by decree was prohibited to receive 
x Eg, Abr. 146. p..6, any more money, or to meddle further with the 
162. pl. 3. teſtator's effects. A mortgagor to the teſtator who 
was preſent at the pronouncing of the decree 

(though no party to the ſuit) afterwards paid this 

executor 10,000/, Decreed he ſhould pay it over 


again. 


H. 1634, cor. North, C. 8. 2. An infant ſhall not be foreclofed without 
Booth v. ict, 1427-295 having a day to ſhew cauſe when he comes of age. 
Vide pot. l Mort- The proper way is, to decree the land to be fold 


tax to pay the debts; and that will bind an infant. 


P. 1687, cor. Lr 0. 3. A. being decreed to pay a ſum of & 
« 
by 


3 oy - -o a. - to deliyer to the plaintiff the poſſeſſion of 
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ja, Force and Efes. abo bound. De ft 
hy + certain' day, conveyed the houſe to a creditor _ 
1 fatisfaQtion of à real debt, This ſhall: not 

tefeat the plaintiff of the benefit of the decree. 


4. None but parties to a ſuit can be bound by . 1687, cor. Ls. Comes. 
the decree made therein. Natchbelt v. Porter, a Vera. 113. 


5. An adminiſtrator pays all the aſſets in H. 1688, Cane. 

sfing debts 7 R creed to pay a * 37. 

lebt by a decree ugh ad no notice of the ; * 
Rnd id-away the ins Searle v. Lane, 2 Vern, 88. 


6. Where a feme covert agrees to join with her P. 1688, cane. 
huſband in making a ſurrender or levying a fine, Ble v. Child, 2 Vun. 61, 


ad he dies before it is done, equity will compel Er. Abr..25. pl. 6. C. ph. f. 

her by decree (a) ir — 8 agreement. gies mary i appears tar 
made no dec i conſent referred to the arbitration of Mr. Serj 

Maa Dia. 2ey Me. dns, tn Thayer w Gould, in Cano. M. — O. 2. 4 5 


7. Money paid in purſuance of a decree, though T. 1690, Cane. 
it happened to be paid to a wrong hand, allowed Ch. Duncambe, 
to be a good payment. ene 
bs, equity will ĩndemaify thoſe who pay money in obedience to their decrees, 2 Eq. Abt. 281. D. (u.) 


8. A decree was made 5 Car. 1. that all the II. 1690, Cane. 
niners within the pariſh of P. as well for the time Browne v Hoo, 3 Pore: 154. 
being as to come, ſhould pay to the vicar for tithe W 
the tenth diſh of lead ore cleaned, . All preſent, 
ud future miners within the pariſh were held to 
te within the decree, and bound by it, though not 
parties, nor claiming in privity under any that 
rere. | 


g. A decree in equity obliges an executor in p. 15227 2 
qual degree at leaſt with a judgment at law. ern 
Staſby v. Powell, 1 Freem. 333. 4 Eq« Abr. 450. pl. 1. 


to. Where there is a decree for a mutual ac- T. 1623, Cane. 
wut, the plaintiff on his own bill may be decreed . 54 
w pay the balance of the account. 


11, No decree ſhall be made againſt an infant H. 1697, cor. J-ffries, C. 
nthout giving him a day to ſhew cauſe after” he 1 
comes of age. et F. C. 10% 


12. A bill againſt huſband and wiſe for matters H. 1697, Cane. 
wncerning the wife; they both anſwered, and then Anon. 3 Salk, 34. 
liz huſband died. The cauſe is abated, and plain - | 
i eannot proceed upon a bill of revivor, for the 
ndow ſhall not be bound by her anſwer made 

Vo. II, Ii. dum 


482 D=ec Dees. 80 
5 dum ſub iri: but ſhe may abide ; 

ſhe Loud 15g cd the plaintif may — 

and the decree ſhall bind her. 


M. 1697, cor. Somers, C. 13. A. made his will, and died indebted to ſeve- 

Foſepb v. a Prec. in Cb. 79+ ral perſons by bond more than his perſonal eſtate 

— 2 — would pay. A bond creditor brought a bill againſt 

land, Ca. temp. Talb. 322, 223. the executor to have a diſcovery and account of the 

| _ v. 1 507 perſonal eſtate, and a ſatisfaction of his debt; at 

Bid , Ld. Bandy, a P. Was. the bearing the executor made default, ſo there vn 

634. Warlag 2 — 1 p. a decree againſt him for an account and ſatisfac- 

5,297. Parten v.Eartof On. tion out of the aſſets ni, &. Before the decree 

ed, Colley P-C. 22g. 12 Vie. as made abſolute, another bond creditor of the 
9 q+- Abr. 10. pl. 9. Prec. ; 

in Ch. 138. 3 P.Wams. 4or. (n.) teſtator's brought an action at law againſt the exe- 

mo aps, — he appeared, and becauſe he 

_ = Could not plead this decree at law, ſuffered judg- 

| ment to go apainſt him by default; and the ac- 

count being carried on before the Maſter, the 

queſtion before him was, Whether he ſhould allow 

this judgment on the account? And he being in 

doubt, reported the matter ſpecially to the court, 

and his Honor was of opinion that the decree mult 

be preferred; and it coming to be re-heard before 


Lord Chancellor, he was of the ſame opinion, 


24 Mar. 1700, Dom. Proc. 14. A decree made againſt an infant, is wnle{ 
Poms ee de . C. cauſe after the attainment of full age. 
101. 
H. 1701, Dom. Proc. 15. A. and B. were ſpecialty creditors of J. &., 
Dae v. Earl of 0:fod'Þ al: who died, and left an executor, againſt whom 4. 
rec. i Ch. 138. brought a bill in equity for diſcovery of aſſets, and 
L Vin. Ar. 2 to be paid his debt; and pending the ſuit the exe · 
I . a cutor voluntarily paid B. s debt. Upon an account 
trins; that a decres in Chancery deereed on 4. bill againſt the executor, the latter 
bs. aqua to Judgment 2 — craved an allowance of this payment, _ was 
kind ders deen, js denied him. Per Lord Keeper Wright —The exc- 
dts of different, unde, being, eutor has had notice of A's bill before the pay- 
— in — by Lr ment, and a bill in equity is equal to an _ at 
eaten da keene . law, pencing which an executor cannot make 3 
— — — voluntary payment of any debt. From this decree 
tors ſued the executrix at law, an appeal was brought in domo procerum, where it 


| where the decree not being plead- 


ined bo © was reverſcd, principally, for that the debts were of 
— — — equal degree, and ſince a decree in Chancery can. 
for a juſt debt, and having a real not be pleaded to an action at law brought againſt 


— — * 33 an executor upon another debt of equal nature, the 


was preferred to the judgments, executor might juſtify the payment of another debt 


the executrix was protefted An. , 
3 . — of equal nature, even pending a bill in equity 
and all proceedings at law were ftay*d againſt her by injunQtion. Yide Morrice v. Bank of Ent, 
Ca. temp. Talb. 217, 4 Bro, P. C. 287. 4 2 
Fes 10. 
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16. An executor pays bond debts before moneß NI. 1701, Cane. 
on a decree againſt teſtator. Per cur.—Clearly he N 2 7 — 5 — 
ſhall not be allowed thoſe payments in his account, 7 1k v. More, P 
becauſe a decree is equal to a judgment at law. ” >. 3 - $0995 I 


17. A decree ſhall not bind a remainder-mati p. +706, tor. Cowper, C. & 


g A | | ate v. Sewell, 17. . 
who is 125 party un. 551, Gul. G61. 1 Eg. Ar. 3941.7. 


18. A deviſee brought an original bill in nature p. 1906, cor. Cowper, C. 8. 
of a bill of revivor, and the js [rh was, Whe- Clare 1: Werdal 2 Vern. $582 
ther the defendant could make a new defence ? * 
Per cur. Where the bill, though original, is only 
to ſupply the want of priority, and is iu all other 
matters but as a bill of revivor, the decree ought 
to be carried on in the ſame manner as it would 
have been upon a bill of revivor if the plaintiff had 
claimed in priority, There is no reaſon why the 
deviſee ſhould not have the ſame advantage of the 
decree as an heir or executor, without again enter- 
ing into the merits; and the decree ought not to 
be longer or ſhorter than the firſt decree. 


19. A decree was made againſt a tenant in tail ff. t568, cor. Cowper, C. 
who had agreed to fell his eſtates; he ſtood out je 4 
all proceſs of contempt for not obeying it, and * 
died; yet his iſſue were held not bound, as he could 
ouly affect his iſſue by fine or recovery. 


20. An executor may pay debts of a higher na» 1768, cor. Cowper, C. 
ture, or as high a nature, ater a decree quad com- W 22 | 
putet, where he has legal aſſets; but if he has only N., Cto. Elis. 594. 1 And. 


equitable aſſets, the court will not indemnify him: 157. 1 Roll. Abr. gag. $27. 
and where an executor aſter a final decree pays a —— bh ay I — 


bond, it is a miſ· payment, for a decree is in nature Prec. in C LK. — 217 
j This is onl 

C2 jodgment (0), —— * 

Bligh v. Lord Darnley, 2 P. Wms. 621. Morrice v. Bank of England, Ca. temp. Talb. 222. Aſtley 


21, Where money is agreed to be laid out in M. 1710, cor. M. R. 


land to be ſettled in tail, though a fine cannot be ,. Benſon, 
1 P. Nm. 30. 


levied of ſuch money yet a decree can bind the , f, Ae. 41. fl. 1. 720. fl. a. 
honey equally as a fine can bind the land. 7 41 pl 1. 720. pl. 


22. A decree between other parties may be read 24 Jan, 1717, Dom. Proc. 
s a precedent, but not as evidence. * — gg 


23. After a decree niſi cauſd againſt an infant, M. 1718, cor. M. R. 
on ſuch infant's coming of age, and before the de- Pn 2 
ee made abſolute, he may put in a new anſwer. See Napier v. Lady Eogham, 
17. WM. 401. Bennett v. Lee, 2 Atk. 531, Exceptions cannot be taken to an infant's anſwer, 
trulvicke v. Pargiter, Bunb. 3. 


484 Dc 88 Detree. * 92. 


1 Dec. 1718, Cane. 24. A decree for coſts neceſſarily ſollows a de- 
EH. cer pymen of pricpa ad ir 
6 Vir. Abr. 36 5. pl. 13. , | 
T. 1719, cor. Parker, C. © 25. Bill to eſtabliſh a will, and to perform ſeve. 
Monill v. Lawſon, ral truſts, ſome of them relating to charities. The 
+ pp 4M bill was brought by ſome of the truſtees againſt 
other truſtees, and ſeveral ceftui que truſts. The 
Attorney General need not be made a defendant; 
for ſome of the truſtees of the charity being made 
defendants, there may be a decree to compel an 
execution of the truſts in the will relating to theſe 
In the margin of this caſe Mr. Charities, If there ſhould be collufion relating to 
Viner l. 56, — Note ; Parker, C. the charity, the Attorney General, notwithſtanding 
„ ſeemed to take fitted a decree, may bring an information to eſtabliſh the 
« where. truſtees of the charity - a g 
« are appeinted by the donor, and charity, and ſet alide the decree : ſo, if he is made 
2 oy Ron po a 9 there be NN uy erg that 
«HC Oo one of the truſlees was not brought to hearing: an- 
4 — lr ther ca fwered, that he was named a defendant in the bill, 
« be no decree unleſs the Attorney- but, being d ſeas, is not amenable to the proceſs 
5 — — hy aw. but the — — ern plaintiff may — yr 
« appointed by the donor.” —This him; beſides, the truſtee was (in this caſe) a plain- 


» couſe —_— — tiff in a croſs cauſe, and ſo before the court. Cur. 


« ruled, per Parker, C. conceſfit. 


10 Feb. 1724, Dom. Proc. © 26. An infant is not bound by the decree of a 
Lady F ffingbom & al. v, Sir Fobn court of equity, but muſt have a reaſonable time 


— after he comes of age to ſhew cauſe againſt it. 


H. 17255 cor. Las. Comps, * 27. In caſes of truſt, infants are always bound 
Whitchurch v. Whitchurch, dy decrees in Chancery; and ſo they are where the 

1 - 9 Med. 128. 42 . 
1 Eg. Abr. 517. fl. 1. Will of the anceſtor is conteſted; and there is ſcarce 
any caſe where an infant has time to ſhew cauſe 
| againſt a decree, but where it is neceſſary be ſhould 
join in a conveyance to complete the eſtate, and 
where ſuch conveyance is of the inheritance, as in 


decrees of forecloſure of mortgagors, Cc. 


H. 2726, cor. King, 0 28. Upon a decree againſt an infant, unleſs 


on 3 1 cauſe be ſhewn againſt it within ſix months after 


Memel in Parl. 3 Bro.P.C.301, he comes of age, the infant may anſwer anew. 

Vide Fountain v. Caine, 1 P. Wms. 504. Bennet v. Lee, 2 Atk. 531. — Note; I he conſequence 
of an infant's putting in a new anſwer is, that he may examine witneſſes a-new to-prove his defence, 
which may be ditferent from what it was before; - | | 


T. 17:8, cor. King, C. 29. The court of Chancery will oblige all to take 
* * 3 notice of its deerees as much as of judgments, but 

2 Eg. Abr. 680. 2 7. there does not. ſeem to be the ſame reaſon for 
VideCriſp v. !Yeath, 7 Via. 52. obliging people to take notice of the filing of a bill, 


pt. 2. Garth v. Ward, 2 Ark. 14. . . 5 it 
.Worlley v. Earl of Scarborough. for bills are often kept in the ſix clerks' deſk, and 


3 Alk. 392+ is a difficult matter to ſearch for them. | 
| 30. Deſendant 


92. | Force and Efett—who bound, D—e 48; 


30. Defendant having been examined as a wit- 24 May 1731; cor. Jekyll, M. R. | 
neſs for plaintiff, under the uſual order, in a matter Nightingale v. Dedd, 
io which he was not intereſted, the plaintiff may — 
hare a decree againſt him as to other matters. 


31. It is ſaid, that a decree is equal (a) to a T. 1741, cor. . R. 
judgment, or mult be paid (5) next thereto. This —_ 7 _ of — 
muſt be intended only out of the perſonal eſtate, (% 274, mate v win 

28 a decree for a debt does not bind the real 2 Salk 97. r 2 
eſtate (e), acting only in perſonam and not in rem. 5 ern. 89. ph v. Mott, 
The remedy upon a decree to affect the land is only — Ver 4 2 


for a contempt, whereupon the party proceeds to a (6) Harding v. Edge, 2 Vern, 


Judgments did not affect lands until the ſtatute of , ice v. 
Wefiminfler 2. (13 Ed. 1. c. 18.) which can hardly» - We 2 — 


tration plaintiff takes the whole profits. If a decree 9therviſe where it iſſues fut non · 
for a-debt be obtained, and defendant dies, leaving | 
no perſonal but a conſiderable real eſtate, the latter 
would not be affected by the decree in the hands 
of the heir, as in the caſe of a judgment and were 
it otherwiſe, after ſo many thouſand inſtances of 
deficiency of perſonal aſſets, ſurely ſome caſe would 
be found where land has been ſequeſtered for ſuch . 
debts in the hands of the heir; but no ſuch prece- 

dent was ever heard of, nor can land in ſuch caſe be 

lable to the decree. ; | 


32. A decree of the court of Chancery deter- 17 April 2732, Dom Proe. 
mining a matter of right, is good evidence of that . — e bicbcefsg 
nght, as to all perſons claiming under the party 4 Bre, Pe C. 3% - 
zainſt whom the decree was made, though at the 


liltance of 100 years afterwards. 


33. If a feme has a decree to hold and enjoy T: 2733 cor. King, C. 
lands until a debt due to her is paid, and ſhe is in — — 


poſſeſſion under this decree, and marries, the huſ- 2 in Port. 4 1 P.C. 
band may aſſign ſuch intereſt, for it is in nature of _ ND Sabo ths 


a extent. myne, 2 Vern. 27. Packer v. Wyndbam, Prec. in Ch. 41g. 


34. A decree of the court of Chancery is equal T. 1735, cn. — M. 
toa judgment in a court of law; and where an — — in Dow. Proc, in 
executrix of A., who was greatly indebted to ſeve= May 1737. 


nl perſons in debts of different natures, being ſued 4 —— 2 
n Chancery by ſome of them, appeared and an- 4 F. C. 287. 


: s 111 ; ſome Wm: 401. (6. 
lwered immediately, 1 r their demands = 15 Pe] 3 A 2 


486 5. Decree, $2, 
| | oll the plaintiffs being her own daughters) ; and 
other of the creditors ſued the executrix at law, 
where the decree not being pleadable, they ob- 
tained judgments. Yet the decree of the court of 
Chancery being for a juſt debt, and having a real 
priority in point of time, not by fiction and relation 
to the firſt day of term, was preferred in the order 
of payment to the judgments, and the executrix 
protected and indemniſed in paying a due obedi. 
- ence to ſuch decree, and all proceedings at law 
ſtayed againſt her by injunction. 


* 


| Je, for the regulation of a charity, the court of Chan- 
3 All. 355. cery will give a proper direction as to the charity, 

: without any regard to impropriety in the prayer 
of ſuch information. And hercin the caſe of a 

charity differs from all others, wherein the decree 

_ be founded on the prayer of the plaintiff's 


s Feb. 2737, cor. Hardw.C, 36. A huſband, tenant for life, remainder to 
383 N — his wife for life, brings a bill alone for the opinion 
to make the wife a party. of the court upon the ſettlement, Objection for 
| want of making the wife a party allowed; for if 

| the court ſhould decree againſt the huſband, the 


decree would not bind the wife. 


7 — 1737, cor. Bede, 0. 35+ In an information by the Attorney-General 


26 Jan. 1739, on appeal, cor. 37- In this caſe Lord Hardwicke inclined to 
Dovis — — — 470 think, that where there is an amended bill, and no 
- , 24. . P . . . . 
8 Vis. 4 423. pl. 35. anſwer put in to it, the plaintiff is entitled to a 
+ B. This 


N. B. matter was not decree pro confeſſo, abſtracted from any proceedings 
determined the parties agreed 2 , .* * 
to affirm > oy and their in the original cauſe. , IIS | 


agreement way made an order of court. 


904. 1739, cor. Hardw. C. 38. An infant, unleſs there is fraud or colluſion, 


N — or new matter, is bound by a decree made for his 


Vide » Eq. Abr. $26. pl. 11. $ c. benefit (a) ; and with reſpect to perſonal (eſtate, 


a MS. Rep. except for the cauſes before mentioned, the parol 
waſh, nf At. 8. Mole never demurs. 


Where there is a decree for the benefit of an 
infant, and he dies, his executor, though it 2 
be for his own advantage to do ſo, ſhall never dil- 
pute that decree. 


r. 1740, cor. M.R. 39. A decree cannot be pleaded in bar, unleſs 
* 2 * 77 it binds both parties. | 


2 Atk. 41. S. C. but not S. P. 


29 Ap. 1742, cor. Hardw.C. 40. It is altogether unnceſſary to oblige 2 man 
5 = ig rr to ſign and inrol a decree made a inſt himſelf in 


2 £4. dir, 175 pl. 5, Leder to entitle him to bring a bill of ant 


28 = S =» — 


4.3 = £ ® & gona - #3 
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(2. Force and Effeft=—0ho bound. 

Where a decree has not been ſigned and inrolled, 
my the nature of a bill of review is the proper 
one (). | | a) 
The diſcovery of new matter exiſting at the word, 
time of a decree, but not known till afterwards, — 
entitles the party to a review. my 

41. A decree againſt the lord of the manor will 23 Feb. . Hardw, 
not bind copyholders in fee, or freeholders for life, "Pore n. Clark, 3 4th wy ; 
who are no parties to it. 


42. In an action at law for fees no perſon need P. 1742, Canc. 
de a party but he who has received the fees. Ali Pale v. Bil 
tr in equity, where if a bill is brought for an * 
account of fees, and to eſtabliſh a right, all per- 
ſons who pretend to a right muſt be before the 
court a), for they will be bound by a __ ( e Poore v. Clack, 2 Atk. 515, 


xt law a judgment recovered for fees will not 
the right of a third perſon. | 


43 Where there is a ſecond ſuit between the +7 July 1742, cor. Harde. C. 
lame parties, an acquieſcence under a decree in Shepherd v. Tulq, 2 Ath. 354+ 
the firſt may be inſiſted on, unleſs the bill had 
been diſmiſſed, without any prejudice to the queſtion 
in that cauſe. 


44. Plaintiff in teſtator's lifetime. obtained. a ;̃ Aug. 2742, cor. Hardw. C. 
decree againſt him quod computet. Soon after teſ» Smith v. Eyics, 2 4th, 385, 
jator's death, and before the Maſter had reported | 
what was due to the plaintiff, defendant as exe- 
cutor confeſſed a judgment to J. C. The Maſter 
then reported the judgment to be of a prior nature 
to plaintiff's demand under the decree to account. 

Io this report plaintiff took exceptions. Per Lord 
Chancellor The difference between a decree quod 
computet and a final decree was taken and ſettled 
in Morrice v. Bank of England (a). Decrees of (a) Ca. temp, Talb. 217. 
this court are here put upon the ſame footing as 
judgments at law (), though they have not ob- (4) Bligh v. Dada © P. 
tained the ſame privilege there. It is allowed that 374 5 
if a decree is obtained againſt a teſtator or his Bichop v. Godfrey, Prec. in Ch. 
executor quad computer it cannot be put upon an 179, Martin v. Martin, 1 Vef. 
equality with a judgment confeſſed after ſuch de- | 
cree. A decree quod computet always concludes in 
the ſame manner, and makes no variation as to an 
executor, for before a final decree he ma confeſs 
a Jae ment. and it does not at all alter the nature 
of the demand, notwithſtanding the words in the 
decree that each party do pay. Theſe words are 
oply a direQion to the Maſter, and —_— 
Ii 4 


And 64 Decree. „ E 
to be laid upon them, for until the account is taken 
it 18.1 le to pronounce who will be the debtor 
or creditor. A decree quod computet is very pro- 
compared to an inter judgment at law, 

> by or it does not paſs in rem judicatam till the final 
decree. It was contended. in this caſe that the 
| plaintiff's demand was for a liquidated ſum, fince 
nothing appeared by way of diſcharge on the Maf. 

ter's 72 But Lord Chancellor would nat 

admit of ſuch nice diſtinctions, for the points with 

—＋ to aſſets were numerous enough already, 

His Lordſhip over-ruled the exceptions, and de- 

creed the judgment creditor to be ſatisfied out of 
the teſtator's aſſets in preference to the plain. 


r — tiff (e). 

07. ( er iald, 

— —— may pay Jebts of a higher nature after a decree guod computer, but not after a final one; for 
uch a decree is in nature of a judgment.) Darſton v. Earl of Oxford, Prec. in Ch. 188. Goodfellow 
v. Burchet, 2 Vern. 299. Contra, Joſeph v. Matt, Prec. in Ch. 79. But it now ſeems ſettled, that 
where a decree is obtained at the ſuit of. creditors for an account of the teſtater's perſanal eſtate, it will 
bind other creditors; and if they ſue at law the court will award an injunction. Martin v. Martin, 
1 Vel. 212. Douglas Vs Clayton, cited 1 Bro. Ch. Ca. 184. Goate v. Fr er, 3 Bro. Ch. Rep. 23. 

afile v. Chattle, 4 Bro. Ch. Ca. 163 —F'ide etiam v. Haſſell, 4 Bro. Ch. Rep. 167. 


9 Mar. 1746, cor. Hardw.C, 45. If a man is entitled to have money to be 
Tyaſcd v. —_— laid out in land, to be ſettled to the uſe of him and 
3 #8. 44%, his heirs, he ſhall be entitled to the money in 
equity if he elects to take it. The court purſues 
the rights of parties, and whatever a court of com- 
mon law does by a judgment, or Chancery by 2 
decree, is in aftirmance of thoſe rights, and does 
not give them a right which they had not before; 
and it is on this ground that the court decrees the 
money to the parties entitled. Lord Chancellor 
mentioned this to ſhew that all which the court 
does 1s in conſequence of an antecedent right; and 
there is no occaſion for a decree, except where 
there is an incapacity, as in the caſe of a feme 
covert, who ought to be aſked by the court, whe- 
ther ſhe conſents that the money ſhould be paid 
- inſtead of being laid out in land in analogy to 3 
fine at law. 


75 Nov. 1745, cor. Hardw.C. 46. A decree is not an implied notice to a 
Worſley v. 44. 4 — purchaſer after the cauſe is ended; but it is the 
hag ndency of the ſuit that creates the notice; for as 
it is a tranſaction in a ſovereign court of juſtice, 
it is ſuppoſed all people are attentive to what 
. Vide Sorrel v. Carpenter, =_ there (a), - 
2P. Wa. 483. (u.) Garth v. Yard, 2 Ack. 174 


. 47. 48 
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(2; Force and Efe. uo bound. 


taken 47. An infant is bound by a decree in a cauſe 
ebtor where he is plaintiff, as much as a perſon of full 
1 age (a). 

law, 


D—e 489 
21 Mar. 1747, cor. Hardw, 0. , 
Gregory v. Melefeoorth, 
3 Ath. 626, 627. 
Vide Gregory v. Moleſworth, 


. 4- which ſeems to be S. C. though it differs in poi j 
(ﬆ) Sic Ducheſs of Bucks v. steal. x Atk. 628. Lord Brook v. Lord Hertford, 2 — 
The only exception to this rule is the caſe of Lady Effingham v. Sir John Napier, 2 P. Wms. 401. 


it the where, upon an appeal from Lord Maccle:fi:!d's decree with regard to real ef 

ſince gave the appellant leave to ſhew cauſe againſt his own decree when he came of age? — 
Maſ. : 

| nat | The rule at law is, that an infant is as much 


bound by a judgment in his own aCtion as if of 


48. A commiſſion of bankruptcy cannot ſuper- 
ſede a decree for a receiver, which is a diſcretionary 
power exerciſed by the court of Chancery with as 
great utility as any ſort of authority that belongs 
to it; and is proviſional only, and does not affect 
the rights of the parties. 


49. There is undoubtedly a difference in prac- 
tice between the courts of Chancery and Exchequer 
with regard to an account for tithes. In the Ex- 
chequer the account is directed from the filing of 
the bill only, but in Chancery to the time of the 


n and Maſter's report (a). A decree in Chancery for an 
* un Wh account of tithes is not drawn up differently from 
50 a decree to account in other matters; but it is 


general to account for all tithes that are due with- 


11 Aug 1747, cor. Hardw, C. 
Ship v. Ha wand, 3 Ath. 564. 


17 Dec. 1747, cor. Clarke, B. 
abſ. C. 
Bell v. Read, 3 Ath. 591, 2. 


(a) Vide Carleton v. Bright- 
well, 2 P. Wms. 463. Arch- 
b ſhop of York v. Stapleton, 
2 Atk. 136. but in the caſe of 
Newt v. Chamberlain, 1 Bro. 


pl ? out ſpecifying any particular period or limiting the 7:0: 157: d, ets 
"ag account to a certain determinate time. Exchequer, ordered that thetithes 
* th : | | ſhould 22 to be paid in future. 
cellor 50. The rule that an information for a charity is 4 Mar. 1748, cor. Hardw. C, 
court I not to be diſmiſſed, but that there mu? be a decree i,, g. Smarts 
and for the eſtabliſhment thereof, holds only in the * 

vhere caſes of private charities, not where founded by 

feme WF the crown. 

whe- 

paid 51. There are ſeveral inſtances of relief, not- 5 Aug. 1748, cor. Hardw. C. 


withſtanding a former decree, if obtained by fraud 
and impoſition, whioh infects judgments at law 
and the decrees of all courts, and annuls the whole 


to A in the conſideration of the court of Chancery (a). 
8 « ” 

for 28 52. One defendant not appearing, the whole 
ſtice, WI line of proceſs againſt him is equal to the pro- 


ceeding of outlawry at common law, and there 


may be a decree againſt the other defendants who 
appeared. 


The 


Barn ſly v. Powell, 1 Veſ. 120. 


, (a) YVide Richmond v. Tayleur, 
1 P. Wms. 737. 


24 Feb. 1750, cor. Hardw. C. 
Vaneſſen v. South Sea Company, 
1 J. 395. 

Vide Parker v. Blackburn, 
Prec. in Ch. 99. 


499 D—e | 

r. Hardw. C. 

5 bn 
1 444 


Detree. 92. 
3. The bill in this caſe was for a ſpecific per- 
formance of articles executed in England touching 
two Britiſh provinces in America. It was obj 
that the court of Chancery has not ſufficient juriſ. 
diction in ſuch a caſe. Per Lord Chancellor lt 
is vain to make a decree if it cannot be enforced 
in the plantations. There are many caſes where 
the court cannot enforce their own decree in rem ; 
but that is no objection againſt making a decree, 
for the ſtrict primary decree of a court of equity is 


in perfſonam. Where therefore it is impoſſible to 


enforce a decree in rem it muſt be done in per 


ne 1750 cor. Hardw. C. 
* . Powir 1 Veſ. 496. 


22 Nov. 1750, cor. M. R. 
Sedgwicke v. Hargrave, 
2 Ve.. 57+ 


S Mar. 1751, cor. Hardw. C. 
Dixon v. Parker, 2 Veſ. 223 · 


nam, by proceſs of contempt and ſequeſtration 
when the party comes to England; and if the parties 
want more they mult apply to another juriſdiction. 
Decreed a ſpecific performance of the agreement 
without prejudice to any right of the crown, 


54. A decree in Chancery is not equal to a 
judgment at law to affect lands, though it is in a 
courſe of adminiſtration. * 


55. A huſband was decreed to join, and alſo to 
procure his wife to join in a conveyance of her 
eſtate, purſuant to agreement, or to refund a ſum 
received by the huſband 3 but the court would not 
make a perſonal decree on the wife. | 


56. Lord Hardwicke took it for granted, though 
he did not know it was ſtrictly the caſe, that a 


party cannot come into court and pray for a decree 


1 1, cor. Hardw. E. 
. wr v. Midaleton, 
: 2 Ve. 328. 


for coſts only, where no decree can be had by him 
upon the merits. | 


57. If an information brought to eſtabliſh a 
charity prays a particular relief and method of 
regulation, and the party fails in that particular 
relief, yet that information is not to be diſmiſſed, 
but there muſt be a decree for the eſtabliſhment; 
and in ſuch caſes there is always this diſtinction, 
viz. where the charity is at large, or in its nature 
before the ſtatute of charitable uſes, and where it 


is incorporated by charter under the great ſeal. * 


OR. 1752, cor. Hardw. C. 
Fach v. Fach, 2 Fe. 492, 3. 


58. Upon a bill to execute a truſt, the firſt 
perſon entitled to the remainder and inheritance 
of the eſtate muſt be a party, if in eſe; and if 
there be none in being, the truſt muſt not remain 
unexecuted until a ſon be born; but the court 
muſt take facts as they ſtand, and the decree _ 


32. Force and Efes be Bound. De 491 
he good : for unleſs an after- born ſon can ſhew 
fraud of colluſion, he will be bound by it. 


9. Coſts were decreed to all parties out of a 1 April 1754, cor. Hardw. C. 
real eſtate ; one of them, who was entitled to re- Bower v. Morres, 3 Ark. 772. 
ceive coſts, died before they were taxed, non mo- 
riuntur cum perſons, for the decree made a lien on 
the real eſtate, and the heir is entitled (a). 4 Vide White v. , 

2 Vel. 461. Kemp v. Meckrell, 
2 Atk. $12. 2 Veſ. 579. Hall v. Smith, a Bro. Ch. Ca. 438. 


If any thing had remained to have been done 
and not decreed, the repreſentative of the deceaſed 
„ by reviving, would have been entitled to 
the coſts, even if they had been directed to ſtand 
i charge on the real eſtate ()). 09) Thegeneral rule that there 
© can be no revivor by an executor 
« adminiſtrator for coſts, when coſts have not been taxed, is upon this iple, that epſis being looked 


as a wrong werter cum perſona, All theſe caſes have been dete where coſts are decreed 
ly. Otherwiſe where dzcreed out of real eftate, eo 


A decree for a ſum againſt an executor with coſts 

out of aſſets, is not a decree in perſonam, but execu- 

toryz and if he dies, the plaintiff may revive 

againſt the repreſentative of the teſtator and purſue 

the aſſets (c). 2 Vide Johafon v. Peck, 
The writ by Fourney's Accounts lies only between 2 Vel. 465. : 

the ſame parties; neither an executor, nor admi- 

niſtrator, nor heir can have itz ſo that at law all 

coſts are perſonal; but where there is a fund to 

anſwer coſts, and it is made liable the repreſenta» 

tive by reviving will be entitled, 


60. In a bill for a partition, upon proof of title 6 July 2754, cor. M. R. 
in the plaintiff," a decree is matter of right, how- 4 2.6. Gard, Bare. 
erer inconvenient the partition ſought for may be. i. os 


Vide Warner v. Baynes, Ambl. «$9. 
Vide Cartwright v. Lord Bath, where the court gave plaintiff leave and time to make out his title, 


61. The rule is, that if the plaintiff is entitled of July 1755, cor. Hardw, C. 
to relief againſt both defendants, and one of them e v. Prejuict, 2 Vg. 622. 
ought to indemnify the other who is decreed to 

pay, the court often gives liberty to that defendant 

to proſecute the decree againſt the other, as where 

a ſurety pays money, the principal muſt undoubt- 

edly indemnify the ſurety, and the court will make 

that decree over. 


62. One ſet of creditors brought a bill in the 14 Nor. 1763, cor. Hardw, C, 


Exchequer for an account, upon which a decree ©y/g-r7 v. Foner, Ambl, 613, 
was made for the account and payment of their . Newbury v. ien, IV 


lebts, Another ſet of creditors brought a bill in 
Chancery 


2 
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| Chancery for the ſame purpoſe, and the court de. 
creed the account, ſaying the decree in the Exche. 
quer was incomplete. 


17 June mano Northingt.C. 63. An allotment to the rector in lieu of tithes, 
Attorney General and others v. under an agreement to which the ordinary was 
Cholmley, Ambl. 510. 2 : q 1 
bare and a decree confirming it held not to bind 
; the ſucceſſor. = 


1 Aug. 1585, cor. Thurlow, C. 64. Infants are bound by a decree taken by 
Wall and others v. _ Ur. conſent, although no reference to a Maſter to 
& al. x Bro. ch ca. 4% inquire whether it was for their benefit, 


20 July 2790, cor. Thales, C. 65. A final decree cannot be made upon an 
Allan v. B , © interlocutory order, without conſent : — The parties 
3 Bro. Cb. Ca: 249). muſt go to commiſſion and hearing regularly, 


Of the force and effect of a Decree of Fore- 
cloſure, vide poft. tit. Mortgage. 


Sec. 3. Who may appeal from a Decree, 
and in what Caſes, | 


H. 1699, Dom. Proc. 1. gIR G. D. appealed to the Lords from a de- 
Downing v. Cage, cree in Chancery made by conſent, ſuggeſt- 
x Eg. ur. 165. p. 4. ing, that though the regiſter in drawing up the 
| order had drawn it as a decree by conſent, (and 
the minutes were ſo too) yet he never did conſent 
to ſuch decree, nor his counſel neither, or if they 
did it was without his authority, and made aſhda- 
vit of it; but the appeal was diſmiſſed. 


20 April 1701, Dom. Proc. 2. A perſon not a party in the original cauſe 

Handceck and another v. Saen, will not be ſuffered to interplead by a petition of 

— — appeal: but there not being proper parties to an 
original decree is a good ground of appeal. 


29 1 Dom. Proc. 3. Such defects in a decree as the court will 


Banbury & Ux. v. Bolton & Ux. recti . . for 
. rectify upon motion, are not ſuſſicient grounds 


P. 1731, cor. King, C. 4. No appeal lies from a decree or order of the 


—_— Eg. "Wis Lord Chancellor or Lord Keeper in caſes of ideocy 
(e) It was fo refolred in Dom, or lunacy, ſave only to the king in council (a). 
; Proc, (14 Feb. 1726,) on the appeal of William and Samuel Pitt, after a long debate and reading the 
| Pat. 17 Ed. 2. de prerop. regis of Idiots, c. 9 & 10. In conſequence of which reſolution an appeal was 
brought before the King in Council, where, after ſome debate touching the juriſditiga, the matter of 
the appeal was heard and determined, So, Rochfort v. Earl of Ely, 6 Bro: P. C. 329. N 
_ 5, NO 


(3, Who may appeal, and in what Caſes. 


5. No appeal to the Houfe of Lords will lie 
25 ſt a decree before it is ſigned by the Lord 


N 5; Vin. Abr. 88. pl. 8. 


6. A bill in Chancery is never diſmiſſed for 
vant of parties, but ſtands over on paying the 
colts of the day. A decree of Sir ul 5750 
and another in the court of Exchequer (a), to diſ- 
niſs on this account, were reverſed by the Lords. 


7, Where a bill is filed to ſet aſide a conveyance 
for fraud, impoſition, and want of conſideration, 
and for other relief; and the court diſmiſſes the 
bill ſo. far as relates to the conveyance, but gives 
the plaintiff liberty to proceed at law as to the 
other matters, and in the mean time retains the 
bill, as to thoſe matters; if the plaintiff neglects 
to proceed at law within a reaſonable time, and 
ſuffers his bill to be abſolutely diſmiſſed for ſuch 
neglet, he cannot afterwards complain of the 
decree by way of appeal. 


8. Where a decree is made by conſent of coun- 
ſe] there lies not an appeal or rehearing, though 
the party really did not give his conſent, for his 
remedy is againſt his counſel ; but if ſuch decree 
was by fraud and covin, the party may be relieved. 
Ln it by original bill, and not by rehearing or 


9. By a ſtanding order of the Houſe of Lords, 
of the 24 March 1725, the time for receiving 
peals is limited to five years from the ſigning and 
rolling of the decree; and therefore upon an 
ippeal brought from two decrees of the 15th of 
July 1728 and the 5th February 1731, which were 
rolled in March 1764, the Houle declared that 
de appeal ought not to have been received, and 
xeordipgly it was diſmiſſed. 

In making this order the Honfe is ſaid to have 
conſidered? the inro/ment of any decree pronounced 
by the court of Chancery as being, by /egal relation, 
the act of the ſame day on which the decree was 
pronounced. 


10. Where a party to a ſuit ſells and conveys 
his right and intereſt under the decree to another 
for a valuable conſideration, ſuch ſale and convey- 
nce is an abſolute bar to an appeal from that 


11. Whereas 


D— 493 
2.April 1945, Dom. Proc, 
Barbe v. Bateman & al. 


4 Bro. F. C. 194. © 
3P. Wm. 65. S. C. but not S. P. 


M. 1737, cor. Hardw, C. 
Anon. 2 Ath, 15. 
(a) This appears to be the caſe 
of Green v. Poole, 4 Bro. P, G. 
122. 


25 Mar. 1747, Dom. Proc. . 
Rotberam, Widow, & al. v. 
, Browne & al. 
4 Bro. P, C. 583. 


= — 17 53 cor. Hardw. C. 
radiſh v. Gee, Ambl. 229. 
Vide —_— v. + 1 Eq. 
Abr. 165. pl. 4. Richmond v. 
Tayleur, 1 P. Wms. 734. Floyd 


v. Manſel, 2 P. Wms. 23. Hu- 
riſon v. Rumſey, 2 Vel. 488. 


24 Jan. 1770, Dom. Proc. 
Smy:be & al. v. Clay & al. 
6 Bro. P. C. 395. 


25 Jan. 1773, Dom. Proc. 
Cuſack & Ux. Execatriz, v. Gil- 


bert, Amn tor, 
6 Bro. . 2 


M. 1682, _ North, C. S. 
An, x Ves. 131. 


H. 1682, cor. North, C. 8. 
Williams v. Mellifh, 1 Vern. 115. 
1 Eg. Abr. Sa. pl. 10. 


M. 1684, cor. North, C. S. 
Plampin v. Betti, 1 Vern. 272. 


Decree. 53. 
t. Whereas by the practice of the court g 


| only is depofited with the regiſter by the party 


who ap from a decree, or obtains a 
and only 40s. on rehearing an exception to a 
Maſter's report, to anſwer the coſts when the de- 
-cree or former order is not altered, which is not 3 
ſufficient recompenſe, ſeveral rehearings bei 
ſought merely for delay. It was therefore ordered 
on goth April 1701, that when any party appeal 
from a decree or obtains a rehearing of any cauſe 
or exception, ſuch party ſhall in future 

10/4, upon re-hearing a cauſe, and 5 J. on re- hear 
ing an exception, when the decree or former order 
is not materially varied, beſides which ſuch party 
ſhall be liable to ſuch further taxed coſts as the 
court ſhall direct. For the due obſervance whereof 
it is now ordered, that copies of the above abſtracted 
order be hung up in all the Chancery offices. 


See more, ante, tit. Appeal, et peſt. tit. Rehearing. 


Szc. 4. Of opening, reviewing, and 
reverſing a Decree ; for what Cauſes, 
and in what Caſes, 


1. JPON a motion for a re-hearing, where the 
decree was ſigned and inrolled by the late 
Lord Chancellor, Lord aſked Mr. Serjeant 
Maynerd if he knew any law whereby he could 
juſtify the re-hearing of a cauſe figned and inrolled 
his predeceſſor, for that was to vacate a record. 
Lord Chancellor — _ maſter rho 
own inrolments, and might u is memory 
ſome reaſon for 95 v0. wk _ cauſe z but Lord 
— ſaid, he could not do it _ there was 
ome ſurprize or irregularity in inrolling it, though 
he bd privy ſeal that enabled him to ſigu and 
inrol the decrees of his predeceſſor. 


2. A plaintiff is not allowed to bring a bill of re- 
view unleſs he firſt performs the decree, or ſwears 
that he is unable to do it, and ſurrenders himſelf 
to the Fleet till the matter be determined. 


3- Demurrer to a bill of review. Plaintiff by 
his original bill ſuggeſted, that all the receipts in 
queſtion were loſt, and prayed a diſcovery and ac- 
count from defendant. Defendant by * 
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184 
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4 Opening, reviewing, reverſing. D—e 
forth his books of account, receipts and payments, 
and ſwore that he had received no other of plain- 
tif's monies. Plaintiff afterwards produced re- 


$3 


t 51 


to 2 ceipts differing ſrom the books of account produced 

e de. by defendant, and afterwards Lord Chancellor Not- 

not 2 agham made an order, that if plaintiff would make 

ing he believed the ſums in queſtion to be diſtinct | 
lered ſums, they ſhould be taken as ſuch. Upon #his, as . 
peals alſo that plaintiff's own oath ſhould in ſome caſes 

rauſe conclude, error was aſſigned z wherefore the decree 


was reverſed, and Lord Keeper ſaid, there was no 
colour to make ſach an order, but it would have 
deen otherwiſe if the plaintiff's oath had been ex 
dundanti only, and there had been ſufficient evi- 
dence without it. | 


4. Plaintiff was allowed to bring a bill of review M. 1684, Cane, 
vithout paying the coſts decreed in the original Fit» v. — ——— 
cauſe (a), upon making oath he was not worth , By. Abe. $9. 8% v6, 


401. beſides the matters in queſtion. | a) Theſe coſts amounted ta 
ä 1504. for which plaintiff had been in execution almott 20 years. 
Although there is no limitation of time for bring- 1a Edwards v. Carrol, 5 Bro. 
ing a bill of review, yet after a long acquieſcence . C 460, Me Houle of Lords 
under a decree, viz. 22 years, the court will not bar a bi of * — 
reverſe ir but upon very apparent errors. * 
Smith v. Clay, Ambl. 645. but better reported 3 Bro. Ch. Ca. 639. (n.) 


4 Far 


FE 


5 
2 
5 
E 
: 
E 
: 


the 

late 3. Upon a bill of review in this caſe it was 20 Nov. 684, cor. North, C. 8. 
enn for error, that there was no ground for nb v. Turner, 1 Vern, 274. 
ould making the decree, only that it was made by the 

olled conſent of plaintiff's counſel, and that he ought 

cord. BE nt to be concluded thereby. To this bill defend- 


E: 


nt pleaded and demurred (a), and upon debate of (a) It is preſumed the defend- 
the matter Lord Keeper allowed both plea and de- *** pleaded the former decree, 
murrer, for that the decree being grounded on a „ies 
conſent, ought not to be impeached by the bill of 
review. 


$25 


Ez 


6. A deviſee obtained a decree to hold and enjoy H. 1690, Cane. 
wainſt the heir, who it was ſuppoſed had ſappredied Finch e. 2 277 hens 
de will, Pending this ſuit, a third perſon got an = . . 163. Pl. s. 
aſignment of a mortgage made by the teſtator, and 
then purchaſed the equity of redemption of the 
leir, with notice of the will. The court would not 
permit the purchaſer to diſpute the juſtice of the 
lecree, nor to try at law whether the will was not 
cancelled by the teſtator, in regard he had pur- 
chaſed pendente lite, and with notice of the will. 


7. A 


EST 


2 Vern. 236. 


1 Eg. Abr. 165. pl. 


P. 1700, Cane. 
Rockley v. Keyley 
1 Eq. Ar. 126. pl. 12. 


H. 1701, cor. Wright, C. S. 


„ & Us. v. Neort 
— & bs. 2 Fern. _— 


Vide 2 Ch. Rep. 128. Lloyd v. 
Manſell, 2 P. Wms. 73. Sheldon 


7. A decree was made with a very liberal alloy. 
ance for maintenance of an infant out of a truſt 
eſtate, and not according to the truſt. Upon 3 
re-hearing, it was endeavoured to ſet afide the 
decree. Sed per cur.—Where an infant recovers 
by a deeree of the court, the court may, with the 
approbation of the infant's relations, allot him 2 
maintenance, though no proviſion in the truſt for 
that purpoſe; and this is founded on natura 
equity ; and though 9 preſent caſe the decree 
went beyond natural equity, yet a decree bei 
made in it the court RS reverſe it, non 
poſſibly they would not have made the decree, 


8. The commiſſioners of charitable uſes cannot 
decree coſts on the ſtatute 43 Elia., but if there be 


an appeal from their decree, Lord Chancellor may 


decree the cofts, not only of the appeal, but like. 
wiſe of the commiſſion. And although they do 
decree coſts, yet that ſhall not, upon an appeal, be 
ſufficient ro reverſe the decree ; = Lord Chancel- 
lor may either increaſe or leſſen the coſts, or exempt 
the party from them entirely. 

9. On a bill brought to have the benefit of x 
former decree, plaintiff cannot examine witneſſes 
formerly examined, or new witneſſes, but the court 
may examine the juſtice of the former decree upon 
the proofs already made in the cauſe. 


v. Forteſcue Aland, 3 P. Wm. 111, Taylor v. Sharp, 3 P. Wms. 371. Kemp v. Squire, 1 Ve. 205. 


Weſt v. Skip, 1 Veſ. 245. 


H. 1702, Canc. 
Fir. hr. 398. pl 
; 7 . . 39 . . 13. 
21 Abr. 279 · fl. 1. 


16 April 1702, Dem. Proc. 
Hamilton and another v. Stephen- 
fon, Eſq. Colles's P. C. 213, 


P. 1706, Canc. 
are v. Wordall, 
1 Eg. Ar. 82. N. 4 


. 1706, Canc. 
Grice v. Goodwin, 
Prec in Ch. 260, 

2 Eg. Abr. 281. pl. t. 
I Eg. Abr. 165. pi. LO 


Io. It is a rule, that whenever a decree is entered 
by conſent, the merits ſhall never afterwards be in- 


quired into, unleſs there be an objection, that the 


word conſent be ſtruck out of the order. 


11. A decree obtained upon the defendant's an- 
ſwer in this caſe was not ſet aſide, upon a ſuggeſtion 
that the defendant was impoſed upon to put in 
that anſwer. | 


12. An original bill barely in nature of a bill of 
revivor, does not open the firſt decree to have it 
looked into; but if it be to enforce a decree ot 
carry it further, then it opens the cauſe. 


13. Where error appears in the body of a decree 
drawn up and inrolled, the court will open the 


decree. 
14. The 


ETF EQS LC” mSAACSnHCtD wu G6 .c wv 


14 Obe ing. ri FT Wo, \r Ang. D 1 | | 
14. The defendant C. in 1712 brought a bill © T, 1915, cor. Cooper 

wainſt the now plaintiff and Af. his — who ers 
was the widow and executrix of B., for an account % . . 2% 2. 

of B's eſtate, and obtained a decree : then M. It ts — © 3 
„er Bobo inrolled, the now oC n N 
plaintiff petitioned for a re- bearing, and at the _ A, | 
this profureed ya; crighat] bil, fogrefting ney ne 
new matter come to his knowledge ſince the de- % cauſe; and if the original 
cree, and obtained an order to re-hear the former _ 9 
tauſe, At the re- hearing of this cauſe c., plain- cauſe may be afterwards varied by 


tiff's _ admitted, that the decree in the — 3 LG —— 
former cauſe was juſt, upon the pleadings and mus be br : | 
proof in that cauſe ; but Anfſted, Vat — the — 2 A 


. in this cauſe, the meri By the courſe of the court if the 
ings * rits ap peared other original decree had been inrolled, 


wiſe, and therefore prayed a new decree in favor the now plaintiff upon affidavit ; 
of the now plaintiff, and to ſet aſide the former de- — — 40 — 


der: but Lord Chancellor diſmiſſed the bill, and b former decree, might bars 
:firmed the former decree, * — 1 4 


. | - mer decree by this bill, and 
war the former cauſe ; for the decree is right upon the pleadings and — — 2 
de med upon a re- heating; and it is conti to the rules of the court to alter a decree upon an original 
kill exhiblied after the decree is pronounced. Per Ld. Ch. in S. C. 


15. Where a dercee ni is made abſolute at the |. x71, in Seace, | 
day, by the defendant's default, if he petitions for Malter v. Rall, Bunb, go, | 
a re-hearing he muſt pay 10 J. coſts. | 5 


16. A bill was brought to eſtabliſh plaintiff's M. 1729, in Scace. 
right of common, and to ſet aſide ſeveral former L Graruille . v. Raſen 
decrees. Defendant demurred to the whole bill; Ne; SS 
for if there was any errot in the former decrees, or which might have been put in 


there Aary have been a bill of review. Demur- — — — 
| 


upon a bill of rev.ew, 2 Eq. Abr. 
176. pl. 14. (u.) 


. An injunction was awarded by a decree, to 28 Ap. 1721, Dom. Proe. 


ut the plaintiff into poſſeſſion of the premiſes in Lee and anctber 7. 
queſtion, and at the ſame time the parties were di- yo agg ae 


7 Vin. Albr. 3 9- pl. 18. 


rted to try the title at law. This decree is 
2 Eq. Abr. 281. pl. 2. 


repugnant, and muſt be reyerſed as to the injunc- 
uon. 

. in T. 1727, cor. Macclesfield, C. 
examined 1 Cann v. Conn, 1 P. Wis. 723. 


2 Eq. Abr. 281. n. 10 pl. 1. 


18. Where matters have been 
equity and determined, the court is cautious of 
uravelling- former decrees, agreements, or re- 


19. A decree was made. in this caſe. againſt an n 


nfant (without giving her a day to ſhew cauſc). 25 
. a bill to ſet aſide the decree , the court te- 5 a ada pl. 3 7 
uſed to ſet it aſide, no fraud or ſurpriſe appear- tiffs did not by thi 
ng, _—_ in mauy reſpects the decree did not 5 1 
You, II. K K ' appear 
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' (a) Vide Lloyd v. Mandel, 2 P. 
Wrms 73. Galley v. Baker, Ca. 
temp. Talb. 201. v. 
Powell, 1 Veſ. 120. Wortley v. 
Birkhead, 3 Atk. 811. 


Decree. ſh 


to be perfectly equitable, In this caſe it 
was held, that if an infant is aggrieved by a decree, 
he is not bound to ſtay till he comes of age for re. 
dreſs, but he may impeach the former decree by an 
original bill (a), in which it will be enough for 
him to ſay, that the decree was obtained by fraud 
or colluſion, or that no day was given him to ſhew 
cauſe againſt ir. 


Wire; Mr. Cottingham, Lord Chancellor's Secretary, told the court that Mr. Vernon, in ca 
of an erroneous decree againſt an jofant, always _ the bringing of an original bill to det it afide, 
decree. e 


but in ſuch bill to allege ſpecially the errors of the 


T. 1722, Canc. 


20, No original bill can be to vacate a decree 


Floyd v. Manſel,  figned and inrolled. 


Gilb. Eg. Rep. 185. 


- 2 Eg. Abr. 280. pl. 7. 2 P. Wai. 73. . C. nomine Lloyd v. 215 


M. 17235 cor. Macclesfield, C. 
a. | Hoyle v. Hoyle, 
6 Vin. Abr. 626. pl. 17. 

2 Eg. Abr. 491. ple 3 


21. A decree ni by default, was afterwards 
made abſolute by default. The court refuſed to 
re-hear the cauſe, for that the coſts on the firſt 
decree ni were not paid, for the party cannot 
ſhew cauſe againſt a decree ni by default, unleſs 


he pays the coſts of the hearing a2. 


P. r725, Cane. 
Colcbeſter v. Colcheſter, - 
Sel. Ca. in Ch. 13, 14 
2 Eg. Abr. 281. pl. 3 


M. 172 5, cor. King, C. 
Wilſon v. Dobbs, 
Kl. Ca. in Cb. 50. 

2 Eg. Abr. 238. pl. 17. 


H. 1726. 
Rules on motion by King, C. 
Aren Cub. Fg. Rep. 184. 


ta & 17 Feb. 1727. 
Jenes & Ux. v. Kenrich, 
1; Vin, Abr. 470. pl. 18. 
* 2 Eg. Abr. 602. pl. 31. 
3 Bro. P. C. 315. 


＋. 1729, Cane, N 
Daſteocad v. Biztbeway, 
1 Eg. Ar. 317. pl. 3. 


22. On a new bill to carry a decree into execu- 
tion, the court may vary and alter what is thought 
proper; but on a re-hearing, no farther than the 
petition extends; but if the petition be againſt the 
decree in general, though particular reaſons are 
given, the whole is open ; but otherwiſe it is, if the 
petition be only againſt one or two particulars. 


23. A decree was had by default, and on a peti- 
tion for a rehearing, the perſon in poſſeſſion of the 
decree did nat attend at the re-hearing. Bill 
diſmifled with coſts as to the petitioner. 


24. If an original bill be brought for matters, 
part of which are contained in a former bill and 
decree, and part new or by way of ſupplemental 
bill, the court will on a demurrer to ſo much as 
was contained in the former decree, ſend it to a 
Maſter, to ſee what was and what was not in the 
firſt bill, and allow the demurrer accordingly. 


25. Adecree of forecloſure is not to be ſet aſide 
after twenty years for matter of form only, upon a 
demurrer to a bill of review. | 


26. If a mortgagee has a decree of forecloſure, 
though that decree be ſigned and inrolled, jet f 
e 


3 FEE = 


% , Opening, reuicwing, reverfng, "Mo a 
he afterwards brings an action of debt on the 


* bond, ſuch action opens the forecloſure, 
gin and lets in the equity of redemption of the mort- 
by an 6 N 

th for 27. A decree, and much more, an inter! 


fraud 7 P. 1 * ' 1 
order of the court, if gained by colluſion, may be Seller 1 v. 2 » 
1 . M110 


 ſhew ſet aide on petition, as well as a judgment at lay 2 281. pl, 1 
Vide N Tay 


motion, a fortiori may the ſame be ſet aſi ichmond v. Tayleur, 
5 n . 7 6 e by 1 P. Wins. 799, Liogd b. Man- 
ſel, 2 P. Wms. 73. 


28. Upon application to re- hear a cauſe, an order 19 Mar. 1743, Dom. Proc. 
was made that the petitioner ſhould be at liberty P*<6%% of Hamilton v. Manby, 
to re-hear, on payment of all the coſts incurred 4 Bro. F. C. 13. 
face the decree, within a week after ſervice of a | 
taxed bill of coſts, But on an appeal from this 
order, it was declared, that there was not a ſuffi. 
cient ground for the court's impoſing theſe terms 
on the petitioner, but that it would have been ſuf- 
ficient if the court had required him to give ſecurity 
for, or ſubmit to pay the coſts in caſe the decree 
ſhould not be materially yaried upon the re- 


hearing. 


29. In caſe of a decree of forecloſure againſt an H. 1734, cor. Talbot, C. 
infant, though the infant has fix months after he 


comes of age to ſhew cauſe, c. yet he will be 1, Lyne v. Willis, at the Rolls, 


only admitted to ſhew errors in the decree, not to 13 May 1730, this was admitted | 
mel into the account, nor to redeem. = = * practice. 1 Eq. 


30. If a decree be obtained and inrolled, ſo that T. 1735, cor. Talbot, C. 
the cauſe cannot be re-heard, there is then no re- 19 = * 


medy to ſet it aſide but by bill of review, which p71; $tandifh v. Radley, 2 Alk. 


muſt be either for error appearing on the face of 177. Gould v. Tancted, 2 Atk. 
3- Norris v. Le Neve, 3 Atk. 


the decree, or for ſome new matter, as a releaſe, 53 - 
receipt, £97. diſcovered ſince. r 


31. Ordered, that no ſupplemental or new bill 17 08. 1741, per Ld. Hardw. C. 
Ordo Cur. 2 Ath. 139. (n.) 


in nature of a bill of review, grounded upon any 1% Kere v. More, 2 Vel. 98. 
new matter diſcovered, or pretended to be diſco 1% farivicke comment-d on 


ch as ̃ | 
rered, ſince the pronouncing of any decree of this this order, and gave bis reaſons 
for making it. His Icrdſhip ſaid, 


1 the WI court, in order to the reverſing or varying of ſuch . ——. 


decree, ſhall be exhibited without the ſpecial leave got be brought upon a decree 
of the court firſt obtained for that purpoſe ; and 6zned and inrolled for new mat- 
ter in being at the making of the 


aide WY unleſs the party exhibiting the ſame do firſt depoſit 1G wards diſcovered, 
on 3 with = regiſter of this court ſo _ _— as, without 1 7 the — — 
together with the depoſit by the rules of this court a depoſit of 5% yer a mie ths 
to be made, on obtaining 3 of the cauſe — — of _— 
wherein ſuch decree was pronounced, will make up review at large, without leave or | 
the ſum of 50/. as a pledge to anſwer ſuch -_ depofit, and then bringing a pe- 
Kk 2 | 
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tition to re-hear or appeal. This and damages as ſhall be awarded to the adverſe 


was growing into abuſe, and party, in caſe the court ſhall think fit to award an 
many fock bills were brought t che hearing of the cauſe on ſuch ene 


vexation. To put theſe impro- g 

per bills of review under the like or new bill. 

reſtraints as the other, his lord- | 

ſhip made that order. Another reaſon for making that order was, that men were, at a great exyence, 

obliged to fign and inroll ; which was abſurd. The rule upon ſtrict and proper bills of review is, that 

the decree can be varied only upon apparent errors, eitber on the face of it, or errors of injuſtice upon 

new matter on the real merits of the caſe, unleſs any conſequential matter ariſes z for if there is a con · 

ſequential direction, the juftice of which depends entirely on the variation made, the court may 

that conſequential direction in favor of juſtice ; and that is the practice of the Houſe of Lords, who wi 

vary a decree. in favor of a refpondent in any matter conſequential to the relief they give to the appellant; 
and it is the ſame on a bill in the nature of a bill of review, | 


23 Mar. 1742, cor. Hardw.C, 32. The leave of the court muſt be aſked before 

Gould v. Tancred, 2 Ath. 534. a bill of review for ne matter can be filed. Secur, 

| if brought to reverſe a decree, upon error appear- 
(a) Vide Wortley v. Birkhead, ing on the face of it (a). 

3 Ak. 812. A defendant may plead the decree, and demur 
againſt opening the inrolment to a bill of review 
brought for error apparent; and on the plea and 

| demurrer the court will judge whether there are 
% Nd. Dancer v. Evett, grounds for opening the inrolment (5), 

3 Vern. 392+ x : 8 

23 Mar. 1742, cor, Hardu. CG. 33. Where parties apply for leave to bring a new 

8 7 529: ,, bill upon new matter diſcovered after a decree, they 

824. of which caſe thisis a branch, Muſt ſhew that it is relevant, for its beiug merely 

| neu matter will not entitle them to ſuch a bill, 


30 OR. 1742, cor. Hardw,C, On a bill of review after two trials at law, and 
. 1 a decree to eſtabliſh a will, upon diſcovery of new 
4% cg), matter another trial was ordered, whereupon a ver- 


Ambl. 587. , . 
dict was found ſor the heir at law, and the former 
| decree was reverſed. 
M. 1750, cor. Hardw. C. 34- An order made by Baron Clarke for allow- 
Oates v. Chapman, ing a demurrer was now reverſed ; but defendant 


CS 729+ 506. having immediately levied 5 J., the coſts of allow- 


ing it, it was prayed, that in drawing up the 
order of reverſal, it ſhould be with coſts to be 
returned to the plaintiff. Lord Chancellor thought 
it reaſonable that the coſts ſhould be refunded, 
the caſe being the ſame as if the demurrer was 
diſallowed originally. The regiſter being con- 
ſulted, knew of no precedent, nor could any one 
be found, wherefore his lordſhip made one, by 
decreeing the 5 J. to be refunded, agrecable to the 
general rule of law, and to the practice of all other 
courts, either on reverſal of a deerce, or of a 
judgment on a writ of error. 


>: Fs 25. Demurzer 
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35: Demurrer to a bill of review, becauſe no 14 ber. 1750, cor Harde. C. 

_ on * of 3 and beſides there _—_ - \ 

was length of time which would prevent openin * 

the inrolment. Per Lord Chancellor.— This is . 3 pip abies — 
per matter for a demurrer; it ſhould be pleaded, 

der. exceptions may take it out of the lengtk 

of time, as infancy or coverture, which the party 

would loſe the advantage of ſhewing if demurred 

to. There is error on the face of the decree in 

this caſe. Over-ruling this demurrer is of leſs 

effect than over-ruling any other, for it is only 

to open the inrolment that the court may hear the 

cauſe as it ſtood with all the ſubſequent facts. 

Lord Chancellor over-ruled the demurrer, and re- 

fuſed to fave the benefit of the exception of length 

of time which was deſired. | 


36. Lord Chancellor in this caſe refuſed to ſet 3 Joly 1752, cor Hardw, C. 
aſide a decree obtained by conſent of counſel on Hr v. Rumſey, 2 J. 488, 
both ſides, as contrary to an eſtabliſhed rule. 


37. After a decree is ſighed and inrolled, an 3 Aug. 1754, cor. Herde. C. 
original bill cannot be brought to affect or alter it, * „ 
unleſs obtained by fraud. — of ng 
Where a decree is ſigned and inrolled, a bill of 5 
review muſt be brought (a); and where not ſigned (a) Vd. Taylor v. Sharp, 3 P. 
and inrolled, application muſt be made to the wow 371. 2 v. 4 
gourt to bring a ſupplemental bill in nature of a; Ak 3333. 


hill of review (6). (5) Lewellin v. Mack worth, | 
2 Ack. 40. Standiſh v. Radley 
2 Ack. 177. Moore v. Moore, 2 Veſ. 597. Muſlel v. Morgan, 3 Bro. Ch. Ca. 74+ 


3b. Where a bill of review is filed for reverſing 12 Mar. 1755, Dom. Proc, 


ormer decree, and beſides ſpecifying errors in Heagbton 2. 1 Widow & al. 


, 5 Ero. P. C. 152. 


the decree contains original matter, and is filed 
without leave, it ought not to be ſet aſide for 
regularity; for under thefe circumſtances it 
ſhould be conſidered as a croſs-bill. 


39. A bill of review, for error apparent, will 10 May 1767, cor. Camden, C. 


not lie after 20 years from making the decree. 8 Oh. 645. 
The time runs from the decree and not from the p44 Eqwards v. Carrol. g Bro. 
inrolment. p. C 466. which is deciGive on 


The ſame doctrine holds in the caſe of a bill of this _ 


rehearing, 


40. As bills of review occaſion great delay and 28 Jan. 1768, Dom. Proc. 
expence, they muſt be better founded than upon e 
mere irregularity in point of ſorm, which is no 687. F. C. 289. 306. 
ſufficient reaſon for opening a record. There 
muſt be injuſtice apparevt upon the face of the 

| "Ay: record, 
V; 
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record, and that to a party to the ſuitz for neither 
n or deviſee can have relief by ſuch a 
_ 

Though the plaintiff, in a bill of review, is con- 
fined to errors upon' the face of the record, and 
cannot go out of it, yet the defendant is at li 
to allege every matter relevant to his defence, 
whether in or out of the record, by way of plea, 
as a releaſe, Cc. to prevent diſturbing the decree; 
nor has he any other method of introducing it: and 
when pleaded, the matter alleged is ſuffcient to 
preclude the defendant from the review he ſeeks, 


_ 37 April 1790, eor.Thurlow, C, 41. A decree, though obtained by fraud or col- 


«lv. Morgan, lußon, cannot be ſet aſide by petition; but it may 
de . be done by a re-hearing; or by an original bill in 
1 P. Was. 734. Wortley v. the nature of a bill of review, by which new mat- 


Birkhead, 3 Ack. 809. Biadim ter may be brought before the court. 


v. Gee, Amb. 229. 


M. 1791, cor. Thurlow, C. 42. Where a new perſon or intereſt is brought 

l v. Chapman, before the court by ſupplemental bill, it is open 

SOLE C8 2966 to the parties to make any objection to the decree, 
which they might have made at the firſt hearing. 


P. 1795, Scece 43. A petition for a re-hearing, or for leave to 
Waeley v. Drag, 2 4»fr. 551. file a bill of review, was held bad for the uncer- 
tainty; and the prayer for a re-hearing in this 

caſe was irregular, as the decree was ſigned and 
inrolled. ä 


Of opening, reviewing, and reverſing a Decree 
of Forecloſure, ſee pf. tit. Mortgage, 


Sec. 5. Of reviving a Decre e 


1 168g, cor. North, C.S. 1. A N affignee may revive a decree by /ci. fa. 
Dev v. Als, 1 Fin. Abr. 283. A if it be ſigned and inrolled, but not other- 


| » If an aflignee may not 
1 dill in — of a bil of wiſe, 
fevivor, 1 Harr. Ch. Prac. 302+ f 
Lord Chancellor ditallowed the ſci. fa. in the principal cafe, but without coſts, becauſe defendant 
might have demurred, which he did not. 
At law, if there be a judgment for an annuity, and the annyitant afterwards ſells the annuity, the 
vendee ſhall have a ſci. fa, upon this judgment. | 


H. 2686, cor. MR. 2. A purchaſer or aſſignee, claiming as ſuch, 
S. C. 27 _ Allen, and not coming in in privity, cannot revive either 
TY. by ſcire facias or bill of revivor in any caſe, but 
may bring an original bill to carry the former de- 

eree into execution by a parallel decree. 


3, A obs 


1 at 8. 


TRAKRB. ZS 


55. : 3 Reviving. D—e ' 503 
„A. obtained a decree againſt a huſband and I. « Lis. Come. 

bis wiſe as adminiſtratrix of T. S. for 1500/. The —— Robin Ver 195+ 
viſe died. Plaintiff may proceed againſt the huſ-—- f. Ar. 3. fl 10. 
band without reviving againſt the adminiſtrator of 
the wife, ſhe having been once charged; but the 
huſband is not bound to anſwer farther than the 
eſtate he had with his wife. 


4. Plaintiff's inteſtate obtained a decree againſt 
defendant for a ſum of money, and alſo for con- Ferrers v. Cherry, 
rejing lands and delivery of deeds ;' but before any a> * 3 
thing was done he died. Plaintiff brought a ſcire 331. pl. 40. — Pe. 
acias to revive; defendant demurred, becauſe the | | 
ir was not a party, and a decree cannot be re- 
mred by parts. The court allowed the demurrer 


as to the realty, but ordered the decree to be re- 


rived as to the perſonalty. 
4 A decree may be revived by bill of revivor as c, 7 Mar. 1706, Dom. Proe, 
as by ſcire facias. — Widow = N on. 


6. Where a bill in equity abates by death, if M. 1721, cor. Macclesfield, C. 
the executor or adminiſtrator will not revive in ge- 1 Þ Wm. 743, 
ir years it is within the ſtatute of limitations . f ne 
but if there be a decree to account, and the ſuit 
afterwards abates by death, and the executor or 
adminiſtrator does not revive within fix years, 


then it is not within the ſtatute. 


4 Plaintiff, as executor, brought a ſci. fa. to M. 1721, cor. Macclesfield, C. 
ve a decree pronounced againſt defendant 23 Cn ' ca 1 P. Vun. 766. 
years before, at the ſuit of his teſtator. Per cu» 

ram—Plaintiff muſt not proceed farther in his 

ſuit without producing a ſufficient probate of the 

vill, or without leave of the court in reſpect of the 

ſtaleneſs of his demand. If there be bona notabilia 

in divers dioceſes, it is not ſufficient that the execu- 

tor ſhews proof of the will in the court of one of 

the ordinaries, but ſuch proof muſt be made in 

the court of the archbiſhop of Canterbury. 


8. The fame defendants who made default in a4 May, 1745, cor. Herde C. 
a former cauſe, made default again at the hearing — — 
of a ſupplemental cauſe, where the bill was brought a 
by new aſſignees under a commiſſion of bank- 
rupt, choſen ſince the decree ni in the firſt 
cuſe; the prayer of the ſupplemental bill was only 
that theſe defendants might ſhew cauſe, whereas 
they ſhould have praye! that defendants might 
lew cauſe why the former decree aj ſhould not 
Kk4 | be 


„ Decree. 93 
5 | be made abſolute, Per cur.— Let the former de 

(s) Yide Anon. 2 Ack. 38, Cree be revived (a), and let the preſent plaintifh 

| ſtand in the place 5 = —— plaintiffs, and be 

at h to endants with a ſubpoena to 

— againſt the former decree. | 


Sec, 6. Of the Performance and Exe- 
cution of a Decree, and of the Diſobe- 
dience and Contempt thereof. How 
ſuch a Contempt ſhall be cleared, and 
bow far the Eſtate or Repreſentatives 
- of a Perſon in Contempt ſhall be 
bound. 


| Ae. 2 Ch. Rep. 1510 1. 17 a defendant is in contempt and in priſon 
3 Eg. Ar. 353. pl. . for not performing a decree, the court will 
order a ſequeſtration againſt his real and perſonal 
eſtate, oy 
Decrees ted by proceſs both , and lands, as j law ; but 
execution is — —— all 27 72. — oh and — . * — 
decree» 2 Eg · A 281. (D. n.) 


T. 1682, cor. Nottingham, C. 2. A ſequeſtration which iſſues as meſne = 
ex- 


Burdett v. Reckey, 1 Vern. 55 ceſs, determines by the death of the party; o 
Unkerkty* Caliege v. Foxcroft, Wiſe if it iſſues after a decree, though for a 


1 Vern, 166. uty. | 
A ſequeſtration ſhall bind from the time it was 
awarded, and not only from the time of executing 
it. ; | 


T. 1697, in Scace. 3. The queſtion in this caſe was, Whether the 
Snares v. Fountain, court of — wes ſhould grant a ſequeſtration 


2 E. be — 1, After a decree for a perſonal duty? It was ad- 


910. fl. 1. n. mitted, that in proceſs for appearance a ſequeſtra- 


enner, Heath, and Powell, ; . 
N 3 ought that if it wich tion was always grantable by this court, for a 


be granted in meſne proceſs, where PETſonal duty only; but after a decree there were 
it did not appear whether there many inſtances in Lord Chief Juſtice Hale's time, 


was any duty or not, a fortiori, it . . 8 
— * — *. — and in Lord Montague's time, where it had been 


where the duty vas adjudged and denied: the precedents cited were moſtly caſes at 
aſcertained z and it being always the ſuit of the king; and it was admitted, that 


mch mere in this corre, where Where the king was plaintiff it might be granted. 


the plaintiff was ſuppoſed to be a debtor to the king. The juriſdiction of a court of equity would be to 
1.ttle purpoſe, if the court had not ſufficient authority to ſee their decrees executed. Ld. Ch. Baron 
- doubted, becauſe Lord Hale could never be prevailed upon to grant it, nor Lord Montague, to whoſe 
learning, be ſaid, he muſt greatly ſpbſcribe. Put by the opinion of the other three it was granted. 
Note; A lequeſtration iſſuing as meſue proceſs is determined by the death of the party, but not if ia 


purſuance of a decree, 


oY 4. Aſter 


ww n 


PTirtSNnG Tt  FHFAa-T2QO = 


FFB 8 8 88289 


S8 Ses SFS. Z 8 S FSF S 


By * 


* 


8 K 


F 24177 


E EV 


5 


4 
— 


ZA BSA SFT op 177 


if is 


ter 


(6. Perfarmance—Diſobedience—Contempt, D—e 505 


4. Aﬀter a writ of execution, and an attachment 
returned, for not performing a decree for payment 
of money, the court will not give the defendant 
ſeaye to be examined unleſs he gives ſecurity to 
perform the decree, 


5. Defendant (a feme covert) was taken on an 
attachment, for not performing a deeree, and the 
officer refufed to carry her before the Regiſter, 
but carried her to Newgate. Upon motion that 
defendant might appear before the Regiſter and 
be diſcharged, the queſtion was, Whether, by the 
courſe of the court, ſhe ſhould be diſcharged upon 

pearing, or anſwer in cuſtody? Per M. R. 
Mere is an undoubted difference between a con- 
tempt to the honour of the court, and the breach 
of a decree: upon the firſt the party is to anſwer 
in vinculis; but not, upon the latter. Defendant 
was in this caſe diſcharged, (but interrogatories 
being filed) was ordered to anſwer in four days or 

6. After ſervice of a writ of execution of a de- 
cree againſt a corporation, the next proceſs is a 
d&fringas, and after that a /equeſration, which being 
once awarded, they can never after come and pray 


to enter their appearance, as they might have done 
on the diflringas, which iſſues to compel them to 


appear; but the appearing being paſt, the proceſs 


muſt go on, becauſe the appearing being only in 
favour of liberty, can be of no ſervice to a corpora- 
tion-which cannot be committed. 


7. The eſtates of the late lord A. were decreed 
to be ſold for payment of debts and legacies, and 
were ſold accordingly. The purchaſer afterwards 
fold off the greater part of the eſtate to a third per- 
ſon, and delivered over to him all the title deeds, 
ſo that he could not make any title to the reſidue; 
he therefore moved that the parties who had con- 
veyed to him might execute a duplicate of the 
conveyance, which they refuſing to do on the firſt 
motion, Lord Keeper ſaid he looked upon it to be 
within the covenant for further aſſurance, and or- 
dered that a duplicate ſhould be executed and 
indorſed as ſuch; but the matter being moved 
again by the other fide the order was diſcharged, 
for the decree being once executed, the court had 
no more to do in it. 


8. When 


R M. 1688, cor. M. R. 
oper v. „ Nu 9. 
Ke? 


P. 1700, cor. M. R. 
V, 
Pg lr wy 
1 , „ 351. $6, 3. 
Vide Prac. n 


M. Ef Canc. 
Harvey v. India 
Pree. in Cb. 2 
2 Vern. 195. 


2 Eg. Abr. 281. ples 


M. 1700, cor. Wright, . 
Napper v. Lord Alli 
1 Eg. Abr. 167. pl. 4. 


505 D— :. 
400. 2718, cor. Parker, C. 
Anon, 3 P. Wis. 379, (. 


* 


hand of the court, he will in a ſumm way be 


1 
R 


, 1 
M. 1719, in Scacc. 


| Forer v. Clement and another, 
A Bun. $0, a 


4 g | 
1 1 
9 WY an. 1722, Cance 
_ _ 
2 Ex. + 222. pl. 5. 
5 Vin. Abr. 452. Pl. 14+ 


M. 1929, Scacc. 


: De d v. Crumbey, 
4 4 712. pl. 1. 
Barn. in B R. 212. 


Bunb. 272. n mine Debrow v. 
; ' Crommic. 


crees in this reſpect equal to judgments : and it 


232 17% De R. 
v. Ear aruley, 
* Ow * 
2 * 712. . 7. \ 
. V, Bak of Eng- 
land, Ca. temp. Talb. 222. Aſt- 
ley v. Powis, x Veſ. 496. Wha- 
ram v. Broughton, 1 Veſ. 182. 
bat in Hawkins v. Crook, 3 Atk. 
| 4. it is ſaid that although a 
| Standen on meſne proceſs be 
for non · perſormauce of a dgcree. 


attachment for contempt in not obeying the de. 
' cree, and afterwards an injunction to deliver pof. 


_ wg 


court will be diſcharged v the order is er. 


determined by the death of the party, it is aherwiſe where it idee 


—— = 00 
8. When lands are decreed; the manner of 
gaining poſſeſſion is, firſt to ſerve the party dib 
writ of execution of the decree, then to have an 


ſeſſion of the premiſes,. and if that is not done to 
have a writ of aſſiſtance to the ſheriff; but when a, 
receiver is appointed, this being as it were the 


put-in poſſeſſion, and the tenants to attorn 
to him, and a writ of aſſiſtance granted, without 


awarding an injunction, which is the uſual preced. 
proceſe. We 5 


F. SES Eg _ 


* 


9. Commiſſioners of rebellion ought to take 
ſecurity from the defendants to appear, where it is 
upon the ordinary proceſs of the court ; but where 
it is upon an attachment, or conteinpt of an order, 
they ought not take any ſecurity, but have 
body in court upon the return of the commiſſion 
of rebellion. n | 


10. Contempts for aQing againſt um order of 


SESSTSOTEESH 


* 


neo 
roneous. 5 


11. In this caſe the court agreed that ſequeſtra. 
tors upon meſne proceſs cannot take defendant's 
goods off the premiſes; for a ſequeſtration on 
meſne proceſs anſwers only to a diffringas at law: 
and as to ſelling them, courts of equity could not 
authoriſe ſequeſtrators to ſell goods, even upon a 
decree, till Lerd Stamford's act, which makes de- 


was faid at the bar, that ſequeſtrators cannot, even 
now, ſell but by leave of the court. The court, 
however, poſtponed the conſideration of this queſ- 
tion, and referred the irregularity complained of 
in this caſe to the deputy remembrancer. | 


12. Where there is a decree for a debt, and the 
defendant dies, ſuch decree does not bind the legal 
aſſets deſcended to the heir as a judgment does. 

The only way, upon a decree for a debt, to 
affect land, is to proceed for a contempt to a 
ſequeſtration; but ſueh ſequeſtration abates by the 
death of the the party, which an extent does not. 


. ERTESSS. Sr. a5,, MFI. 
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13. A truſt 


9 


. 


* 
** 


1 


32 


'S, 


E Arft 


the contract. The truſtees b * 
edt diſcloſed the matter. The court will make | = 
10 fle decree, but leave the former decree to be | 
purſucd. 9 | 5 RR 
14. Bill in the court of equi at 1 for a M. 1747, cor. Hate C. 
pcs which was decreed by the Welfs judges to * —— x 41. 4, 
be paid: defendant appealed to the Lords, who WES 
Amed the Web decree, and ordered their de- 
gee to be executed in Wales. Defendant, to avoid 
this, fled into England, 8 plaintiff brought 
his bill in Chancery, to which dant demurred, 
for that the court had always refuſed to aſſiſt where 
complete decree had been obtained in an inferior 
court. Lord Chancellor inclined to over-rule the . | N »:R 
&murrer, ſaying, that an _ 2 de- 
dee might be had in Chancery uch a bill, 
lating all the proceedings 1 Wales, &c. but his 
brdſhip reſerved the conſideration of the demurrer 
fil the "bearing of the cauſe, 


A decree: ſerved needs letter p x | 
e. CE INE may Mack, Marg of Pri 


74s Black. Com. 45. vc. 343. Selden's works, 6 vol. 1543+ Crs Diet Thionary- 


16, Coſts in equity are entirel in the diſcretion DC, 
of the court ; 1 42 the — think it will 333 
xcelerate the decree, they will poſtpone the con- 555 2 
fderation of coſts till the cauſe comes back from 
the Maſter, though there are ſufficient grounds 
for decreeing them at the 

A plaintiff may apply to the court for coſts, 
yhere a defendant gives unneceſſary trouble i in 
wryiog a decree into execution. 


17. Motion for a writ of aſſiſtance to the ſheriff. 28 Nov. 27444 cor 
Defendant had been ſerved with a writ of execu- 3 Bo 2 27 22 
jon of the decree, and there had been an attach- 443. — 1. Rowe, 1A = 
nent, Per curiam There muſt be an injunction 1 Veſ. 454. Fonbl, Treat. of 
ho defendant to deliver poſſeſſion, the decree being * 37+ | 

for poſſeſſion, and then a writ of aſſiſtance to the 


eri, commanding him to be aiding to put the 


plintff i in poſſeſſion. | 
18; Where a perſon attends a cauſe, to which x2 Aug. 1747, cor. Harde. O. 
I is a defendant, and had notice of the decree, * 22 


by 


21 Dec. N Hardw. C. 
Hawkins v. Crook, 3 Ath. 594. 
Vide Bligh v. Darnley, 1 P. 
Wms. 622. Wharam v. Brough- 
ton, 1 Veſ. 182. White V. Hay- 
ward, z Vel. 464. | 


Wharan v. Bron g hon, 
1 Feſ. 182. 


P. 1749 Cor - Hardw. E. 
Ni v. Sipp, 1 V.. 245+ 


. 
2 June 1749, cor. Hardw. C. 
Y Ex parte Whitchurch, 
1A. 5559. 


and commitment were illegal, and contrary to the 


(a) It appears the petitioner 
volunterily ſarreadered himſelf to 
the tipitatf, 


(3) Cafe of Sir Cecil et 
| al; of the town of Nottingham, 
12 Mod. 4348. 

(e) Vide Parker v. Sir Wm. 
Moore, 6 Mod. 95. Carth. 504. 
2 Salk. 626. but in R. v. Myers, 
Term Rep. 266. this cited caſe 
was faid to have been over-ruled 
by ſubſequent caſes. 


14 Nov. 1749, cor. Hardw, C. | 


Hern v. Hirn, Ambl. 79. 
1 Eg. Abr. 75. 


x 19. Where a. ſequeſtration iſſues as a, melne 
proceſs, it falls with the death of the perſonz but, 


if for non-performance of a decree, the death of 
the party doth not determine it, Tot | 


20. A ſequeſtration to compel the performance 
of a decree abates by the death of the plaintiff, 


21. In this caſe it was objected, that on a bill 

to carry a former decree into execution, the court 1 
can only do that, and not vary; and the general 
rule is ſo. But there are many inſtances wherein 
the court has conſidered the directions, and whe. 
ther there was any miſtake, Lord Cowper hag 
done it, and it may be done in this caſe, eſpecially 
as between new parties. | 


22. Petitioner was arreſted on a Sunday by Lord 
Chancellor's tipſtaff, under his lordſhip's warrant, 
for a contempt in diſobeying an order. He now 
prayed to be diſcharged, infiſting that his arreſt 


ſtatute of 29 Car. 2. c. 7. , 6. Lord Chancellor 
at firſt doubted, but afterwards thought the arreſt 
lawful, and not within the ſtatute (a). The order 
in this caſe was different from any proceſs directed 
to a ſheriff, for it was that the party ſhould land 
commitied. All the books of practice (though per- 
haps not of authority) agree in laying it down, 
that a party is deemed a priſoner from the time 
of pronouncing the order; and it is ſo conſidered, 
eſpecially if the party be in court at the time. 
Lord Holt was of opinion, that a man might be 
taken on a proceſs for contempt on a Sunday, be- 
cauſe a contempt was in nature of a breach of the 
perks and an exception out of the ſtatute (5). It 

as been held alſo (c) that a man may be taken on 
a Sunday on an attachment for non-performance 
of an award, and ſurely non-performance of an 
order in Chancery is equally a breach of the peace. 
Lord Chancellor would not diſcharge the petitioner 
in this caſe, for he might bring a habeas corpus or 
an action for falſe impriſonment. 


23. Where there is an equitable demand, anc 
the party is taken in execution on a decree, Chan 
| = cry 


66. Performance—Diſobedience—Contemp D—e 5og 
cery will, notwi iſſue againſt | 


the lands and effects, for 1 
for contempt is not a ſatisfation. 


24- Decree for debt and coſts. An attachment 
Fred for the debt alone before the taxation of 
ie oY coſts, and another for the coſts when taxed. Ra. 
4 were both held good, | 


See more tit. Contempt, ms Sera 

Of Decrees on the Statute of Charitable Uſes, 
ce vide Charity. 

As to the Evidence neceſſary to obtain a Decree, 
| and the Caſes in which a Decree can be ad- 
ws | _— x vide — 

Ian what a former Decree can be pleaded, 
ral vide Plea. 
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Deeds, 2 » 
9% WY Rules for the Conſtruction of Deeds. 


or HE canſiruction of deeds ſhould be favourable, 
reſt and as near to the minds and apparent intents 
of the parties as may be and the law will permit. 
Touchſt. 86. for benigne ſunt faciendz interpreta- 
tones chartarum propter ſimplicitatem Laicorum, 
fo. Lit. 36. Et verba intentioni non è contra de- 


ove ent inſervire, 8 Co, 94. Co. on 313. Lit. Sec. 
ime 3. Plow. 154. 160. 

red, BBB n. The conflrudtion of a deed ſhould be reaſonable 
* ud according to an indifferent equal under ſtand- 


w. Touchſt. 86. Plowd. 161. 16 Hf. 8. 10 Dy. 
5. Fitz. Barre, 237. Bro. Don. 14. 17 Ed. 3. 7. 
6d. 3. 17. 


lll. Too much regard ſhould not be had to the native 


nd proper definition, fignifications, and acceptance of 

dt and ſentences, /o as to pervert the ſimple inten- 

mr of the parties (a). Mala grammatica non (a) Yide Smith v. Packhurſt, 
ſtat chartam, 6 Co. 39. Falſa orthographia 3A*- 136. 

ka vitiat conceſhonem, Touchſt. 87, Plowd. 

4. 154. 170. Dy. 46. Co. Lit. 223. 146. 11 

a. g. 48. 10. 143 · 

IV. The 


510 D— 


ther, and that every word (if it may be) may take 


) N, Butler v. Duncomb, 
x P. VMS. 457. | 


# Smith ex dem. Dormer v. 
Pzkburſt, 3 Atk. 136. 


e This rule muſt be under- 
food with a reſtriction, for a diſ- 
tinction ſhould be made between 


an indenture and a deed - poll; the latter is executed by the grantor lone, and the words are bis only , but 


in an indenture executed by both 


never to be relied upon but where the other rules of expoſition fil, and, from its firiftneſs and rigor, 


is the laſt to be reſorted to. Bac. 


Deeds, © © Fr; 
IV. The confirudtion ſhould be made upon the enti 
teed, and that one part of 'it may help bonus 


ef, and none be rejected, and fo that all the 
— without difcvredence. - DD 
conſequentibus eſt optima interpretatio. 2Inſt, 319, 
for Turpis eſt pars quæ cum ſuo toto non conyenit, 
Plow. 160, 161. Maledicta expoſitio quæ cor- 
rumpit textum, 4 Co. 35. Touchſt. 87. A 


V. The conſtruction ſhould be ſuch as that the whole 22 
deed and every part of it may take ect, and as much 1 
ect as may be to the purpoſe for which it wwas made(b), lt 
ond ſo as that when the deed cannot take effe accord. Wl '* 
ing to the letter, it be conſtrued to take ſome fes or 1 
othe Verba debent intelligi cum effect. Ft Wn 
benignè facigndz ſunt interpretationes ut res magis Wil ** 
valeat quam pereat *, ,Touchſt, 87. Lit. Sec. 283.41 


Finche's Leg, 60. Plowd. 160. 154. 1 


VI. All the words of the deed in cunſtruction ſhould N 
be taken moſt ftrongly againſt him that 7 
and maſt in advantage of the other party. Verba Ri 
chartarum fortius accipiuntur contra proferen- 
tem, Co. Lit. 36. Et quzlibet conceſſio fortiſſims 
contra donatorem interpretanda eſt (c), Touchſt. 7 
87, 88. Co. Lit. 183. Finch's Law, 6. 


parties, the words are the words of both. Plowd. 134.— This rule is 
Elem. Reg. 3. 


VII. If there be two clauſes or parts of a deed re- 
dugnant to each other, the firft part ſhall be received 


and the latter rejected, except where there be ſome I 

ſpecial reaſon to the contrary ; and herein a deed differs Wh ur, 

from a will, for if there be two repugnant clauſes in Wl d. 

.a will, the firſt ſhall be rejected and the latter re- 

6% This is owing to the dif. ceived(a), Touchſt. 88. Biſhop of Ely's calc, E. 
ferent nature of the two inſtru- , Eliz ; 

ments; for the frft deed and the 1 12 ; | prin 

laſt will are moſt available in law. Hard. 94. 1 Vern. 30.—As to the diverſity of opinions on the 229 

operation of repugnant clauſes in a will, and the vuthorities teſpecting them, wide Co. Litt. 13 edi 36. 

112. b. note 1. Plowd. laſt edit. marg. notes 544.-—As to the expoũtion of deeds where a repugnanc 

appears in the words of them, Bac. Abs. Grants, I. ee 

| VIII. That. which is generally ſpoken Huld l * 

F generolly underfload, unleſs it be qualified by ſome ſþe dee 

cial ſubſequent words as it may be. Touchſt. 88 by the 

Co. Lit. 42. n 

IX. If the words of a deed have a double intend: Bing 

ment, and the one flands with law and the other uf i th 

| ai 
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| Rules reſpecting Deeds. + D— Fi. 
oxainft law, it ſhall be taken in that ſenſe which it: 
agreeable to law, Touchſt. 88. 9 Ed. 4.4. 


X. Things doubtfully ſet down be applied to 
him o aben the 4 ouchſt. 88. Co. 
9 10. 48. 143. % 


XI. Such a 0 jon ſhall be made of abbrevia- 
tions, as that the deed may not loſe its force. Touchſt. 
88. Fitz. Grant, 41. Plow, 317. Co. 5. 12. 
22. AM. pl. 61, Perk. Sec. 110. 


Moſt of the foregoing rules run through all the caſes of deeds of grant; for the expoſition of which 
in their ſeveral parts, and how the words and ſentences therein ſhall be taken, ſee Touchſt. 89 —700.— 
Further, as tu rules for the conſtruction of deeds and wills, wide Plowd. 160. Lilly's Prac Convey. 
153.  Finch's Law, 38. The rules of property, evidence, and interpretation, ought to be the ſame 
hoth in aw and equity, and both courts ſhuuld adopt the beſt, 3 Black. Com. 434.—Courts of equity 
we bound, as to property, by poſitive rules and general maxims, as much as courts of law ide 
z Burr, 1108. where the rules of conſtruction are fully diſcuſſed. The conſtruction does not vary with 
the court — It is the different ſubject of the limitation which occafions the alteration in the conſtruction 
of it, and will occafion the ſame difference even in the ſame court. Jide Fearne on Cont. Rem, 
30 pk 9 8 conſtruction of — 7 3 and deed: my is no better b—— of * them 
than by ulage, and contemporanea expoſitio way to go by. Attorney-General v. Parker, ot, 
Price v. Doughty, 3 Atk. 577. | 


Rules with reſpect to Things granted 
by Deed. | 


I. When any thing is granted, all the means to 
attain it and all the fruits and effefts of it are granted 
alſo, and ball paſs IxcLUstvE, together with the 
thing, by the grant of the thing itſelf, without the 
wrds CUM PERTINENTIIS, or any ſuch like words. 
Cuicunque aliquid conceditur, conceditur etiam F. N. B. 183. 11 Co. 52. 
& id ſine quo res. ipſa non eſſe potuit, Touchſt. 89. Fch'n Law, 63. 


II. The incident, acceſſary, 8 and re- 
gardant ſhall paſs by the grant of the principal without 
the words cum pertinentiis, but not & converſo, for 
(be principal does not paſs by the grant of the incident, 
Te Acxeſſorium non ducit, fed ſequitur ſuum 
principale. - Touchſt. 89. Co. Lit. 152. Lit. Sec. A reverſion may be parcel of 
7 Pu . g 1 or appendant to a thing in poſſeſ- 
"4 572 re 86, 1 H 1 Bro. Grant, ſion, and paſs by the — 
144. 43 3 22. p 10. 64. Co. Lit. 307. but poſſeſſion cannot be parcel 
of or appendant to a thing in reverſion. Touch. fg. 38 H. 6. 38. Co. 11. 47. 50. Ploud. 104. 
bio. Grant. 66. 129- Co. 1. 7. a8, When an advowvſon ſhall be appendant or in groſs, vide Com. 
dig Advowſon (B), and further what ſhall be deemed to paſs as appendant, appurtenant, or incident. 
Fide Bac. Abr. Grants, I. 24.—lf land be appendant to an office, a grant of the office with the ap- 
prtenances it will paſs the land without livery of ſeiſin. And if an office be appandant to land, thee, 
V the grant of the one the other will paſs. 'ſou.h. 90. 


III. That which is parcel or of the eſſence of a 
bing, though it be actually ſevered from it at the time 
i the grant, ſhall paſs by the grant of the thing itſelf. 
Touchſt. 90. 14 H. 8. 25. Co. Lit. 11. 50. 

| IV. By 
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IV. By the grant of the land or ground itſelf. ol 
that is ſupra, as houſes, trees, &c. 57 
cujus eſt ſolum ejus eſt uſque ad cœlum. Af all 
(e) Land being nomen gene- that is infra, as mines, earth, quarries, clay, &c (a), 
7 vet 3 Fam wo And by the grant of a houſe the land whereon it land- 
mar nr — the term Will paſs. Touchſt. go. 14 H. 8. 1 Co. Lit. 4. 4p 
made ule of, 12 H. 7. 45. b T4 1 | 4 


V. When any matter of intereft or e granted, Tauc 
' the grant foall be taken largely ; but 2 any matter 

of enſe or pleaſure is granted, the grant ſhall be talen 
ſtridiy. Touchſt. go. 


VI. When a man grants all his lands or all his 
goods, this grant paſſes not only what he is ſole ſeiſed 
or peſſeſſed of, but alſo what he is ſeiſed or poſſeſſed 

(a) As an obligation wherein JI another (a). Et ſic è converſo. . 
3 is joint ge, fo on pre lowd. 289. 19 H. 6. 4. 

f ale ia right of another, as a term * which he has in right of his wife, or goods which he ſever 

as executor, Roll. Abr. 58. Grante, X. 1 Leon. 263. . 

VII. Some 2 in deeds are large, and have a 

g general extent, and ſome have a proper and particular 

application : the —— fort . * as 

dedi or concelh may amount to a grant, a feoffmont, 

a gift, a leaſe, a releaſe, a confirmation, a ſurrender 

and it is in the election of the party to whom the deed 

it made to uſe it to which of theſe purpoſes he will. 

Touchſt. 91. Co. Lit. 301. Lit. Sec. 543, 544. 


Obſ. Among words whereby things do paſs, ſome 
are collective, compound, or general, comprehending m 
many things, as hereditaments, lands, tenementi, Wii 
honors, iſles, villages, and the like, including lands of arch 
ſeveral ſorts and qualities ; and ſome xwords are fimple 
or particular, as meadow, paſture, wood, moor, and unt 

| the like. For an expoſition of the terms whereby things Wir an 
are granted, vide 'Vouchſt. 91 to 100. and the ſeve- ¶ uch 


ral references there made. email 
| that tl 

; i ute 
Of the Exception. _ a0 


The exception is always taken (moſt in favor the r th 
Yeoffee, leſſee, & c. and againft the feroffor, leſſor, &c. iſcha 
And yet it is a rule, that what will poſs by word: in Willie co 
a grant will be taken by the ſame words in an exceþ- 
tion. And it is another rule, that ben any thing & 1 
is exrepted, all things that are depending en it and nd a, 
neceſſary. for the obtaining of it are excepted alſo. wpoin 
Touchſt. 100. Co. 10. 106. 14 H. 8. 2. 11. 52. Vor 
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Of the Habendum. 7 EIN 


(0) WY 7% babendum, ar af ofber parts of a deed, ſhall 
and: qnerally be taken mo} flrongly againſt the grantor 
+ 4: i nd moſt in advantage of the grantee, yet it be 
anfirued as near the intent of the parties as may be. 
wed, Touchſt. 101, and the ſeveral caſes there referred 


ter . 


rc. 1. Of the Conſtruction and Opera- 
tion of Deeds, Conveyances, and Aſ- 
ied WF ſurances. | 


1 ; | 
M „ IN this caſe it was allowed, although a con- P. 1687, Cane. 


veyance be made purporting a feoffment, yet Tele 82 
a amoy a Cove- 


zevertheleſs it ma rate as a covenant to ſtand I 
< | y ope | ſtand ſeiſed, 
* ſeiſed. d rr c 2. N 


ve a 2. A widower (having ſeveral children) by ſet= N. 1625, cor. Jeffries, C. 
ular eement made a provifion for his younger childrow Walen. Brathwaite, 
„eas and daughters, and then he married a fecond e OP 

ont, eme, and had children. Held, that the children See this caſe mere at large, po. 


of the ſecond marriage ſhould be included within dt. Portions. 
the words younger - children, and ſhould have an 
qual ſhare with the children of the firſt mar- 


3. The eſtate of A. was deereed to be ſold for M. 1700, Cane. 


ame 
ling WWMyment of debts and legacies, and that all parties —_— v. Lord Allington, 


wereſted ſhould join in the ſale. F. 8. was the „ 


urchaſer of the whole, being 2000 J. per annum, 
dea conveyance was made to him, with a cove- 
unt for further aſſurance. J. S. ſold off 1600 /. 
br annum, and delivered over the title-deeds to the 
unchaſet, ſo that he was left without a title to the 
remaining 400 J. per annum ; he therefore moved, 
lat the parties who conveyed to him ſhould exe- 
ate a duplicate deed, which the court ordered, 
vakdering it within the covenant for further aſfur- 
nee, and directed it to be indorſed as a duplicate; 
ut the court being moved again, the order was 
charged, for that the decree being once executed 
ke court had no more to do with it. | 


2 4. There is a great difference between a i P. 2705, B. R per Holt, C. J. 
nd d 2 conveyance 2 law, for the law has * _— —4 2 | 
/6. pointed proper words to be made uſe of in li- 2 E. Ar. 259. fl. 12. 


Vet.. II. LI mitations 
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© mitations of eſtates in deeds, as the word (heir) to 7. 
carry a fee: ſimple, and no other word tantamount or n 
equivalent will be admitted ; whereas in a will it is e 
| otherwiſe, for that is a new, conveyance by force of us 
the ſtatute of 32 H. 8. which ſays, that it ball be ruſt 
lawful for a man to diſpoſe of his lands by will, at ie” * 
will and pleaſure : and this is the reaſon why a de the | 
viſe to a mai in perpetuum paſſes a fee ſimple, at ſons 
the ſame time that theſe words in a deed give only Lord 
an eſtate for life, | | ok 
E | , 
14 Feb; 1706, Dom. Proc. 8. A fine and recovery mentions only c newer 
Eyton v. Eyton & Us. and another, ſuages, but the deed of uſes, befides mentioning wid: 
1 — — 1 theſe two meſſuages, has the general words of won 
1 Eg. Abr. 169. fl. a. other the meſſuages, lands, tenements, and hereditament WW darlit 
5.0 | of the ſaid B. Held, that the deed and not conve 
fine ſhall be the meaſure of what paſſes. pon 
8 | 7 = 
M. 1707, cor. Cowper, ©, . The Archbiſhop of Canterbury in 1673 granted 
Young v. Cottle, 1 F. Mn. 101: the office of regiſtrar to Cottle, Exton, and Sheldon it, 
| for their lives. Sheldon died, and Exton by deed pon 
\ declared himſelf a truſtee for Cottle, and covenant WM teviſe 
cd to depute Cottle, or as he ſhould direct or ap de d 
33 Cottle by deed in 1679 appointed Hoar t 
his deputy, and in cafe of Hoar's death, ſue - 8. 
* perſon as his executors ſhould appoint. - Cottle thei ase c 
made a farther appointment as to the-profits of th be in 
office. Under this appointment the defendanWGJout in 
became well entitled to the whole of the profitsihe he 
but old Cottle, by a ſubſequent deed made in 168 nde 


made different appointments, under which deſen de fi 
ant was entitled only to a moiety of the profit 
and Hear being dead, Cottle appointed another dt 
puty. Defendant for many years accepted h 
ſhare under the ſecond leed, and did not clai 
under the firſt, it having been concealed from hi 
by old Cottle's widow. The queſtion was, Whig 
of theſe deeds ſhould-prevail? Per Lord Chancell 
— The firſt deed was only an authority, and the 
fore clearly countermandable by the ſecond : it 
no more than if one ſhould appoint his bailiff to p 
one moiety of the profits of his manor to A. and 
other moiety to B. This is countermandable 
pleaſure, and by the fame reaſon that old Cs 
could appoint another deputy after Hoar's death 
manage the office, ſo could he make another diſę 
ſition of the office. Decreed, that the firſt de 
ſhould be delivered up, and that the ſecond tho 
prevail. | | | 


7. 


(t. Conſtruction and Operation. 


7. Lady Grace ſeiſed in fee of certain lands, 
coaveyed the ſame to her father in fee, but he was 
w re-convey theſe lands, together with others of 


oi ruſt for the lady for her life, for her ſeparate uſe, 
o huſband to intermeddle therewith, or receive 
the profits thereof, and afterwards to every of her 
ſons in tail, &c, with a power of revocation. Per 


ther generally lies under the ſuſpicion of a truſt and 
fraud, by reaſon of the authority the father hath 
over his child ; but neither law nor equity ſay it is 
wid: and this court will ſupport it, when done 

a good conſideration. Lady Grace was the 


convey the land to him, in order to ſettle them 
zpon her in this prudent manner, with which ſhe 
complied. Now ſuch obedience cannot produce 


i it, that he ſettled other lands of twice the value 


teviſee againſt the remainder-men, alleging that 
the deed made by the father was fraudulent, 


8. Articles made before iage were in this 
caſe conſtrued againſt the words, for the ſake of 
the intent, where the wife's — was to be laid 
out in land, to be ſettled on huſband and wife and 
the heirs of their bodies; and if not laid out in 
und during their joint lives and the wife ſhould 
die firſt, that the money ſhould go to her brother 
ud filter. The wife died leaving iſſue, and the 


r dey noncy was not laid out in a purchaſe; yet decreed, 
| hat the ifſue and not the wife's brother — 
cla dn have it, equity ſupplying the words, if the ui 
hig without iſſue (a). ORG 


9. A. being poſſeſſed of ſeveral meſſuages for a 
em of 999 years, upon valuable conſiderations, by 
aſe and releaſe, grants, bargains, ſells, and demiſer 
the ſame to truſtees and their heirs, to the uſe of bim- 

Fand his wiſe for their lives, and the life of the ſur- 
wor of them, remainder to the heirs of the wife, and 
wenants that he was ſeiſed in fre. Then the wife 
ties without ifſue, having made a writing in the 
ature of a will, and thereby deviſed the premiſes 


his own of twice the value, to truſtees in fee, in 


pon her. This was upon a bill exhibited by the 


bſcttled on her to B. and Bis Heirs. It was inſiſted 
lat nothing at all paſſed by the ſettlement, ſor it 
be LI2 being 
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P. 1709, Cane. 


Manner: v. 7 
MS. Rep. 2 Eg. Abr. 282. N. 2. 


Lord Chancellor — A deed made by a child to a fa- 


upon 
darling of her father, and he prevailed upon her to 


efefts to her prejudice. She ſo far obliged him 


T. 1713, cor. Harcourt, C. 
Kentiſh v. Newman, 
1P, Was. 2 34» 


(a) Nu. Targus v. Paget, 
2 Vel. 194. et wide Spalding v. 


Spalding, Cro. Car. 185. cited in 1 Ventr, 230, and in Hewit v. licland, 1 P. Wms. 427. 


H. 1717, cor. Cowper, C. 
Mar ſpall v. Frank & Us, 
Ci. Ez. Rep. 143 
2 . Abr. 282. pl. 2+ 

rec. in Ch. 480. 
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being only a term in groſs, no * pate to the 
truſtees by the ſtatute of 27 H. 8. which only 2 
the uſe toben a perſon is ſeiſed : that by the leaſe for 
a year (which was only a bargain and ſale) no uſe 
paſſed, and there was rio attornment to veſt it as a 


_ reverſion; and the releaſe being to enure upon it 


deed, they cannot be coupled to- 


by way of enlargement of the eſtate, if nothi 

fled by the leaſe, if no poſſe ſſion was waar” ans, 
by that, then there was no eſtate whereon the re. 
leaſe could operate : that the eſtate ſettled on the 
wife being only a term for years, the limitation to her 
heirs was void; and admitting it had been good, yet 
ſhe was under coverture, and had no power to 
make a will; ergo, the deviſe to B. thereof was 
void; and then a releaſe by her heir at law to B. 
and his heir could have no operation, and ſo the 
term muſt go to A. the huſband. Lord Chancellor 
was of opinion, that though the ſettlement could 
not operate as a leaſe and releaſe, yet 4. the huſ- 
band being in poſſeſſion, and there being the word 
granted in the releaſe, it took effect as a grant or 
enen of his «whole intereft at common law : and 
though it could not go to the heirs of his wife, yet 
his intention being plain to exclude himſelf from the 
whole intereſt of that eſtate, he ſhould not be 
afterwards admitted to derogate from it, and there- 
fore ſhould veſt in thoſe. in whom by law it 
ought, and ſhould go to the wife's adminiſtrator ; 
for as A. intended to diveſt himſelf of the whole 
fee, if it had been a fee, there was no reaſon when 
it _—_ to be a leſs intereſt that it ſhould not 
paſs. - 


gether. Moore v. Parker, 1 Raym. 37. Goodman v. Goodwright, 3 Burr. $73. Doe ex dem. 
Fonnereau v. Fonnereau, Doug. 487. On theſe authorities the court of K. B. held they could not 


unite the deed with the will, 
4 Bro. Ch. Ca. 353 


H. 1725, cor. King, C. 


o 


t v. Stansfield, Habergham v. Vincent, 5 Term Rep. 92. 


It. In a caſe of articles, the court has a much 
eater latitude of conſtruction than in a caſe of 
imitations of eſtates. Thus in the caſe of (a) mar- 
riage articles to ſettle lands on the huſband and 
wife for their lives, remainder to the heirs male of 
their bodies, it ſhall be underſtood to have been in- 
tended the firſt and every other ſon; ſo in — 
c 
7 8 ; C 


aa SW Þ- 


bk a 
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Fl. Conſiruttion and Operation. D— 317 
caſe the words heirs of the body of the miece by her | 
huſband ſhall be conſtrued children (a), and the ra- (.) Pide Loveday v. Hophiog, 
ther becauſe it is ſaid juſt afterwards, and to their Amb. 273. 

heirs, whereas if there be a ſon of the marriage, it | 
muſt be hi heirs alone that muſt take; and though 

in cafe there had been only daughters, the words 
their heirs had been proper, yet in this caſe there 
zte ſons, and it cannot be intended that the 


bon was for daughters only, when not fo ex- 
preſſed, 


12. A. had a houſe in London, in which he lived, M. 172«, cor. King, C. 
d houſchold goods; he had alſo a houſe at 6% Pratt v. Fackſon, 2 P. M. 302. 
ert, uſed by government as an hoſpital for invalid ” = 2 29. 
ſeamen, with a vaſt number of beds, ſheets, and 8 Yin. Ar. 280. pl. 25. 


jouſchold ſtuff; and by marriage articles it wag , Ilz the meaning is uncer- 
reed, that his wife ſhould have no claim on his — — wag do 


perſonal eſtate, except his houſehold goods and houſe- thence, which creates the utmoſt 
ld fluff. 'Vhis exception was held to extend only pneereanty ano g1v7s » lantude 
to the goods which he had in the houſe in which dons perhaps never — — 
he lived, and not to ſuch as were in the hoſpital made by the parties. Dick. per 
made uſe of by government. Lord Ch. King in $.C. 


Note; This caſe was reported by P. W. upon the decree of Lord King, who took the meaning to be 
a large as the words, particularly when in favour of a wifez and therefore his lord/hip decreed that the 
viſe ſhouid have the beds, ſheers, and other furniture uſed in the hoſpital ; but his lordſhip's decree was 
fierwards reverſed in Demo Precer, and the point was finaliy.determined ut ſupra. Yide 3 Bro. P. C. 199. 
l Crichton v. Simes, 3 Atk. 61. Le Farrant v. Spencer, 1 Ves. 97. 


* 


13. The court never orders a will to be proved H. 1730, cor. Jekyll, M. R. 
va voce at the hearing, as they do a deed. — F. V. 93. 


A conve i uſes is an ef- June 1730, cor. King, C. 
* al 7% 1060-19 * afferent (5) arid; el v. Lord Fauconbridge, 
9" 32; Fitz. Gilb. Rep. 215, 2 Eg. Abr. 074. fl. 14. _ 
(b) Without any recital of the power in the deed of revocation, MS. Rep. 
Vide pf. tit. Power, Revocation, S. C. more at large, 


yy way of feoffment, and liyery and ſeiſin of the 3 > Jack , 
knds in one county indorſed : the deed was made , x,, Air. 286. pl. 4. — ts 


01657. Decreed, that though no livery appeared Fuzgib. 1. Gilb. Rep. 146. 


if the other lands, yet by reaſon of the poſleſſion, ,, — — 


nd great length of time, equity will ſuppoſe and of time, the intendment endea- 
apply it. It had been much ſtronger had the li- voured to be made out from 


: . a 7 thence can have no weight, be- 
ry been indorſed of lands in one county in the he game — thet ag- 


ame of both; it would have been an implication joyes the lands under the deed, 
lat none was of the other, ſince one was deſigned were allo ar law, and as fuch-muſt 
lor both. | have enjoyed them, otherwiſe, 

* though there had been no ſuch 
kn; yet Lord Chancellor declared, that was he to try this matter at law, he ſhould preſume and fo di- 
ah, that livery was executed as to all the lands, according to the deed, after this length of time; but 
net, that this court would aid a defect of this kind. ; 


Ll3 | 16. The 
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M. 1733. cor. Jekyll, M. R. 16. The deed of an infant is not void like that | 
Nba 


me 
btingale v. Earl of Ferrers, of a feme covert, but only yoidable, for which res- op 
3 F. Wm. 208. ſon an infant cannot plead non &ff faum to his 
| deed as a feme covert may. j* wat 


23th Jan. 1737, cor, Hayd». C. 17. In a ſettlement before marriage was, a pro- t* 
Green v. Belcbier, 1 A. 305. viſo, that if the huſband and wife ſhould die, leay. 
ing iſſue unprovided for, that then the truſtees 

might enter upon the ſettled eſtate, and take the Wl ** 

rents thereof, till they had received 200 J. for the 

benefit of ſuch unprovided children, in ſuch man- * 

ner and proportion as the huſband and wife, or the 

ſurvivor of them, ſtiould. appoipt. The wife ſur. 

vived, and, according to her power under the pro- 

' viſo, appointed the 200/. to her daughter the plain. Wl %”* 
A tiff's wife, being the only child unprovided for. A 


bill was brought againſt defendant a purchaſer, to [att 

have the 200/. raiſed. Sir He Fekyll, Maſter of Wl * 

the Rolls, decreed the 200 J. and intere/t by way of but 

maintenance from the death of the mother. The i Ib. 

"A | defendant appealed to Lord Chancellor from that hen 

9 | art which allowed intereſti, but the decree at the Uu 

Rolls was affirmed. | _ 

| 5 Wherever the words 7o be raiſed by rents and pro- hde 

& | fits are uſed in a deed, unleſs there are other words on 

to make it annual, the court have always made a A. 

liberal conſtruction in order to obtain the end which ſuct 

| x the party intended by raiſing the money, and he ©* 

8) Vide Trafford v. Aſhton, allowed a ſale (a), | ge 
2 Oi. Cox's The appointment of the 200 J. being in ſuch ® 

Was. 19. fl. 1. Okeden v. manner and proportions as the ſurvivor of tbe f- 

Okeden, x Atk. 550. ther and mother ſhould think fit, not only include ls, t 

(6) Vide Atkinſon v. Turner, a power of railing it by mortgage or ſale (5), but "iy e 

n certain determinate time for raiſing it ; and as the ſeco 

ſettlement limits no time for payment of the 200 /Ml h 

the father or mother might have made it payable ſor, 

at any time. . the | 

It is a conſtant rule in equity, that where a legaci Nen 

is given by a father to a child as a proviſion, thoug to by 

| | Payable at a future day, yet the child has an im and 

{c) Fide Heath v. Perry, mediate right to the intereſt of the money (e) whic 

3 A 103, (u. otherwiſe, if the legatee be a ranger to cht ſent 

teſtator. | K 

2d Aug. 2739, cor. Hardw, C. 18, Where a court of law or equity finds that th i t 

file „Bare, : Al. 3. general and ſubſtantial intent of the parties was * v1 

that an eſtate ſhould paſs, they will conſtrue deed than 

in ſupport of that intention different from th wh 


fermal nature of thoſe deeds themſelves, as a ſeof 
| me 


i WW: Confrudiion and Operation. 
that ment to ſerve the intention of the parties ſhall 
rea operate as a coyenant to ſtand ſeifed (a). HE 


* 


pro. Wl take by a decd. 


— 20. J. S. had a rent · charge of 166 J. per annum 
the granted to him and his affigns for three lives. He 

- the WY #54 his lady mortgaged the ſame to A., his extcu- 
mm e, admimflrators, and aſſigns, habendum to him, 
- the WY heirs, and aſſigns, during the three lives for which 
Pas this rent was originally granted, upon this ſpecial 
xg truſt, that A., his executors, adminiſtrators, and 

B. Ment, ſhall enjoy 100 J. per annum out of it to 
43 ir own proper uſe, till the mortgage money was 
„ t #52, if the three lives ſhould laſt ſo long. A. 
or of BY ade his will, and appointed plaintiff his executor 
wor ot to this will there were no ſubſcribing witneſſes, 
oh ebe bill was brought by the plaintiff againſt 4s 
has heir at law and others, to have the benefit of fo 
the! nuch of the rent-charge as A. the mortgagee was 
entitled to. His Honor (after. time taken to con- 

| pros ſider of it) ſaid, there were two queſtions for his 
ard confideration : 1ſt, what ſort of a legal eſtate 
A. had in this rent- charge; viz. Whether it was 


ee ſuch an eſtate as would go to his heirs or his 


legal eſtate would go to his heirs, the next queſtion 
u, Whether the truſt of it does not belong to his 
executors ? What makes this a very particular caſe 
is, that this is an eſtate pur auter vie ; and the firſt 
point of the caſe is ſo new, that was it not for the 
ſecond, his Honor would have thought it proper 
to have had the opinion of a court of law upon it; 
for, though the rules are fully eſtabliſhed how far 
the habendum"of a deed ſhall vary and explain the 
premiſes of it, yet, when the preſent caſe comes 
to be applied to theſe rules, great difficulty ariſes ; 
and he ſaid, he could not find a ſingle authority 
which would come up to the firſt point of the pre- 
ſent caſe. That the general rules are that the 
dice of the Babendum is to explain, limit, and 
declare the guantum of the eſtate which is to pals 
by the deed, It has never been diſputed but that 
t will carry the limitation of the eſtate further 
than the premiſes of the deed did. If a man gives 
eſtate to A. for life, habendum to him and his 
Kirs, a fee-ſimple clearly paſſes. On the other 

Ll4 hand 


executors for the three lives? And ſuppoſing the . 
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2) Croſſing v. Scudargore, 


1 Ventr. 137. 


19. The heir at law does not want an expreſs in- Mar. 1540, cor. Hardw, C. 
tention to take by a will, though it it otherwiſe to Th 


and Fobnſon . Spillete and 
others, 2 AA. 15 


* 


P. 1740, cor. M. R 
Anon, 2 EA. 615, e 
from a MS. Rep. 
Kendal v. Mickfi:id, Barnard, 


S. C. in tetid. vort. 


* 


$20 


if 


D—e 


- 


, 


hand it is clear, that the habendum never abridges I 
the eſtate granted by the premiſes of the deed, It b 
may vary and alter it, as if an eſtate be granted Wi ing 
to A. and B., habendum to A. for life, the re. Wi wh 
mainder to B.; the premiſes of the deed in that the 
caſe will be controuled by the Babendum. 80 if an cha 
eſtate is granted to A. and to the heirs of his body, Wil N. 
habendum to him and his heirs, this is à fee fimple tha 
Some books ſay, that it is only an eſtate tail, with pla 
a remainder in fee ; but his Honor ſaid, it is dif. Wi 
ficult to maintain that opinion; and he thought it n 
not law. That ſo far the rules relating to an adn 
habendum were plain and clear. The particular Wl of 
nature of the preſent caſe is ſuch, that a grant of Wl the 
this kind to a man and his executors is the ſame 3s tin! 
a grant to a man and his heirs; and in both theſe Wi dif 
caſes the heirs and executors do not take as. repre. pre 
ſentatives to the party, but as ſpecial occupants ; and ſho 
therefore it has been held, that if lands are granted tha 
to A. and his heirs for three lives, he may grant it bis 
to another and his executors for thoſe +lives. 80 if 
granted to Av and his executors for three lives, he 
may grant it to anther and his heirs during thoſe er 
lives; from whence it follows, that if one of theſe l 
limitations is in the premiſes of the deed and the it £ 
other in the habendum, the habendum ſhall take bin 
place; as if the premiſes of the deed in the grant bus 
of the eſtate pur auter vie is to A, and his executors by 
during the life of B., habendum to A. and his heirs Ula 
during that life, the heirs in that caſe ſhall have def 
the benefit of that eſtate ; ſo if the grant of ſuch lite 
eſtate is to A. and his heirs during the life in being ſon 
habendum to A. and his executors during that lite, i." 
the executors ſhall have the benefit of it, becauſe *** 
the habendum does not attempt to give a leſs © Lo! 
larger eſtate than contained in the premiſes, but i ve 
merely explanatory; and, though before the ſtatute ©*- 
of frauds and perjuries no grant of a rent pur aut dir 
vie could be good any longer than the party (viz if a 
the grantee) himſelf lived, becauſe a rent lay no ral 
in occupancy, ſo that it was certain that there cou ſla 
not be a general occupancy of it, nor could the 
common law admit, in that caſe, of a ſpecial oecuſ ® 
pancy. But his Honor was of opinion that /uc48 j-:; 
rent was within the ſtatute of frauds, &c. tha of &] 
| Natute intending to make a' general alteration wit 2 
regard to all forts of eftates that were granted pu qory 
auter vie; and a rent-charge is as much within th 
intention of the act as any ather ſort of r - 
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The difficulty then concerning the rent-charge may 
or de quite ry afide ; and — matter concern 
ted ing the /ega/ eſtate depends upon the habendum, 
re. WH which his Honor thought ought to take place for 
that the reaſons before mentioned, and conſequently 
f an chat the /ega/ eſtate in this rent belonged to the 
xdy, Vir at Jaw. But then his Honor was of opinion, 
ple that within the meaning of the deed of truſt, the 
vith WY plaintiff, executor of A., is entitled to it, it being 
dif.. expreſcly declared by the deed that the mortgage was 
kt it made upon the ſpecial truſt, that A., his executors, 
admin;ftraters, and aſſigns, ſhould enjoy the benefit 
ular of 100 J. per annum, part of the rent-charge, till 
it of WJ the mortgage was ſatisfied, if the three lives con- 
e as Wl tinued ſo long. The only thing which made any 
heſe difficulty in this part of the caſe was, that it is 
pretty hard to conceive how a man and his heirs 


re- 
— ſhould be truſtees for a man and his executors, but 
nted chat this is the caſe of every mortgage in fee. And 
nt it his Honor decreed accordingly. 
WY 21, E. B., termor for 59 years, b ſettlement 18 Nov. 1740, cor. Hardw. C. 
Loſe ll conveyed the term to truſtees, in truſt to permit e © atv. Buſty, 
ele lis wife Grace to receive the rents during the term, . 
che i the fo long live; and after her deceaſe to permit 97% 236. canine Hedjel v. 
take WJ bim to —_ the rents during his life; and after Hel, or. be ar hen 660. 
rant his deceaſe in truſt for the heirs of the body of Grace 


by E. B., and to their executors, atminitraters, and 

aſhgns, for the remainder of the term; and for 

default of ſuch iſſue remainder to H. H. for her 

life »; and after her deceaſe in truſt for her two ® In 9 Mod. 236. it is ſaid this 


0 ſons . and E., their executors, and adminiſtra- 2 gre ow 22 ond 
lite drs, during the term. E. B. died, never having eliden, refers to Brooks v. Tay- 
ave» had any iſſue, and Grace his wife ſurvived him. lor, Mo. 188. Stephens v. Ste- 


Lord Hardwicke held, that the whole term was not Pacher Ca temp. Talb. 228. Shef- 
veſled in GRACE, and that the words HEIRS OF THE Pelham v. Gregory, 5 Bro. P. C. 
atute poDY were nat words of limitation but purchaſe, and 435- Fornereau v. Fonnereav, 
lireFied the leaſe to be depoſited in court for t e benefit Paus 470, Marth v. Marth. 
of all parties (a). His lordſhip ſaid, that the gene- Elie, 2 Bro. Ch. Ca 570. Hock- 
ral run of caſes makes this plain, that notwith- !eyv. Mawbey, 3 Bro. Ch. Ca. 82. 


landing they ſound like words of limitation, yet, — — — e 


ſane rule applies to other perſonal effater, ſee Beauclerk v. Dormer, 2 Atk 308) ſeems to be that, 
whenever an eſtate in a term of years is limi ed to a perſon, which limitation, if applied to fr ebold pro- 
perry, would create an eftate-tai/, and a remainder is thereon given after a general failure of iſſue or heirs 
of the b dy, the whole veſts in the firſt taker, and the remainder over 1s void. de Web v. Web, 
P. Wms 132 GHurford v. Lee, 2 Freem. 210. Ferreyes v. Robertſn, Bunb 301. Saltern v. 
Altern, 2 Atk. 276. Exel v. Wallace, 2 Veſ. 120. Garth v. Baldwin, 2 Veſ. 646. Pelham v. Gre- 
pry, 5 Bro. P C. 435 Doe v. Lyde, 1 Term Rep. 593. 595. But it there be any clauſe or reftric- 
a whereby it plainly appears that the words beirs of the — or iſſue were intended as words of purchaſe 
(a in the principal caſe, as in Clare v. Clare, Ca. temp. Talb. at. Withers v. Algood, 1 Veſ. x50, 


Sand: v. Dizwell, 2 Veſ. 652, Doe v. Lyde, 1 Term Rep. 593. 596. Knighs v. Ellis, _ Ch. 
— a. 570. 


field v. Lord Orrery, 3 Atk. 287. 


1 Bro, Ch. Ca. 293. Koight 


upon ſpect to terms of years (and the 


os De Deeds. 91. 
upon circumſtances, and the intention of 'the 
parties, they may be conſtrued words of purchaſe, 

b) Vide Archer cafe, Co. 63. and deſcriptive of the perſon who is to take (4). 
which was 2 deviſe to the next The caſe of Lille v. Grey (e) goes further. It was 

Re ck bet mate, there held, that the words heirs of the body coming 

(% Raym. 278. 302. 315- after the limitations to the firſt, ſecond, third, and 

2 Lev. 223. Pollexf. 532. 2 Jo. fourth ſons, were words of purchaſe. Words of 

4 a 6. 1 Freem. 463. 1; nitation are not proper], uſed on terms for years, 
and therefore it is not whe wondered at that ſuch 
conſtruction ſhould be found in ſo many caſes 
2 words of limitation are made uſe of in terms 

2 Vern. 43. 195. or years. In Peacock v. Spooner (d) it was held, ; 
e — words heirs of the bed oh. words of pur- 4 

1e fd by Lord Bard- Chaſe, and that decree was affirmed by the Lords“. . 

_— in . nr. His lordſhip faid there were other caſes on the fir 

r ſame queſtion, viz. Daforne v. Goodman (e), We: 

majority of the judges, and in v. Web (V, and Donn v. Merrifield, or Dunn v. has 


Garth v. Baldwin, 2 Veſ. 660. . 7 0 
his lordſhip added, that no peer Meyrick g), the laſt of which caſes his lordſhi 
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in the Houle was in the profeſſion {21d was not to be relied on as any authority. A & 

of the law. the caſes mentioned on truſts for terms for years ter, 
nt — — Prec. in Ch. are grounded upon the manifeſt and apparent inten- the 

%%% F. Wms. 132. tion of the parties. An objection has been taken gr 
(z) S vin. Abr. 2 that ſuch conſtructions have been upon ſettlements 


or wills only, where the intention of the party 
always prevails; but the caſe of Liſle v. Grey is a 
full anſwer to that objection, for there was a ſettling 


— 8 
̈——äüů — _ 


Ca. 570.) or if dying without iſſue is reſtrained do the death of the tenant for life, whereby the remainde 
over can take effect as an executory deviſe (vide Read v. Snell, 2 Atk. 642. 646. Lampley v. Blower, 3 A 

356. 398. Theebridge v. Kilburn, 2 Veſ. 233. 236. 238. Attorney-General v. Bailey, 2 Bro. Ch. C 
553.) ; in either caſe the words beirs of the body or iſſue will operate as words of purchaſe, Indeed the 
court of Chancery ſeems willing to collect any circumſtances which may reſtrain the generality of the 
words dying <vitb:ut iſſue to a dying without iſſue /ving at the death of the tenant for life. Nichols v 
Skinner, Prec. in Ch. 528. Target v. Gaunt, 1 P. Wms. 432. Hughes v. Sayer, 1 P. Wms. 514 
Pinbury v. Elkin, 1 P. Wms. 563. Forth v. Chapman, 1 P. Wms. 663. Atkinfon v. Hutchinſon 
3p. Wms. 258. Sheffield v. Lord Ortery, 3 Atk. 282, Goodtitle v. Pigden, 2 Term Rep. 720 
Some caſes even go ſo far as to ſay th t the expreſſion dying without iſſue will of itſelf imply a dyin 
without iſſue living at the time of the perſcn's deceaſe. Jide Nicholls v. Hooper, 1 P. Wms. 199 
Target v. Gaunt, 1 P. Wms. 412. Pinbury v. Elkin, 1/P. Wms. 565. Pleydel v. Pleydel, 1P 
Ws. 748. But the modern caſes deny ſuch a conſtruction on thoſe words ex vi termini, Vide Beau 
clerk v. Dormer, 2 Atk. 313, 34. Saltern v. Saltern, 2 Atk. 376. Stafford v. Bulkley, 2 Veſ. 181 
Attorney-General v. Hird, 1 Bro, Ch. Ca. 170. Bigg v. Benfley, 1 Bro. Ch, Ca. 188. Glover v 


Strothoff, 2 Bro. Ch, Ca. 33. | bod) 
It is obſervable, that if a term be limited to A. for life, remainder to his iſſue, the ſubſequent word body 
will not enlarge the expreſe eſtate for life, but upon the death of A. the whole will veſt in his iſſue been 
Vide Warman v. Seaman, Finch. Ch. Rep. 279. Clare v. Clare, Ca. temp. Talb. 21. 2 Atk. 91 
But where a term is limited to A. for life, and if be die evichout iſſue remainder over, Lord Thur and | 
both in the caſe of Attotr ey · Genetal v. Bay e, 2 Bro. Ch. Ca. 558. and that of Knight v. Ellis, ib. 578 and ! 
was of opinion, that as the ſubſequent words, if applied to a freebold, would enlarge the eſtate for lif "I 
into an efate-tail by implication ; ſo in reſpect to real and perſnal chattels it would veſt the abſolute pre 8 
ty in A. The reaion of this diſtinction between theſe two caſes is well explained by Lord Thurlc body d 
in the places above noticed, And the reaſon why the remainder in the firſt inſtance veſts by purchs of the 
| when the ſame limitation if applied to a freebo/d would cteate an efate-tail, (King v. Melling, 2 Le aditio 
88.) is given by Lord Talbot in Clare v. Clare, above cited. Vote; if in the above inflance the that th 
mainder had been limited to the heirs of the body of A. the whole would have veſted in . Vide W dody te 


„ Web, Theebriage v. Kilburn, Garth v. Baldwin, and other caſes cited ſufra. 


U / 


1. 1. Confirufiion and Operation. De 523 
the of lands by J. L. who was ſeiſed in fee in his name | 
aſe, and 4/ood, and it is the intention of the parties ap- 
(b). pearing on the deed which governs the court in 
was Wl conſtructions. In caſes of marriage ſettlements 
ung che court will make a favourable expoſition of 
and words to ſupport the intention of the parties; and 
ot eren in voluntary ſettlements, if the words lead 
ars, WW more ſtrongly to the one conſtruction than to the 
uch BY other, it muſt likewiſe prevail. The principal caſe 

aſes Wl is more ſtrong to this purpoſe than any of the cited 
rms caſes, for it will be the ſame here upon the words 
eld, Wl if ſhe ſhall ſo long live, as if it had been expreſsly | 
pur- given her for lite only (a). It was allowed at the (a) i King v. Mellings 
ds “. bar, even in cafe of à freehold, that if the words * Vent. 214+ 225. 

the fir life only had been inſerted, it muſt have put it 
Web but of doubt, notwithſtanding heirs of the body 
'" v. had followed. So here, if He ſball fo long live is an 
ſhi affirmative, implying a negative. at the | bara time, 

Au that if ſhe did not live ſo long, the remainder of the 
ſears BE term ſhall. go over to the plaintiffs. The reaſon 
en- the words heirs of the body veſt an eſtate - tail in the 
aken WI £:\t taker, either in the (imitation of a freehold or 
ents upon a term, is, that it includes iſſue in infinitum. 
party The ſecond thing relied upon for the defendant, is, 
/ 15 aß the limitation over being too remote (6). Lord (5) Yide Higgins v. Dowler, 
ting Chancellor would not conſider the caſes cited, 8 1 
whether a limitation over after a tail in contingency my dl ib. 45- 245. Stankey- 
is good where the contingency never happened or v. Leigh, » P. Wms. 636. cited 
veſted : his lordſhip ſaid, that objection of the de- fo defendant. 
8 fendant would not hol, for the conſtruction differs | 
of from all the cited caſes. Lord Chancellor further 
hols „ dad, that if the words heirs of the body of Grace are 
words of purchaſe, there. is no limitation in tail, 
and that it is the ſame as if the limitation had run 
to the ſecond, third, and fourth ſons; or if no ſon, 
then to daughters, for the intention was that it 
ſhould veſt in ſome particular perfon, and not go in 

ſucceſhon from heir of the body to heir of the 

body, and to executors, c. (c) of the heir of the (c) The words that make this 
body, but it muſt veſt in the firſt taker as if it had Faſt #ronger than Doforne v. 
been to the firſt ſon, his executors, adminiſtrators, 47e « 1 6. bei: of ber Fs ago 
and aſſigns, for and during the reſidue of the term, * executors, adminiſtrators, and 
nd for want of ſuch iſſue remainder to the plain- Ee, 3 
tif 's heirs (/). Now the words, for want of ſuch 3 . 
way ſhould take this term, and not her executors and adminiſtrators, and amount to a declaration 
of the intention to veſt the whole property of the term in the manner as the words are uſed, And the 
dition of the words (heir executors and adminiſtrators" jroves that it was not the party's intention 
that the term ſhould go to all the heirs of the body in ſucceſſion, ſo as to include all the heirs of the 
body for ever ; but that it ſhould veſt in ſome partieular perſon. Per Lord Hardwicke in S8. C. as in 


9 Mod. 239.—— (1) The reaſons here ſtated are alſo mentioned by Lozd Hardwicke in Theebridge 
1. Kilburn, 2 Veſ. 237. and in 2 Veſ. 660. 


iſſue, 


524 D— 


ta) 2 P. Wms. 28. 


(6) 1 Salk. 156. 


\ 


14 Feb. 1742, Dom. Proc. 


on a writ of error 


Smith ex dem. Dormer v. Packburſt, 


from B. R. 


3 AMhe 338 2 Stra. 1105. 


Ad. 315. 
18 Vin. Abr. 413. Pl 8. 


See this caſe ſtated at large, 


2. tit. Remainder. 


(c) Theſe maxims are founded 


on the authority of 
den, and Hale, 


Coke, Plow- 


| Jucge. 
ough the law will not admit a perpetuity, yet 


iſſue, will be the ſame as if it had been Caid for | 
want of ſuch ſon or ſuch daughter; for the word to 
ſuch confines it to fuch iſſue as is meant by the 
words heirs of the and then it is not too remote ſeo! 
a remainder, but brings it to the caſe of Gore v. ſeo! 
Gore (a). It may be objected, that this is like the bas 
caſe of Higgens v. Derby (6), but it differs greatly, the! 
for that was an attempt to entail a chattel; and ot 
therefore conſtrued to veſt in the firſt ſon to pre- of 
vent a perpetuity. Here the words heirs of the cor] 
muſt mean heir of the body living at the time of 

the drath of E. B., or born in a reaſonable time the 
aſter. Lord Chancellor concluded with the opi- kv) 
nion, that the conſtruction which. ariſes from t i fu 
words in this caſe, and the difference between the (ra 


- preſent and all the cited caſes, make it a very plain und 


caſe, and therefore his lordſhip declared the plain- 
tiſſs H. H. and her ſon entitled to the truſt and be- A 
nefit of the term (as above ſtated) after the deceaſe 
of the defendant Grace, and decreed that the deed 
be left with the Maſter. | hi 


22. Lord Ch. J. Willes in this cafe laid down WI”? 
ſome general rules and maxims of law with reſpect — 
to the conſtruction of deeds (c). (d) 

, That ſuch a conſtruftion ſhould be made of 
deeds ut res magit valeat quam pereat, that the end T 
and deſign of deeds ſhould'take effect, rather than Wi 42! 
the contrary. , a 

2dly, That ſuch a conſtruction ſhould be made i 
of the words of a deed as is moſt agreeable to the to h 
intention of the grantor. 'The words are not the 


principal things in a deed, but the intent and deſign 2 
of the grantor; and although the judges bave no Wi. — 


power to alter the words, or to inſert words which 
are not in the deed, yet they may and ought to 
conſtrue the words in a manner moſt agreeable to 
the meaning of the grantor, and may reject any 
words that are merely inſenſible. The law com- 
mends the afutia, the cunning of judges in conſtru- 
ing words in ſuch a manner as ſhall beſt anſwer 
the intent. The art of conſtruing words in ſuch a 
manner as ſhall deſtroy the intent, may ſhew the 
ingenuity of counſel, but is very ill becoming a 


the intention of the party, ſo far as is 
with its rules, ought to be obſerved. 


The 
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1. 

* The word term, though more properly applied 

rd to a term for years, yet may mean an eſtate for life. 

he A feoffment differs materially from a fine, for a 

5 ſeoffment is made openly upon the land, and the 

” ſeoffee immediately put into poſſeſſion, but a fine - 

oa has nothing public except the proclamations ; and 

ly therefore by 4 Hen. J. c. 24. non-claim runs only 

na WW for" the proclamations. A feoffment can only be 

Ra of land, but a fine may be of tithes and other in- « 
oh inheritances a). (a) Cruiſe on Fines, 121. 
of A fane is not a feoffment (5) upon record unleſs (3) Lord Cote ſays, a fine is a 
me de party has ſuch an eſtate as will entitle him to feoffment on record ; but Lord 


kvy a fine, that is, an eſtate of freehold ; otherwiſe de aid Less Maccleyfald have 


determined that a fine is a feof. 


Pt- 1 fine has no effect whatſoever with reſpect to Aa ment — ＋ record, where the 
man endiben pens. bye: the gany chiming TE 5 en nt 

; ' ; reſpect to ſtrangers, and opera es 

only a4 an eſtoppel againſt the party claiming. Co. Lit. 50. Blackit, Com. 348, 


A feoffment is the moſt ancient and ſure way of 
conveyance, both as it is public and therefore beſt 
proved, and alſo as it clears all diſſeiſins, c. (c), (e) Yide Dornier v. Forteſcue 


* 
which cannot be done even by fine and reco- 3 Atk. 129. Townſend v. Ach, 
J). | 3 Ark. 339. Shield v. Atkins, 
ery | | 3 Atk. 562. With reſpeQt to the 
articular of a feoffment in creating a diſſeiſin, vide Harg. Co. Lit. 330. b. (a. 2.) 
landers on Uſes and Truſts, 505-324. 
(d) Vide Brereton v. Gamul, 2 Atk. 240. Carter v. Barnardiſton, 1 P. Wms. 520. 


There are many caſes where an act may be void 
yainſt another, and yet a forfeiture to the perſon, 
a leaſe made by a copyhold tenant is certainly 
wid as againſt the lord, and yet is a forfeiture as 


the Wi bim 

8 : 23. There is no difference between a deed and a May 174e, cor. Hardwicke, C. 
| — ill, except that the . of ſatisfaQion is W.yland v. Weyland, 
eh tronger in the caſe of a deed than of a will, where 2 Ah, 634. 

a z bounty is ſuppoſed to be intended. 


24. Where the articles and the indenture of ſet- 22 Nor. 1742, cor. Hardw, C. 


any lement bear date on the ſame day, as in this caſe, — v. Hunleke, 
rt hey muſt be conſidered as one and the ſame act, 2 Al. 457. 
ru- 


ud a different conſtruction ought not to be put 
won them. . 


25. Upon the treaty for the marriage of plaintiff 10 May 1744, cor. VI. R. 
vith Mr. Tyrrel, articles were entered into and —_— 
keds of ſettlement were conſequently prepared; 8 
nt when they were read over for execution, plain- 
if diſcovered a miſtake and a variance between 
de articles and the ſettlement ; whereupon Tyrrel 
joe a note in writing, whereby he promiſed and 

| agreed 
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agreed with Mary his intended wife, that ſbe ſbould 
enjoy and receive the iſſue and profits of one muety : 
the eflate then in the poſſeſſion of her mother, after £ 
deceaſe of her mother. This note was delivered to 
the truſtees of the marriage to keep for the plain- th 
tiff 's benefit, and the marriage was ſhortiy had. WW 4; 

Then the mother died; then Tyrrel became bank- Jn 
rupt, and his aſſignees having got poſſeſſion of the fax 
moiety of his wife's rents, refuſed to let her receive Wl ;«t 
them, or to make any ſettlement on her, purſuant iff 
to the agreement before marriage. The preſent Wl ty 
bill, therefore, was brought by the wife againſt the Wi 0 

| huſband's afſignees, for account of the rents received ar 
by them, and that a moiety of ſuch rents may for r! 

As the future be aſſured to the plaintiff for her ſole 123 

7 and ſeparate uſe. Per Maſter of the Rolle— The Wi ce, 

- firſt queſtion is, What relief the plaintiff could WW har 
have had if ſhe had brought the bill againſt the e 
huſband? And, ſecondly, If ſhe is entitled to the WW an 
ſame relief againſt his 8 Upon the deed be 
the wife could have no relief, for there are no WW ha 
words in it that can convey a ſeparate eſtate to the 
wife; but then it was inſiſted, that Tyrre/'s note 
ſupplied this defect, and that a witneſs had ex- 
No. plained this matter fully; againſt the admiſſibility of 
„ xFq. Abr. 21. where evi- Which evidence was cited Bawdes v. Amburſt *. 

dence to ſhew the uſes of a ſettle- In the preſent caſe the note inſiſted on is ſigned by 

ne ns or dns net Ggncd by the Huſband himſelf. His Honor ſaid, if the mat- 
one party. ter reſted fingly on the note, no parol evidence 

ought to be admitted to explain the ' agreement 
\ (a) Fide Walker v. Walker, between the parties (a); but the evidence is admiſ- 
2 Ack. 98. Ulrick v. Litchfield, ſihle ſo far as it goes to the occaſion of ſigning the 


2 Atk. 372. Parteriche v. Paw- note. Then as to the effect of the note; though a. 
Rat 16-0 | - ſettlement will control any writing executed after lr 
it, yet as the wife refuſed to execute the ſettlement and 

without the note, they muſt be conſtrued as con- if th 

; ſiſtent, and as one entire agreement., The note the 

certainly is not good in law againſt the ſettlement late 

but in equity it ought to be looked upon as part of 1 

the. marriage agreement, and conſe early as par. 

% Watkyns v. Watkyns, of the ſettlement (6), and therefore the wife wou}Q 1 

2 Alke. 96. r have been entitled to relief had ſhe brought a bi ., 
— capt Fuie — againſt her huſband. Again, as to the effect of the 


ien of money to her uſe, which note; plaintiff 's counſel contend, _ og it i 
is void at law, and yet in equity not expreſſed, yet it is implied in the note, that 
-_ 3 n ſhall have this moiety to her ſeparate uſe. _ The 
| words ſeparate uſe are certainly not in the note, b 
(e) Nd. Darley v. Darley, there are words which amount to it (c), vis. tha 
3 Atk. 399. Graham v., Lon- gy 0.11 enjoy and receive the iſſues and profits an 


donderry, 3 Atk. 393. Lee v. 
'Pricux, 3 Bro. Ch. Ca. 381. 


pr Ar gate, c. which can admit of no other 

con ion but that it muſt be for her fert 

ater pada may 51 empty emer i — | — b. 
ey too is very ſtrong to imply a ſeparate uſe ro 

2. Now As 85 the wife's remedy againſt” 

the huſband's aſſignees. It is certain that aſſignees 

ue truſtees for creditors, and that . creditors are 

favoured in equity; but though the legal eſtate 

ſeſts in the huſband, and by the aſſigment in the 

a yet the rule is, that they ſtand in the . 

boſband's place. His Honor ſaid, that rule does a 

not hold in every caſe; for where there is a volun- 

tary conveyance by a bankrupt, the court may'carry 

it into execution againſt the bankrupt, but will not | 

wainſt the aſfignees. Secur, where there is a con- . Taylor v. Wheeler, a Vern. 

reyance for a valuable conſideration before the 561. which comes very near the 

bankruptcy, for then the wife takes in conſideration 2 — 

of marriage and of an eſtate moving from her. fgnees. 7 

Another reaſon why the aſſigneas in this caſe can 

be conſidered no otherwiſe than the bankrupt, is, 

that what was done on the marriage was in nature 

of a truſt for the wife ; ergo, if the huſband was 

only a truſtee for his wife (a), his aſſignees muſt (=) Vd, Bennet v. Davis, 2 P. 

he truſtees alſo, Takiag all the circumſtances to- 2 1 

gether, as the wife would have been entitled to the gon 2 4 n 

relief ſhe prays, as againſt her huſband, ſhe is 

equally entitled to relief as againſt his aſſignees (3), (5) V Jewſon v. Moulfon, 

but without coſts, for as truſtees for creditors it * KK 47. 

was their duty to bring a caſe ſo circumſtanced 

before the court (c). De (e) Ex parte Byas, 

| . 1 5 2 1 Atk. 124. - Winch v. Keeley, 1 Term Rep. 619. 


26. The ſurrender of a copyhold eſtate muſt 24 Nov. 1743, cor. Hardw. C. 
have the ſame conſtruftion with feoffments at law, Level u. Lovell, 3 A. 11. 
and other conveyances, and not as a will (d), and (% Copybold eſtates are not 
if the limitations of a copyhold are ſo framed as by — i Rigden 
be rules of law they are void, they muſt take their 


late, and no intention can make them good. 


27- A queſtion aroſe in this caſe upon a proviſo 20 Feb. 1744, cor. Hardw, C. 
in a ſettlement, that 1000 J. Hall and may be laid Samper v. Miles 
* the truſtees in the purchaſe of lands. Lord „ 
cke ſaid; ' where there is a potmer to lay uf 
in land, but the original intention «vas, that 
7 foul be conſidered as money if not veſted in land, 
it ball not be conſidered as land and go to the heir. 
Though the words /h or may in acts of parlia- 
vent have been conſidered ab/o/utely (e), yet here (e) Yide Attorney-General x, 
they were inſerted only to leave the election to Lock, 3 All. 166. | 
be truſtees, either to continue the 1000 /. as it 
. h was) 
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was, in perſonal ſecurities, or eall it in, and lay 
it out in land. * 
Where money is deviſed or di- His lordſhip ſaid the beir at law was not at all 


xeQted to be laid out in land, ia in the conſideration of the ſettlement, and there. 
— — _ td where as fore it appears clear that the 1000 J. ſettled by the 


land. See poſt. tit. Money. deed is to be conſidered as money. Bill diſmiſſed 
without coſts. a 


26 July 1744, cor · Hardw. C. 28. Shall and may in acts of parliament, or in 
Artorney-General v. Sir Jobn private conſtitutions, are to be conſtrued impera- 
Lock & al. 3 Ak. 166. * & N 
Vide Stamper v. Miller, ante. tively, muſt, C. 


25 Oct. 1744, cor. Hardw. C. 29. A ſettlement before marriage without a 
, Brows 0. 2 al. Portion is good, for — itſelf is a conſider. 
Vile poſh tit. Marrioge, ation (); and it is equally good if made after 
(a) YideEx parte Marſl, 1 Atk. marriage, provided it be upon payment of money 
158. Lanoy v. Athol, 2 Atk+ 4. à portion, or a new additional ſum, or even an 
5. | agreement to pay money, if the money be aſter- 
| wards paid, it is equally good both at law and in 
(i) Such a ſettlement is good equity (5). 
not only againſt creditors but againſt Vide Colville v. Parker, Cro, Jac. 158. =_ v. 
Marſh, Ca. temp. Talb. 63. Ward v. Shallot, 2 Vef. 16. Hylton v. Biſcoe, 2 Veſ. 308. 
v. Caryl, Amb. 121. Lanoy v. Athol, 2 Atk. 444. 446. "37 
It was objected, that the ſettlement ir this caſe 
| 9 Nu. Negus v. Reynal, was defective for want of the leaſe for a year (c). 
1 Keb. 12. Ford v. Grey, Mod. Per curiam— The leaſe being loſt does not at all 
Ca, 44. 1 8alk. 286. concern the ſubſtance of the caſe; and a conſi- 
deration being proved, though the leaſe is miſſing, 
the releaſe will amount to a covenant to ſtand 
(4) i. e. a confideration of ſeiſed (d). 


marriage or blood for a pecuniary 
conſideration will not raiſe a uſe by way of covenant to ſtand ſeiſed; for the reaſons of this diſ- 


tinction wide Sanders on Uſes and Trufts, 558. Vide alſo Lloyd v. Spillet, 2 Atk. 149,—If a perfon 
pays a valuable confideration for an eſtate, and by ſome defect or omiſhon in the conveyance of the 
purchaſed lands to him, the legal eſtate is not properly conveyed, in this cafe, though the conſideration 
could not create a uſe by way of covenant to ſtand ſeiſed, yet the vendor would be confidered a truftee for 
the purchaſer, Yide Pollexſen v. Moore, 3 Atk. 273. 


4 In the caſe of voluntary ſettlements and wills, 
if there is no declaration of the truſts of a term, it 
reſults to the donor; otherwiſe where it is a ſet- 
tlement for a valuable conſideration and in nature 
_ contract for the benefit of a wife and of the 

ue. 

A limitation in a ſettlement to a huſband for 
life, to truſtees to preſerve, &c. to the wife for 
life for her jointure z and, after the deceaſe of 
both, to truſtees for 99 years, on ſuch truſts as 
thereinafter expreſſed ; and, after the determination 
of that eſtate, to the firſt and every other ſon in 
tail: no declaration of the uſes of the term. The 
court always takes an agreement of this * —— 

cording 


2 


is diſ- 


of the 
ration 
tee for 


pills, 
m, it 
| ſet- 
ature 


the 


for the acta 
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cording to the nature of the agreement, and there- 
fore conſiders it only as a truſt term to attend the 
inheritance purſuant to the limitations in the ſet- 
tlement. | 

In Uvedale v. Halfpenny 10 the truſtees to pre- 
ſerve, c. were placed after a limitation of an 
eſtate tail to the ſon, and yet decreed the ſettle- 
ment to be rectiſied, without any evidence of the 
fact or intention of the parties as to the placing of 
the limitations (J). 
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(e) 2 P. Wms. 151. 


(F) Sic Kentiſh v. Newman, 
1 P. Wms. 234. Targus v. 


P 
Puget, a Vel. 194. Worſley v. Lord Grenville, 1 Vel. 333. Fide Ridout v. Dowding, 1 Atk. 419+ 


30. With reſpect to ancient grants and deeds, 
there is no better way of conſtruing them than by 
uſage; and contemporanea expyſitio is the beſt rule 
to 80 7. . ' 


31. In the caſe of truſtees, though there are not 
negative words in a deed, that they ſhall not be liable 
one another, yet the court will not 
make them ſo for more than each has received. 


32. When a conſideration of love and affection 
only is mentioned in a deed, and it is not ſaid for 
uber conſiderations, no proof of other conſiderations 
cxn be entered into, for it would be contrary to 
the deed. Otherwiſe, where no conſideration at 
all is mentioned in the deed, 


33- His Honor, in conſidering how far the 
Intent is to govern in caſes of deeds, and how far 
it is to prevail in caſes of wills, ſaid, on deeds the 
rule is certain that they ſhall be controled by the 
rules of law, and the intent that appears on the 
face of the deeds; for to admit of other conſtruc- 
tions, would let in the greateſt uncertainty, as is 
daily ſeen in the conſtruction of wills. Heirs of 
the body, even in a deed, may be conſtrued as 
words of purchaſe at law. ſue in a deed is always 


a word of purchaſe (a). 


M. 1747, cor. Hardw. C. 
At.orney-Geveral v. Parker, 


34k. 577+ 


4 Dec. 1747, cor. Hardw. C. 
Leigh & al. . Berry & 41. 
- 3k. 534. 


23 OR. 1748, cor. Hardw. C. 
Peacock v. \Monk, 
1 Ye. 128. 


12 Nov. 1748, cor. M. R. 
Ba v. Spencer, 
2 Ath, 570. 580, 582. 
1 Veſ. 142. 


(a) Co. Litt. 20. Nevill v. 


Nevill, 1 Roll. Abr $37. R. pl. 1. Makepeace v Fletcher, Com. Rep. 457 · 


34+ J. T. made a voluntary ſettlement, and 
limited his real eſtate to himſelf for life ſant waſte ; 
remainder (int. al.) to his nephew A. for life; re- 
mainder to his firſt and other ſons in tail male; 
remainder over, in default of ſuch heirs male, to 
B., C., and D., (fiſters of J. T.) and to E. (his 
niece) and their heirs, in truſt that they or the 
ſurvivor of them, or the heir of ſuch ſurvivor, 

Vol. II. Mm ſhould 


H. 174 cor. Hardw. C. 
. V. Blackman, 
1 F.. 196. —_—_— S. C. 
nomine Wythe . hurifton. 


* 
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ſhould ſell the premiſes as ſoon #s might be, and 


divide the produce equally between them (naming 
them particularly), or the refpective iſſues of their 
bodies; but if any of them be dead at the time of 
ſach failare of iffue male of A., ſhare and ſhare 
alike, vis. to each of them or their reſpeQive 


children one-fourth part, provided that if any of 
ere 


em ſhall be dead without iffne, when 

ould be a failure of iffae of A., then to be 
equally divided among the ſurvivors of them and 
their reſpective children, in caſe any of them be 
dead leavigg iſſue. They were all four dead before 
the contingency happened. Of the three fifters 
B. had children then living C. had children, 
grand- children, and great grand- children; and D. 
had grand-children, but no children living; and 
E. the niece died without iſſue. The preſent bill 
was brought by the ſurviving children of B. and C. 
to have whole divided into moietics, in exclu- 
fion of the grand-children of D. and the preat 
grand-children of C. Per Lord Chatcellor—fhis 
is an extraordinary limitation and diſpoſition of a 
real eſtate; but the court muſt make ſuch a con- 
ſtruction as appears agreeable to the intent of the 
donor and creator of the truſt, His lordſhip 
doubted whether the property in this caſe ſhould 
be conſidered as land or money; but the parties 
having agreed to conſider it as money, it was fo 


taken. The queftion is, Whether the children of 


two of the ſiſters are entitled to have the whole of 
this eſtate divided into two ſhares among them ? 
Or, Whether the grand-children of the other and 
the great grand · children are entitled to a ſhare 
with them? This will turn principally on the 
conſtruction of the words iſue and children, Whe- 
ther iſue is to be reſtrained and abridged by chi/dren, 
or children enlarged and extended by iſue? To 
pave the way for this conſtruction, the intention, 
as far as it can be collected, muſt be conſidered. 
And, firſt, it ariſes clearly that, though J. T. 
might have in view and expeCtation that the truſt 


| 1 f be executed at no great diſtance of time, he 


in view alſo that it. might ariſe and take effect 


at a very great diſtance, by the limitations to the 


ſons of A. continuing ſeveral years; ſo that there 


might be no Py of theſe filters being then 


Kring, as appears throughout 'the whole, and 
ſhould not therefore be confined to a ſpeedy failure 


of iſſue male. His next general intent was _y 
ter 
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after failure of the iſſue male and theſe remainders 
taking place, to make a proviſidn not only for the | 
liſters, if living, but for the ſeveral ſtocks and For the plintif it was argued, 
branches; if the conſtruction for the defendant ir Ie in a derd is a proger 


2 word of purchaſe, deſcciptive of 
prevails it anſwers that intent; whereas that for particular perſons, which is the 


the plaintiff narrows it to the children of the filters; primary ſenſe of it, although in 
and, if the failure ſhould happen at the end of geln 4 ver magis watcar, it has 
ioo years, when the ſiſters and all their children — ken ak — 
are dead, all their deſcendants would be the gone ſo far as to conſtrue an eidee 


rat out, and the truſt would reſult to the heir at de bea younger child by its liberal 
expoſition of the zruſt of a term 


hw, which would certainly be contrary to the <c:c.ted for a provition for chi- 
intention to provide for their ſtocks; then conſider dren in marriage ſettlements, yet 
how the words are capable of a conſtruction to jj" other caſes, It was ſo held 
infwer this intention, If it reſted on the word d, contra 50 1743» but 
ſur, there is no doubt, being a deſcription taking goes farther than is allowed even 
n all iſſues in infinitum, although not in notion 5. t F'de Cote & Ur. v. 
of law as eſtates tail, but as purchaſers by deſerip- where i* was refuled to confte7; 
tion being iſſue of the body; and there is no diffi it to children's children. The 
culty in the thing, the diviſion being very eaſy — e — 
and natural among them. The great objection to ſons, and the — — 
this is from the videlicet; that being an explanatory Þ*y90d which it ought not to go. 
clauſe, it reſtrains i ſus to children; but that was fre 19.09 ſuch neceſſity here as 
not the donor's meaning, which was (as is ſaid for le neceſſity for con{truing this 


tbe defendants) principally to explain the ſhares 2e, had nrg other bat dle för 


thereby, although he might mean both. A diſſi - perſns in view, who might pro- 
—＋ have occurred to the drawer, that one bably be all living at the time of 
Ig 


pg” 4. , the ſale; if A. who was then 
die, leaving three or four children or grand — Des wats 


children, who might be conſtrued to come in per h.. -The videliczt alters and 
capita to have equal ſhares of the whole with the limits the ſenſe of the word ue, 


2 | . , - and denotes both the ſhares and 
ſurviving ſiſters, to avoid which doubt he explains the perſons to take, and where 


that the iſſue or children of the deceaſed ſhould the truſt or beneficial intereſt is 
take only the ſhare of the deceaſed, In Wildt mor: extenſive than the legal in- 
taſe, 6 Co. 16. and in Bendl. 30., it is ſettled that ef, the court will make the 


— Pp "ox" legal as extenſive. . 
children bear a co- extenſire ſenſe with iſue. Why againſt this was cited 773/d's 


then ſhould not the court take this to be ſo, if it * and that the _ children 
more fully anſwers the intention of the creator of — 7 — 1 


the truſt, which might take effect at a diſtance of 2 V, 106. The vidrlicet-was 


time ? but the proviſo is deciſive under which the not to erpain what Aas, or the 
perſons who were to take, bu: 


phintiff's claim, and muſt bring themſelves within in the partieu ar fhares; the 
the contingency put there, which not having hap- g-ovi/5 meant a genetal failure of 


1 »Chi | ie iſſue, taking in all the deſcend- 
pened, as D. leaving grand-children, did not die —_— — 


vithout iſſue, it cannot be divided into two ſhares n un sceldent might happen, 
only; for the death of the niece without ifſue which could not be defigned, of 


will only warrant a divifioa into thirds z and the ſulting to the heir at law, 
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donor underſtood, when a perſon is dead without 
ſue, for by the failure of the iſſue male of A. he 
meant failure of the deſcendants of his body 

nlly, not of his ſons and children only, and hav 
uſed the words in the ſame ſenſe. 


Here i//ue and 
M m 2 children 


Deeds. 6. 


children are again uſed in a collective ſenſe in inf. 
nitum, According to the authorities, grand- 
children and great grand-children are all children, 
and come within that to certain purpoſes; and in 
2 Fern. 106. it is ſaid in the concluſion, that it is 
allowed by all, if no children are in being, grand. 
children would come in under the word children, 
and may be thereby deſcribed, which is ſufficient 
for the preſent purpoſe. This makes the con- 
ſtruction conſiſtent with the donor's intent to pro- 
vide for the execution of the truſt at a diſtance 
of time, and for the ſeveral ſtocks who would be 
unprovided for if reſtrained. An inconvenience 
is urged, from its being to be.divided among a great 
number, ſplitting the property, which may not be 
for their advantage, nor according to the donor's 
meaning, He has made a proviſion for ſuch right 
of repreſentation as the fatute of diſtribution allows 
among collaterals, brothers“ and ſiſters children, 
conſidering the fiſters and niece as collateral among 
- themſelves (as they were), and it has been held 
brothers and ſiſters of the inteſtate; but that ob- 
jection holds not on the foot of the intent, which 
ets in the niece and her children, going one degree 

beyond the right of repreſentation allowed by the 
ſtatute, by which grand- children of brothers or 
ſiſters are excluded. But the queſtion here is not 
of the perſonal eſtate of the donor, but of thoſe 
who were to take under it, and then not to be con- 
fidered on the foot of a collateral but lineal ſuccel- 
fion, which may go ad infinitum, for according to 
the firſt clauſe of the ſtatute all the ſtocks are to 
take, and the repreſentation to go on pro ſuo cuique 
Jure to the great-grand-children repreſenting their 
reſpeCtive parents, and ſo not more inconvenient 
than in caſes ariſing on that ſtatute, It was ob- 
jected, that nothing veſted in the parent by D.'s 
dying in the life of A., ſo that her children can- 
not take from her in whom nothing veſted. But 
to give a right of repreſentation, there is no occaſion 
for veſting in the anceſtor. Under the ſtatute no- 
thing veſts in the anceſtor, for then it is gone; ſo 
that the children or grand- children of thoſe dying 
take (not by perſonal deſcent, which the law allows 
not,) that ſhare their anceſtor, if living, would have 
taken, becauſe nothing veſted in the anceſtor. The 
word children therefore muſt be explained and ex- 
tended to ifſue, and if the grand- children prevail, 
then the great-grand-children muſt be let in. The 
. | queſtion 
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queſtion is, Whether they ſhall take per capita or 
per flirpes The authority of the ſettlement has 
ſhewn in what manner; per flirpes as to the ſtock, 
vis. that which would have belonged to each ſiſter 
if living, to go to their reſpective iſſues, but to be 


divided per capita among themſelves, as according 


to the ſtatute of diſtribution in lineal ſucceſſion 
nor is there any objection or inconvenience from 
their taking per capita and per ftirpes at the ſame 
time. Bill diſmiſſed, Coſts to come out of the 


35. A. by deed granted a. perſonal eſtate to 
ad ces for * why of 3 aſtet her 
death. The niece died in the lifetime of the 
— Held, that this eſtate goes to the repre- 
entatives of the niece, and not to the repreſenta- 
tives of the grantor, | 


36. Deviſe of land in Downham to two ſiſters 
and their heirs; if either married without conſent, 
ſhe ſhould have only an eſtate for life; if either 
died unmarried, Robert, teſtator's ſon or his heirs 
ſhould take it ro him and his heirs, paying 5007. 
to the other daughter. Robert in the lifetime of 
his two fiſters, in conſideration of natural love and 
affection, and advancement to his younger ſon 
George, conveyed and granted all that and other 
lands whatſoever, whereof he or any one in truſt 
for him had any eſtate either in law or equity in 

ſſeſſion, reverſion, or remainder, and which he 

d any right, title, claim, or demand to under the 
will of his father in Downham. Robert died in 
1731. In 1744 one ſiſter died unmarried, and the 
other ſiſter married without conſent. Plaintiff, as 
eldeſt ſon and heir at law of Robert, brought his 
bill to have the eſtate on payment of 500/. to the 
daughter, who married without conſent. Per Lord 
Chancellor—This is a claim by an heir againſt the 
act of his anceſtor, done fox a valuable conſidera- 
tion in the ſecond degree, by way of proviſion or 
advancement for a younger child. There are two 
queſtionsz ½, Whether Robert had ſuch a con- 
tingent intereſt, or right, or poſſibility, as he could 
diſpoſe of by any a& in the conſideration of the 
court? 2d, If he had ſuch a contingent intereſt, 
38 a poſſibility is properly deſcribed to be, whether 
he did convey it by the deed he executed? Lord 
Chancellor thought he had ſuch as he could diſpoſe 
of under certain circumſtances, though not in all 
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13 July 1750, cor. Fardw, C. 
Lord Townſend v. Wyndbam, 
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erents. Whether this poſſibility was in him, 
dependtd on the disjunive words in the will, 
which in this cafe was very oddly worded ; it was 
a miſ-writingz and or ſhould be conſtrued and, 
which is a frequent conſtruction, as in a deviſe or 
grant to one or his heirs to hold to him and his 
heirs; that is, a fee as to the nature of the intereſt 
here given. What might miſlead in the recital of 
the deed was, -that, if the eſtates were turned into 
eſtates for life, Robert would have a veſted re- 
mainder. But till it was an executory deviſe (not 
a remainder) on a fee given before, and in a rea- 
ſonable compaſs of time of the life of the daugh- 
ters, and will thereby go to Robert and his heirs ; 
in which caſe, if the perſon dics before the con- 
tingency happens, his heir takes by deſcent through 
him, and not by purchaſe, which is {till in notion 
of law a poſſibility z and which, though the law 
will not permit it to be granted or deviſed, yet it 
may be releaſed, as all ſorts of contingencies may 
to the owner of the land. A poſſibility is aſſign- 
able in equity for a valuable conſideration, and 
love and affeQtion to a child, and the advancement 
the parent was naturally bound to make for him, 
is a conſideration in the ſecond degree, and ope- 
rates by way of agreement, by which the heir 
would be bound, as in caſes of making good 
defective executions of powers, and deviſes of copy · 
holds without ſurrender; that is the ſame thing, 
though not ia the ſame ſhape, the court not laying 
weight on the manner but the ſubſtance, The 
ſecond queſtion was, Whether Robert had in fact 
conveyed this intereſt ? He certainly intended it, 
though the deed was awkwardly drawn, for he 
left out the moſt proper word, poſibility, It is true 
he had no immediate claim or demand; but the 
word claim may deſcribe in preſenti or futuro; and 
there was a coyenant for further aſſurance. It is 
therefore well deſcribed, and incumbent on the 
court to make the moſt liberal conſtruction in 
favor of a younger child, Decreed the plaintiff 
had no right to this redemption on payment of 
500 J., it being contradictory to the conveyance 
of Robert his anceſtor. Bill diſmiſſed with coſts, 


37. There is no caſe where a perſon indebted 
es a conveyance of a real or chattel intereſt 
for the benefit of a child, without the conſideration 


of martiage or other valuable ceakderation, and 
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dying indebted afterwards, that it ſhall take place. 
There is certainly a great difference between the 
| Ratute of frauds of the 13 Clia., which is in favor 
of creditors, and the 27 £liz., in favor of pur- : 
chaſers. But that difference was never ſuffered = 
by way of general rule to go farther than this :— | 
On the 27 E every voluntary conveyance made, | 
where afterward there is a ſubſequent conveyance KH 
for a valuable conſideration, though no fraud in | 
that voluntary conveyance, nor the perſon making 
it at all indebted, yet the determinations are, that . 
ſuch- mere voluntary conveyance is void at law by 
the ſubſequent purchaſe for a valuable conſidera» 
tion. The difference between that and the 13 Elia. | 
is this: if there is a voluntary conveyance of real | 
eſtate or chattel intereſt, by one not indebted at 
the time, though he afterwards becomes indebted 
if that voluntary conveyance was for a child, and 
no particular evidence or badge of fraud to deceive 
ſubſequent creditors, that will be good; but other- 
| wiſe it will be void. Lord Hardwicke knew no 
caſe on 13 Elia. where a man indebted makes a 
mere voluntary conveyance to a child without 
conſideration, and dies indebted, but that it ſhall 
be conſidered as part of his eſtate for the benefit 
of creditors z and on that foundation the court has | ( 
grounded their opinion in the execution of powers, 
when, they ſtop in tran/itu, and ſay it ſhall not be 
iven away from creditors. His Lordſhip therefore 
bid, he was not warranted to do otherwiſe, nor 
could he lay down a rule which would make the 


rights of creditors precarious. | 


8. The word warrant, when properly applied, 24 July 1750, cor. Hardw. G. 
*. particular ſenſe; but in general it has a 15 Fi — 
further ſenſe, therefore it is not neceſſary to con- 
ſider warranty in a deed or covenant barely as a 
warranty of the title to the realty; for it is to be 
taken ſecundum ſubjefam materiam, as where there 
are chattels to be warranted in a deed, and where 
there are words binding the executors and admi- | 
niſtrators, which muſt be rejected, if conſtrued as | 
a mere real warranty of the land itſelf, | 


. . Hard. C. 3 
9. The court always inclines to favor that 28 Jan. 75s — — | 
oonſtruQion which ſupports the limitation over, if . | 
it can be done, and has laid hold of all opportuni- 55 Wms. 258. — Vo =! 
ties of referring it to a want of iſſue at the time of w—__— . 
as bake, vue, Wms, 198. Target v. Gaunt, 
m 4 2 hes 
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1 P. Wms. 432. Pinbury v. Sos the court has there in the conſtruction ſups 


Forth plied the words then living, to anſwer the intent 


and ſupport the remainder over. 


748. Madox v. Staines, 2 P. Ws. 421. v. Hamilton, Mol. x86, Attorney. General v. 
Hall, Kel. 13. Beauclerk v. Dormer, 2 Atk. 308. Saltern v. Saltern, 2 Atk. 376. Sheffield v. 
Lord Orrery, 3 Atk. 287. Trafford v. Boehm, 3 Atk. 


| berlain v. Jacob, Amb. 72. 
Amb. 122. Bodens V. 
Montagu, 6 Bro. P. C. 429. Earl of C 


. _ Blower, 3 At 6. Cham. 
Earl of Strafford v. Buckiey, 2 2 181. Sheppard engen, 
atſon, Amb. 398. 478. Keily v Fowler, 6 Bro, P. C. 309. Grey v. 


ham v. Tothill, 6 Bro. P. C. 4 A General v. 


Hird, x Bro. Ch. Rep. 170. Bigge v. Benſtey, 1 Bro. Ch. Rep 187. Wicker v. Mitford, 1 Harg, 
Law Tradts, 513. Glover v. Strothoff, 2 Bro. Ch. Rep. 33. Doe v. Lyde, 1 Term Rep. 593. Gord» 


title v. Pegden, 2 Term Rep. 720. Kaight v. Ellis, 2 Bro. Ch. Rep. 570. Porter v. Bradley 


Rep. 143- Hockley v. M 3 Bro. Ch. Rep. 33. and 1 Vel. jun. 143 · 


2 Mar. 257 cor. Herdw. C. 
Lord Teynbam v. Webb, 


2 Ve. 198. 


» 3 Term 


40. A grandmother, under a power which ſhe 
had over an eſtate, created * a term of 
5oo years, to commence after the death of herſelf 


* It appears that Lord T. the and her daughter Elizabeth e, (to whom ſhe gave 
plains fathers married this a life intereſt,) to raiſe money for younger children, 


daughter Eli 


with a power to their father to appoint amongſt 
all his children, except his eldeſt ſon; and in 5 


fault of his appointment, then in equal proportions, 


ſhare and ſhare alike. If it ſhould happen that the 
father ſhould have but one child beſides the eldeſt 
ſon, the whole money was to be paid to ſuch 
child; and, if none except the eldeſt ſon, then to 
that eldeſt ſon ; if no eldeſt ſon, then to the exe- 
cutors and adminiſtrators of the grandmother. At 
the time of making this deed in 1710, the father 
had Philip a ſon and Mary a daughter. After- 
wards he had another ſon, the preſent plaintiff, 
The father died in 1723, without having executed 
his power. Philip died in 1727, under age, on 
which plaintiff, then about 18, ſucceeded to the 
honor and eſtate of the family. In 1729 Mary 
married Mr. Webb, with conſent; in 1730 the 

ndmother died, and her daughter in 1732. 
Plaintif uſed at firſt to receive the intereſt of the 
money, and pay it over to his ſiſter and Mr. Webs ; 
but afterwards he brought his bill to have a moiety 
raiſed and paid to him, with the intereſt thereon ; 
or that, if his ſiſter had receiyed all the intereſt of 
the whole ſum, ſhe might account to him far one 
moiety of that intereſt, in conſequence of hig 
right. Per cur. —1ſt, The conſtruction of the 
truſt of this term muſt be conſidered ; and, next, 
the tranſactions which are inſiſted upon as a waiver 


or acquieſcence on the part of the plaintiff, Lord 


H. did not think it neceſſary to enter into the 
variety of determinations on the head of portions, 
and eſpecially for younger children, His Lori 
» p co 
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could not think the plaintiff entitled in equity to 

have this money raiſed for his benefit. The rules 

of the eccleſiaſtical court, which equity follows in 

legatory caſes, are not applicable, this being the 

caſe of a deed on the truſt of a term, and the con- 

ſtruction and execution of it in equity. Neither 

are the caſes and rules applicable, which are laid 

down and eſtabliſhed in equity, as to ſums of 

money, by way of portion, charged on land ſinking 

into the eſtate (a); becauſe, in reſpect to the (a) Lord H. obſerved, tha 
preſent parties, and the rights they claim, this wherever this queſtion has ariſen, * 
muſt not be conſidered a ſum of money charged 1 — of 
on land. The ſubject of preſent conſideration is, claimi the benefic of the charge? 
a ſum of money which muſt in all events be raiſed 9d inallthoſe caſes, if theclaim- 
out of the eſtate ; for, if none of the objects ſhould —— _—_— wel 
be in exiſtence, it muſt be raiſed for the grand- pened, it — Row by 
mother's executors ;- ſo that the conteſt is between favour of the owner of the inhe- 
perſons claiming a chattel intereſt, and not with 

the owner of the inheritance charged. -The re- 

maining queſtion is, when this ſum of money ſhall 

abſolutely veſt to all intents and purpoſesz no 

particular time is mentioned in the deed which | 
diſtinguiſhes this caſe from Butler and Duncomb (b). (5) 1 P. Was. 443. (correc 
— time it is to _ muſt _ — Sean) —— 1 ack ths — 

our times may be mentioned; iſt, The execution * 

of the deed, for children were then in being; — Cs 
2dly, The commencement of the term in poſſeſſion, 

the death of the grandmother; 3dly, The death 

of the father; and, Athly, After the death of the 
' grandmother and her daughter Elizabeth, when 

money was to be raiſed and paid. It does not 

neceſſarily follow (as the plaintiff has ſuppoſed) 
that this could not poſlibly be veſted at any time 
before the death of the father, by reaſon of his 
power of appointment; for it might be taken to 
be yeſted in ſome perſon or other, ſubje to his 
power of varying the proportions, it being to all 
the children, not to ſuch as he ſhould appoint ; 
for, if it had been fo, it would be neceſſarily ſuſ- 
pended, and nothing could have veſted till he had 
executed his power, which differs this caſe from 
Duke of Marlborough v. Lord Godolphin (c). His ( 2 vec. 67. 
Lordſhip could not ſee that it is to be ſuſpended 
till the death of the father, for his power would 
operate over it notwithſtanding. . 

rſt, If (as the plaintiff's counſel have ſa d) the 
eldefl ſon means the eldeſt in being at the making 
the deed, Why ſhould not younger children relate 
to the execution of the deed ? Why one be — 
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(e) 1 P. Wms. 448. 


Butler v. Duncomb (e); 
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ſined more than the other? If it is not to relate 
to that, the true cunſtruction muſt be a coutinuing 


eldeſt ſon at ſome period of time running on far. 


ther. It would be abſurd to conſtrue this to relate 
to the time of executing the deed, and to veſt 
then; and it would plainly defeat the inteat, which 
was to take in all the ger children of her 
daughterz but to ſhew the uncertainty of veſting 
in caſes of this kind, _ more younger child. 
ren living than one, and it could have veſted, it 
would be ſubject to deveſt; and jt was truly ſaid 
for defendant, that in all limitations, whether of 
rea} or perſonal eſtate, if it does. not veſt in the 
firſt born, on the birth of others it deveſts, in 
order to anſwer purpoſes of families, and intent 
of the parties; and in Stevens v. Stevens (d) there 
was a great confuſion of that intereſt, and 
B. R., on a caſe made for that court, held it 
might be to anſwer the purpoſes and occaſions. 
2d, As to the next time of veſting; the com- 
mencement of the term in poſſeſſion ; was it to veſt 
in the children in being at that time, it is out of 
— in that caſe there 
was a particular time which the court held neceſ- 
ſary to compel the veſting at that time, It would 
be a ſtrange conſtruction to ſay it ſhould be abſo- 


| Jutely veſted to all intents, whenever the term 


happened to commence by the death of the grand- 
mother, for ſhe might have died in the lifetime of 
both father and mother. Should it veſt. in the 
younger children at that time? Other younger 
children might be born afterwards, who certainly 
ought not to be excluded, but be let in by deveſt- 
ing ; but, ſhould any part of it be veſted at that time, 


the conſequence would be contrary to the intent of 
. the parties, viz. that if any 4 


thoſe younger 
children in being at the time of the commence- 
ment of the term, had died in the life of the father, 
that ſnare would have gone to that father, who 
would have taken all perſonal rights veſted in that 
younger child, conſequently it would take out of 
the proviſion intended for the younger children, 
and give it to the father, which is ſtrong againſt 


conſtruing this abſolutely veſted at the time of the 


commencement. 
34, As to the third time, plaintiff inſiſted it 
ſhould abſolutely veſt in the younger children at 


the death of the father, and never deveſt. The 
conſequence of that would be, the father might 


die, 
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die, leaving a wife, and children, ſome of them 
very young; and, if this was fo abſolutely veſted 
in them, on the death of any of tender years, the 
mother muſt haye ſhared with the ſurviving child- 
ren, and the money would be raiſed to the pre- 
judice of the ſurvivors, for the benefit of- the 
repreſentative. 'That would be contrary to Bruen 
v. Bruen (a), and to Towrnay v. Tournay (ö), where 
no time was mentioned; yet, as the child. died 
before the time it could want a portion, and this 
was intended as a portion, it ſhould not be raiſed 
for the repreſentative of that child. This miſchief 


-would happen if it yeſted at the death of the 


father. | 


4. As to the next point of time contended for on 
the part of the defendant, for the veſting, when 
the moncy was to be raiſed, it was compared to 


caſes oi legacies where there are no other words of 
giſt or legatory words but the direction to raiſe 
and pay, (as it is here,) and that it cannot veſt 
before, * gift at that time only; now there 
may be much inconyenience in ſaying, that to no 
purpoſe or in no manner it ſhould veſt till that 


time, for if all the younger children had died in 


the lifetime of Elizabeth, who might have lived a 

ood while, and it was never to veſt until then, 
it would have gone abſolutely to the eldeſt ſon; 
and though a younger child had married and 
wanted its portion ever ſo much, according to that 
doctrine, that child would be entirely defeated of 
its proviſion, though married and left children ; 
nay that inconvenience might have fallen on the 
— ! herſelf, ſor then if ſhe had died before 
Elizabeth, and though her huſband relied on this 
portion, her family could have no benefit of it, 
and it would have gone to the eldeſt ſon. 

It is neceſſary then for the court to take a mid- 
dle way in the conſtruction of this declaration of 
truſt, and in reſpe of the veſting. Notwith- 
ſtanding this is a voluntary proviſion for younger 
children by a grandmother, not by,a father or 
marriage ſettlement, yet it muſt be conſtrued as 
the court conſtrue proviſions for younger children 
made on the marnage of the parents, for it was 
plainly ſo conſidered by the parties themſelves; 
and with this view, probably, they truſted to her 
making a proviſion for the younger children, and 
the did it, but did it as a parent providing for the 
Jounger children of her daughter, who were fo 


nearly 
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nearly deſcended from herſelf, and à grandmother 
in equity is often conſidered as a-parent. If it ig 
to receive the ſame conſtruQion, the middle way to 
avoid all the inconveniences and abſurdities which 

| would ariſe from conſtruing this money abſolutely 
veſted at any of theſe times, is the ſame that was 
(s) » Vern. 528, taken by Lord Cowper in Chadwick v. Doleman (a), 
| which is the true way to avoid them. It is a ſtrong 
authority, and the arguments are properly urged 
there; Lord Couuper found it eſtabliſhed by the 
precedents and authorities of the court, that the 
words younger children had received a prodigious 
latitude of conſtruction, to anſwer the occaſions of 
families and intent of the parties, often conſtruing 
an eldeſt daughter to be a younger child; that is 
carrying the words very much out of the natural 
into a foreign and remote ſenſe to anſwer the in- 
tent; and he found it determined that an onl 
daughter, though not younger in compariſon wit 
another, ſhould be conſidered as a younger, child 
where a proviſion was made for younger children, 
and no other proviſion, and the eſtate limited to 
go over: and there have been caſes where a 
younger ſon, becoming an eldeſt under certain 
circumſtances, has been conſidered as an eldeſt to 
exclude him from the benefit of the portion; and 
therefore the rule laid down by Lord Harcourt in 
(% 1 P. Wins. 244. in which Beal v. Beal (6) has been, that younger children 
caſe an _ 1 ſnall be conſidered ſuch as do not take the eſtate, 

— — remain and are not the head of the family. Lord 

der-man, was held a younger from thence inferred a tacit condition, that the 

child in equity. Mr. Core, the capacity of being a younger ſon ſhould continue 

editor, in his nate to that caſe, a 

ſays, The court will indulge this until the time of payment came, and therefore 
; latitude of confiruQticn in caſes make that determination though the father had 
- 11 for the take of the actually executed his power. Taking it in ab- 
family. Yide Chadwick v. Dole. /rat7o — an execution of a power, it could 
man, 2 Vern. 525. Heneage v. not poſſibly be maintained upon the general rules, 

Hunlock, 2 gd 45% Luke for the rule of law is, that if a power is given to 

Pierſon = — 2 Bro. Ck- be executed, and is once executed in the liſe of the 

Ca. 38. but the ſame conſtruc- party, and no power of revocation reſerved, it can- 

2 — cog 2 not be revoked and executed a- new (c): but the 

403. j ground on which Lord Cowper went was, that the 

(e) So held in Hale v. Bond, continuing of the capacity to the time of the pro- 

in Dom, Proc: 254: 34, \ifion taking effect, in point of payments was a 
tacit or implied condition, going along with the 
appointment, Suppoſe the father had executed 
his power in his life, appointing ſo much of this 
money to the plaintiff, ſo much to his ſiſter, 
and to the reſt, if he had more children; and 

afterwards 


wc in ab a e a. odSdasn d . . acc oc r atria. + 


a a _ 


C1, Conflruftion and Operation. 
afterwards the plaintiff, by the death of his elder 
brother in his father's lifetime, had become eldeſt, 
and the father bad executed a new appointment ' 
among thoſe he thought remained younger after 
that, that would have been good within the au- 
thority of - Chadwick v. Doleman (a); for it is im- 
poſſible to ſay the firſt appointment ſhould take 
place, and the ſecond not, conſiſtent with this au- 
thority which has ſtood and fo far allowed in 
rn v. Fellows (b). How does the preſent caſe 
iffer? If this conſtruction of the power being 
executed ſub meds and the tacit condition, is to be 
implied in the execution of the power, it muſt be 
implied in the direction, in default of appointment, 
the object being the ſame. Younger children 
cannot be conſtrued to mean one thing in caſe of a 
default, and another in the execution of a power; 
it means the ſame in both. Although Lord Cow- 
fer ſeems to have taken a t latitude, yet his 


conſtruction is very reaſonable, and made to anſwer 


the intent of parties and avoid abſurdity, agreeable 
to the general grounds in conſtruing the words 

neer children. Had the grandmother, at the 
making of the deed, been aſked if ſhe meant that 
a younger ſon, becoming an elder and taking the 
eſtate, ſhould have part of this, ſhe would have 


ſaid no. In modern ſettlements people cautiouſly . 


guard againſt this by inſerting a clauſe and con- 
dition agreeable to the reaſoning of Lord Maccles- 
field in Butler v. Duncomb (c). In Lord London- 
derry's (d) caſe there was no conteſt between him 
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(a) 1 Vern. 528. 


(5) Ca, temp, Talb, 93. 


(e) 1 P. Wms. 448. 
(4) Graham v. Lord London. 


and his ſiſter, but between him and his own eſtate, 4:ry, 24 Nov. 1746. 


he having been a younger child at the death of his 
father, and afterwards ſued to have the ſettled 
eſtate; there was no perſon before the court to 
oppoſe it, nor was it much argued. The court, 
confidering there had been many caſes in which 
a man had come to be owner of an eſtate ſubject 
to a charge, for the benefit of the ſame perſon 
where the eſtate and the charge were looked upon 
as different things, and had directed the charge to 
be raiſed for his benefit, ordered the ſame to be 
done in that caſe, and particularly on this ground, 
that in the concluſion of the declaration of truſt of 
that term there were particular clauſes on which 
the truſt thereof ſhould ceaſe, and this was none 
of them, and therefore, as there was none con- 
cerned to diſpute it, the court directed it to be 
raiſed, though there may perhaps hereafter be a 
queſtion between Lord L and his _ 

* 4 on, 


(a) 2 Vern. 528. 
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ſon, if he ſhould diſpute it. On the authority of 
Chadwick v. Doleman (a), Lord Hardwicke wag 
with the defendant on the firſt point; and his 
lordſhip was clearly of opinion that there is no 


. - found diſtinction between conſtruing that tacit 


condition of the continuance of the capacity of a 
ſon in the execution of a power of ap- 
pointment, and in the default — 954 
As to the ſecond point, the ſubſequent tranſac- 
tions are very material; The marriage of the de- 
fendant during the infancy of the plaintiff (who did 
not appear to encourage or be conuſant of it) can- 
not bind him. It aggravates the hardſhip of the 
caſe ; but if people miſtake their right, and accept a 
ſecurity with their eyes open, it cannot be helped, 
Plaintiff was then 19, and if he had been privy to 
the tranſaction, unleſs he had been clearly ignorant 
of his right, it might have affected him, for there 


(5) As where an infant who are caſes where an infant may be bound (6). The 


was iſſue in tail, had engroſſed a 
of that eſtate, the court 
held him excluded for concealing 


kis right, 


next tranſaction is a ſtrong affirmance of the plain- 
tiff's right. It appears by the caſe, that Mr. V- 
having given his father a note to pay him 3500, 
out of the ſum which was to be raiſed for his wife's 
portion, and that Mrs. Webb after her huſband's 
death purchaſed that note for 1500 /., to which the 
— was proved to be privy, and not only to 

ve encouraged his ſiſter thereto, but alſo to have 


| aſſiſted her in raiſing the money; Lord Hard- 


25 Mar. 1781, cor. Hardw. C. 
- - Rigdenv. Falier, 2 Ve. 255. 


avicke ſaid, that though this was a compoſition on 
the part of the defendant's huſband with his father, 
it was a compoſition of the whole ſum, and the 
3500/. exceeded the ſhare the wife would be enti- 
tled to upon the conſtruction contended for by the 
— To have acted properly, plaintiff ſhould 
ve acquainted her he had a demand on this ſum, 
hut he never inſiſted on his right at any time when 
he paid the intereſt. Plaintiff might have been 
ignorant of his right, but he ſhould have put that 
in iſſue by his bill, and he ſhould (materially) have 
charged when he came to the knowledge of his 
right, which he might have proved. Nothing ap- 
ars but an acquieſcence, and receiving in 
is ſiſter. If the matter had been put in flue by the 
anſwer, Lord Hardwicke would have diſmiſſed the 
bill with cos: but as it was, his lordſhip diſmiſſed 


- without cofts. 


41. A deed, in conſideration of love and affee- 
tion, is good without livery, by way of covenant to 
Kand ſciſcd; becauſe that does not operate by tranſ- 

mutation 
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mutation of poſſeſſion, but the uſe remains in the | 5 NO 


ntor until taken out of him by force of the conſi- 
ation. : 


* 


42. Lady 8. a few days before her marriage T. 1 88, cor. Buller, I. abf. C. 
with B. (though in — of — Lady ede: v. — 
with one G.) conveyed her eſtates to truſtees, in * 270 e al. 
truſt to pay the rents and profits during her life, 1 Eq. r. 39. 
to ſuch uſes as ſhe, whether covert or ſole, ſhould 
appoints and made an 1 of her perſonal 
ate to the ſame uſes. n after the marria 
B. by force compelled Lady S. to execute a deed 
tevoking the uſes of the conveyance. Upon a bill 
by Lady S. to eſtabliſh the conveyance, and have 
the deed of revocation delivered np, B. by his 
inſwer fwore that he had no notice of the con 
ance or ment before his marriage; and B. 
there filed a croſs bill to ſet aſide the deeds of ſet- 
tlement, as 2 fraud upon him, and in derogation 
of his marital rights. Per Buller, ].—It is ad- 
mitted by the anfwer of Lady S. to the croſs-bill, 
that B. way unacquainted with the ſettlement at 
the time of the marriage, it was therefore a fraud 
upon him. Equity will not hold any act valid that 
is done either by man or woman in diſparagement 
of the rights of marriage. A huſband by marriage 
is  purchafer, and of the higheſt kind the law 
knows; nor can a woman before marriage defeat 
him of thoſe rights without his knowledge. A 
deed executed with fuch view is fraudulent. 
Lady S. contended there was no fraud on B., ſor 
that the ſettlement was made with a view to a 
marriage with G. If it was with a general view 
to any marriage it is fraudulent againſt any future 
huſband ; and, although the deed was made with 
the knowledge of G., yet being concealed from H., 
it was a fraud upon him. Every ſuppreſſed deed 
ought to be ſet aſide. Lady S. was apparently in 
polleſſion of large eſtates, and HB. married her as 
beta fide in poſſeſſion: A private conveyance to 
deprive the huſband of his marital rights, entitles 
him to the relief afforded by a court of equity, to 
ſhew which there are feveral —_ _ In the g — Bo — — 
preſent cafe there is no proviſion for children, as eee by be wis before 
ſuggeſted in the bill. — to the caſes, (in — 5 — ma — 
the margin) the principle is eſtabliſhed, that a her to receive the rents and yoo- 
widow cannot for general purpoſes make a ſecret ** hs gar — A 
conveyarice to defeat the right of her ſecond huſ- was crazed in underſtanding, and 
band, An iflue was afterwards directed to try endzavoured to run many} 5 — 


whether huſband knew nothing 
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deed, Decreed to be ſet afide. 


Edmonds v. Donington, cited in 
Carleton v. Dorſet, is in poiat 
with the principal caſe —So in 


Tudor v. Samyne, 2 Vern. 270. 


| the ſecond huſband's mortgage of 


a term ſettled by the Former huſ- 


band to the ſeparate uſe of the 


Deeds. 55 
whether the deeds of revocation were executed 
under dureſs, and found that they were. 

Mr. Juſtice Buller then gave judgment: After 
the ĩſſue the decree on the firſt bill is to have the 
ſettlements eſtabliſhed, and the deed of revocation 


is to be put out of the caſe, that B. may not be 


wife, was held good. In Hunt eſtopped from diſputing the validity of the deed, 


v. Matthews, ſuch « ſettlement 
was held binding on the ſecond 
- huſband z but that was for the 


but go into the remaining queſtion, Whether the 
deed of ſettlement ſhould be delivered up to be 


proviſion of the firſt buſband's cancelled, as prayed by B. in the croſs bill? The 


children. In Poulſon v. Willing- 
ton, 2 P. Wms. 533. Ld. Chan- 
cellor ſaid, if the ſecond huſband 


caſes on this point may be divided into two claſſes; 
thoſe relating to women who never were married, 


had had no notice of ihe firſt and thoſe relating to widows with children. The 


deed, it would have been void. 
In King v. Cotton, 2 P. Wms. 
674+ Lord Chancellor diſmiſſed 
the bill ; but upon the former 
bearing be ſala, that fuck a be- 
tlement by a woman before mar · 
fraudulent, 


riage ſeems 


27 Jan. 1789, Cane. 
Bigland v. Hudd!:ſton, 
by 4 Ch. Ca. 235. (.) 
Vide S. C. more at large, pe. 
Zlection. | 


4 ec. 789, cor. Thurlow, C. 
Doran V. , - 


3 Bro, Ch, Ca. 27. 


caſes of the firſt claſs decide, that if the wife holds 
out that her intended huſband will have her pro- 
perty, the deed is void for fraud, but they go no 
farther; for, if ſuch deeds were univerſally void, 
the ſecond claſs of caſes could never have exiſted, 
for children could make no difference, If they 
are good in any caſe, to avoid them the party 
muſt ſhew to the court that the huſband has been 
deceived : mere concealment is not enough. In 
the preſent caſe, however, the ſettlement was 
eſtabliſhed, and defendant B. was decreed to ac- 
count; but it was upon another ground: he 
reſorted to the court to obtain his wife's fortune; 
but he did not offer to make a proviſion for her; 
and whoſoever goes into equity muſt do equity. 
On this ground the court refuſed the relief prayed. 


43. The doctrine of election has been in general 
conhned to the caſes of wills; but in this caſe it 
was determined, that the party ſhould in like 
manner be put to his election, where he claims 
under a dee . 


44. In the marriage ſettlement of plaintiff with 
A. D. there was a life eſtate in 320 J. per ann. 


given to the huſband for life; and there was a 


proviſion made of 5300 J., in caſe of the death of 
the wife without children, for her nephew z- but it 
was ſo expreſſed as to ſtand doubtful, whether in 
that event the whole did not go over to the nephew. 
It was a queſtion of conſtruction, whether her 
ſhould not be conſtrued his, Lord Chancellor re- 
fuſed parol evidence to explain the intention 

the deed, and then ſaid, that if there was any 
recital to which the expreſſion in the deed was 
contrary, he ſhould conſider which were the means 
to come at it; but that without ſome ſuch my 


y PO 
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he could not change the words of the- ſettlement, | "I 


for there was no authority on which he could 
„ 


468. In conſtruing an inſtrument the whole con- 3 Nor: no cor, Lds; Coma. 


. ſrtorney General v. Nenner 
text muſt be conſidered. 2 Yef. jun. 7. Vide Butler v. Duncomb, 1 P. Wms. 457. 


- 


47. An abſolute conveyance was in this caſe Dec. 1793, cor. Thurlow, C. 


decreed to be only a ſecur idence, it Cripps and otbers v. I @ al. , 
c i curity on parol evidence, it 8 


being clear on the written evidence and the ac- py; irnbam v. > ths. 
counts of the parties, that the agreement was not Ch. Ca. 92. 
what the deed purported to be. 
48. The conſtruction of covenants is the ſame 14 Mar. 1798, cor. Arden, M. R. 
in 87 ” at law; but equity will relieve againſt 2 S 
a ſtrict performance upon equitable circumſtances 228 1 
and no wiſul default. f — Tn Ol Ogg 


1 Ve. jun. 476. on the principles of which hie Honor decided this caſe. 


For the Conſtruction. Operation, and Effect of 2 
Agreements on Marriage, and of the ſeveral. ' ; 
Uſes and Truſt. thereof, ſee po. tit. Mar- 


riage, Truft, 


SEC. 2. Of voluntary Deeds, and where 
a Defect therein ſhall be ſupplied in 


Equity. 

1. S. having lands in A., B., and C., (thoſe H. 1682, cor. Finch, C. 

* in A. being of -equal value to thoſe in B. Le Sir Robert lg. 
and C.) and having two nephews (ſiſter's ſohs) \, 27. . 170. f. 1. 
whom he intended to make his heirs, to prevent 2; REP 
diſputes about the partition of his eſtates, he made 
a conveyance in his lifetime, whereby he ſettled 
all the lands to the uſe of himſelf for life, remain- 


der to his ifſue (if any) in tail, and then appointed 


ith 
= the lands in A. to- his nephew H., and the lands in 
10 B. and C. to his nephew L. In the enumeration 


\ of of the lands in B. and C., a farm of 6o/. per ann. 
was omitted, but after the limitation of the lands 


it it 
. = to his nephew H. were added theſe general words : 
ew. « And all other my manors, lands and tenements, 


her © whereof no uſe is already limited, the ſame ſhall | 
et be to the uſe of my nephew H.“ Decreed, the 


— land in queſtion to deſcend equally between the _—_ 
any two nephews. 8 ] 
Was — P. 1632, Canc. 
| 2. Though generally a deſect in a voluntary rr 

—— conveyance ſhall not be ſupplied in equity, yet a 4 i 

n 4 Nn voluntary Pide Clavering v. Clavering, 

he \ . 2 Vern. 473» „ 


* 


* 


6 
g 
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G 
voluntary ſettlement as a proviſion fot thildren 
ſtall be hade good. . Wy ur 


A. B. took a leaſe from an hoſpital in L. for 
three lives, itt ttuſtees names, in truſt for ber and 
Her Heirs. She died, and tlie leaſe came to V. B., 
who ſhortly beſore his death, on a ſcrap of paper 
under his hand and ſeal, (at an alehoulk,) ſettled 
this term (Which he had only in truſt) upon plain- 


'  Hiffs his cbuüns, giving them the ſurplus after pay- 


ment of his debts. Aſtetwafds . B. made his 


will, deviſing this term tb his Half brother Lord B. 
ſubjeQ to the payment of his debts. The queſtion 
was, Whether deed or will of V. B. ſhould 
provi. Per cur.— If a man improvidently binds 

imſelf by a voluntary deed, and does not reſerve a 
power of revocation, he muſt lie down under his 
own folly; for to relieve in ſuch caſe, would be to 
eſtabliſh this abſurd propoſition,” Fat a man ran 


take ho woludtary diſpoſition of bis galt but by will. 


P. 1687, cor. effries, = 
Longdale v. Karel. 
1 Fern. 45. 


4 Equity will not relieve againſt the breach o 


a a condition in a voluntary. ſettlement. | 


Vds ante, tit. Condition, l. 5. more fully ſtated, . < . 22 | 
T. 2687, cor. Jeffries, . 5. After a voluntary ſettlement ® man cannot 
dr deviſe the ſame eſtate, though for payment of his 
* debts. WY 

A ' ſettlement, though voluntary, is not re- 
yocable, nor the eſtate ſo ſettled chargeable by 

is will, | 2 : | 
7. 1687, eor. Jeffries, C. 1 A'purchaſer, with notice of a voluntary leaſe 
* 1 made by the vendor to — own daughter, took ſe- 
—»„»„ 2 — the Ccurity from the father (the ſeller) that his daughter 


leaſe in queſtion, not a truſt for when of age ſhould ſurrender the leaſe. Decreed, 
2 Wehl an adrancement The daughter ſhall enjoy the leaſe againſt the pur- 


H. 1688, cor. eff. ies, C. 
Kuley v. Herre), 
2 Vern, 35 
Vide Bunce v. Phillips, 
2 Vern. 50. 


: * P. 1688, cor. Jeffries, C. 
Bunce v. Phillips, 2 Vern. 50. 
| 1 Eg. Abr. 167. Pl. 2. 


| Vide Kelley v. Berry, aVern. 35. 


. 


7. A remainder- man in tail ina voluntary ſettle- 
ment brought a bill for diſcovery of the deed, but 
it appearing that the entail was diſcontinued, the 
court Would not relieve him, 


8, Bill to diſcover an antient deed of entail 
alleged to be in defendant's hands. Defendant 


pleaded conveyances made to himſelf of the eſtate 


in queſtion, ſo that if there was any ſuch entail, the 
fatne was diſcontinued. Pleb allowed; and the 


court ſaid, they would not aid the iffue in tail 


againſt 


. voluntary, apl. WS 347 
sint 3 diſcantinuances though by a voluntar — + 


9 Ir ig diſgretionary in a equrt in equity, whey M. 7689, cor. Jehle, C. 
ler to, aig rant cQnvenanees or not, wherg — ed 


there is ng remedy at law. 


10. The court of Chancery can decree a convey - 
auge to be ſraugulent, merely for being voluntary, 
and. that without any trial at law. It was ſo de- 
creed in this caſe. | 


it. A leſſee at a rack rent and who paid no fine, [-; 1695, 21 


is purchaſet, and ſhall avoid a voluntary convey- 7 & f. 
ance. 0 
2 Vern, 327+ 


12. A. makes a yolunta ſettlement on B., who H. 1616, cor. Lomers | 
. agrees to deliver it up without conſider- SED * — 
ation. This a cement ſhall bind in equity, for a Fe 4 3 Ch. 69. 
waer akne may, be ſurrendered volun z: 
ry . KF ; 

13. Voluntary articles ſhall never be ſet afide 14 Jan. 1704, cor. 
againſt an abſolute purchaſer, although ſuch pur- * Peel 3-08 1 
chaſer had notice by being a party to the articles; - 5 _ 2 . 
but quere, for there was another point in the ns aa 


caſe (a), which might be the foundation of the (a) Lord Keeyer's Animes 

gment. of plaintiff*s bill was affirmed in 
jud ; 6 Dom. Proc. 3 but no other point 
- appears there, as the foundation of his lordſhip's judgment, 1 Bro. P. 8. 


14. J. S. made a voluntary ſettlement to truſtees M. 1703, cor. Wright, C. $. 
and their heirs, in truſt to receive the profits, Wc, Barlew v Heneage,” * 
and put them out from time to time for the increaſe , 27.5 ' * 
of the fortune of his daughters A. and B., and if Eft 
either of them die before 18 or marriage, the whole | 
to go to the ſuryivor; and alſo executed a bond to 
the ſame truſtees for payment of ioo. at a cettain 
day, in truſt for the ſame daughters, but kept both 
deed and bond, and recciyed the profits of the 
eſtate till his death. After the execution of the 

ed and band, J. S. by will taking notice of the 

d, gives to his ſaid two daughters legacies, in 
full CatisfaRtion of the benefit of the ſaid bond; 
and the ſurplus of his perſonal. eſtate, after debts 
and legacies paid, to be equally divided between 
his aid daughters and his four younger children. 
On a bill by the daughters to have an account of 
the perſonal eſtate, and a ſatisfaction out of the 
profits from the date of the ſettlement, and of the 
1000 J. with intereſt from the time it was payable. 
Wright Lord Keeper ſaid, theſe were the Father's 

| :— 2 


wy 


* 


deeds, 


0 5 
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deeds, and he could not derogate from them; but 
at laſt the defendants agreed to ſet the profits of 
the Jands received during the father's life againſt 
. the two daughters” maintenance, but the plaintiff 
— "OP inſiſted to have intereſt on the bond for the time 
the money was payable, and it was decreed ac- 
cordingly. - _. Ions | | 


M.176s;cor Wiight,C.3.4M.R. 15. A voluntary conveyance to a'brother of the 
Matti v. * 5 Wm. 60 half blood, which was void and defective at law, 
l ” decreed to be made good in equity againſt the 
The authority of this caſe is heir. (EET 8 | 
8 Lord Hardwicke, IE 
Goring v. aſh, 3 Ack. 189. Vide ante, tit. Copybold, f. 3. pl. 18. 8. C. et vide poſt. tit. Power, 


H. 1704, cor. Wright, C. S. 16. A. in 1683 made a voluntary ſettlement of 
c 1 «. an eſtate fubject to ſome annuities, in truſt for his 
* grandſon and his heirs, and afterwards, in 1690, he 

0 4 made another voluntary ſettlement of the ſame 
eſtate, to the uſe of his eldeſt ſon for life, remainder 

| to his firſt, &'c. ſons in tail, with remainder over; 
RENE: and by his will he gave a conſiderable eſtate to 
1 his grandſon. Although it was proved that 4. 
always kept the ſettlement of 1683 in bis euſtody, 

and never publiſhed it, and that after his death it 

was found among waſte papers; and that the deed 

_—_ of 1690 was often mentioned by him, and he told 
Role — The firſt deed and the the tenants that plaintiff was to be their landlord 


Faſt will ſhall take place, after his death, yet the ſon could not be relieved 
Prec. in Ch. 235. and r'Eq. * 


Abr. 24. pl. 6. ftates S. C. thus: againſt the firſt ſettlement. | 
A father makes a voluntary ſettlement en his eldeſt ſon and his heirs, without any power of revocation. 
Afterwards he makes a ſettlement on his ſecond ſon for life, with remainder kay, & firſt and other ſons 
in tail, and dies: the firſt deed came to the hands of the eldeſt ſon's belr, and the o: her to the ſecond 
ſon, who brought a bill to ſet aſide the firſt ; but both ſons having been ocherwiſe provided ſor, it way 
held by Lord Chancellor, that though both deeds were voluntary, yet the conſideration of being a 
younger child was not ſufficient to ſet aſide the firſt; and his lordſhip's decree was afterwards affirmed 
in parliament, 1 Bro. P. C. 122. : a | 
Vide Villers v. Beaumont, 1 Vern. 101. Bale v. Newton, 1 Vern. 464. . Naldred v. Gillham 1 P. 
Was. 577. Boughton v. Boughton, 1 Atk. 625. | | | 


Lady Hudfon's caſe, cited in A. being diſpleaſed with his ſon, makes an addi- 
Clavering v. Claverings tional ſettlement for his wiſe's jointure, but keeps 
c the deed in his own cuſtody, and being afterwards 
reconciled to his ſon, cancels it. The wife after 

her huſband's death finds the cancelled ſettlement, 


and recovers by virtue thereof. 


Boe Gg Bart, | = A voluntary covenant is not to be carried in 

2 Vern. 693. equity beyond the letter, | 
ke — — 5 18. B. and C. are brothers. Lands were con · 
22 Vin, br. 20. pl. 10. yed to C. and his heirs, in truſt for J. S. 3 


2 Ez. Ar, 752. fl 2. ſtranger, for life, remainder to B. in tail, re- 
5 ' maiader 


a > a=. £A ama aa. a a  Jo£ DP x oo 
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$2. Voluntary Defeck. ſupplied. * 5 De | Jad 


mainder to C. in fee. During the life of J. W. 
(the tenant for life,) C. in conſideration 6 57. 44%; e age 
conveys the "reverſion to B. and his heirs in - 14-5140 wh 
fee. B. ſuppoſing he had an abſolute fee in him- t q14-eA 


felf, deviſes the lands to his executors to be fold 

for payment of debts and legacies, and makes 

his brother C. and another perſon executors, and 

dies without iſſue. C. ſells the lands to the defend- _ 

ant, who had notice of all theſe tranſactions, Gr. 7h, 
The queſtion was, If the defendant, being a pur- | | | 
chaſer for a valuable conſideration, ſhould avoid 

the conveyance from C. to B. of the reverſion in 

fee, (being voluntary,) it being, at the time of the 

conveyance, a dry reverſion in fee, expectapt upon 

an eſtate tail, and of no conſideration in the eye 

of the law. Cwper, C. was of opinion, that the 

conveyance of the reverſion in fee from C. to B. 

could not be avoided as fraudulent by a ſubſequent 2 
purchaſer, becauſe at the time of the conveyance it 
was of no value, being barrable by the tenant in tail N 

by a recovery, with conſent of the tenant for life; tos 
yet he granted a trial at law, upon the importunity - | 5 
of counſel. | | | | FA | 


19. K. N. made a voluntary ſettlement on her M. +715; cor. Packer, ©, © 


nephew A., in which there was no power of reyo» on pen from the Rally, 
* * . 1 * Naldred V. Cillbam, 0 
cation, keeping the deed in her cuſtody. Aſter- 1 P. l 557. 


wards the nephew's father got an atteſted copy of 2 Ex. Abr. 52. pl. 7. 287. Pl. 2. 


this ſettlement, and then the aunt burnt the deed, 1 5 — 


and ſettled the premiſes on her nephew B., deliver- in Ch. 182. Claves:iag v. Claver- 
ing the ſettlement into B.'s cuſtody. The nephew ing, à Vern. 473- S. C. Bro. 


A. brought his bill to eſtabliſh the firſt ſettlement, n —_ Shag: Roto. 


which was diſmiſſed with coſts ; whereupon B. g,ughton, 1 Atk. 625. 


filed a bill, claiming under the ſecond ſettlement, N; When this cauſe was 


: . Ns, in P. 1913 
and to have the atteſted copy delivered up; and r fene, hel iht wie pldlad 


Lord Chancellor decreed accordingly. ought to have relief, though 
claiming under a voluntary conveyance, for that the ſuppreſfing and deſtroying the deed was a —_ 
though done by the grantor herſelf,” and though the defendant was not aiding or abetting to it, ey — 
a volunteer a be aided in equity againſt a fraud. And his Henor decreed, that the plaintiff be qu 5 
in the eon, and the title deeds delivered to him. 22 Vin. Abr. 20. (n+) to pl. 9. But his Ho- 
nor's decree was reverſed per Lord Chancellor, ut ſupra. = Fl — = 


Of two voluntary ſettlements, if the firſt be made 3 * 4 
abſolute againſt the intention of the party, the ſe= _ W 
cond ſhall prevail. ql, NC Ee 

20. Equity will not take away any defence the M. 1740, Cane, * 455 


Praund v. Turner, 


Fitzgib. 10 5s Y 


party may have at law to a voluntary deed: other- 
wiſe, if a deed for a good con{jderation were diſ- 
Charged by a voluntary releaſe. | 


Nng3 72. 


: — 


DEEDS or opera gr 


— — 


$50 D=e 5 Deeds. 92. 
R. 1733, cor. Talbot, c. 21. A pretendrd ſale of lands by Ward tho 

5 Be Gol 2 . befdre his bgntruptey to his brother, was ſet 4 
1 v. Ward, 2 Eg. à bill brought by the aſſignees on the Rat. 1 Fac. 1, 
„Abe. 119. Pl.- 3. ated fully ant, rap, 15. -whereby voluntary conveyances ns who 
_ nnd of become bankrupts are void. Obj. That ſuch a 
. conveyance would be woid at law, and need not come 

into this court to ſet it afide, ſe non allocatur, 


3 Apeil 2733, Dom. Proc. = 22. A. filed his bill to be relieved againſt a long 
4 3 F Teaſe granted by his anceſtor, on the foot of fraud, 
N but not givin fafficient evidence of the fraud, bis 
ill was diſmifſed with coſts. Some years after 4. 
filed a new bill for the ſame purpoſe, barging freſh 
proofs of the fraud, which were not diſcovered 
pending the former ſuit, Upon hearing this ſe- 
cond cauſe, the leaſe was ſet aſide ; and, on an ap- 
peal, this decree was affirmed. 


* g Dec. 2739, cor. Harde. o. 23. A voluntary deed without a power of revo- 
—_— 3 Eddi, and not at all unfair, which the grantor 
„ Vin kept by him uncancelled, will not be ſet afide by a 
) llers v. Beaumont, | | 
x Vern. co. $08 vo- ſubſequent will (a), for there is no cafe where it 


—— ons mu has been-ſo, and a will is no mote than volun- 
— Nan, + mg Sense, e E. Was. 162. But equity alli et e. 
avering v. : . . , . not 
agrtemiht x e Is ene ho t 20 8 enn j 122 vide Coltiay, v. Sbriell, J Bro. 
Cb. C 12. Witiiawibh v. Coddliigton, 1 Ve. 512. So a friddulent dded is hb revocitivn bf a 
prior will, Fawes v. Wzatt, 3 Bro. Ch. Ca 156. ; * | 
| | A A father by ſettlement grants to his five daugh- 
ters 4000 /. a- piece, but to provide agajiiſt the event 

of the reſidue's being of greater yalue, binds him- 

ſelf in 25, oo0l. to ſecure the Turplus over and 

above the 25,000/. This mult be conſidered in 


2 


„ « ſttt/e nature of a bond to the daughters, and will 

(5) Vide Ward v. Lant, Prec. take place againſt all voluntary claimants (I): 
in Ch. 183.  _ otherwiſe, as to creditors for a valuable conſider- 
| : ation . 


p. 1946, cor. Hardw. C. 24. Lord Chancellor in this caſe ſaid, that in 
* .- aiding de ſective executions of deeds in favour of a 
2 Eg. Abe. 650. plas, Wife or children, it has never been required tliat 

| See the former part of this caſe -thoſe deeds ſhould be founded on any valuable con- 
| Barn. 103-—109. 2 Eq: Abr. ſideration, in the frif ſenſe of the word; but the 
1 reihip 75 that the ue deeds being in order to make a 77 5 for 'a wife 
which hed tow — down, that a or children, has been thought ſufficient; _ 
wife or child, who, cores into jordſhip further ſaid, as this is the general dbctrine, 
2 S ee ſo, — it not for the prior deeds that have been in 
a defective” piovilion for them, this caſe, it is one of the ſtrongeſt thut can come 
muſt be » wife or child iel w- before the court for relief, becauſe, for want of a 


5 — — *his an common recovery to dock the entail under the ori- 


ginal 


S8 


on. 


me 


money on land by deed or will, s 


him and, his family, apf to the Klante. 


. 
/ 


$ 2. Voluntary. ſupplied. De $51 > 
inal ſettlement in 1679, plaintiff the widow could has been rightly Caid by the court, 
| — vo gitle a la — the benefit of her join. che beſband or father ve th 
tate, aud by that wenge was abſolutely forced 70 Sie ue Cnr prorated. 
come iato equity for relief ; and where that is the for or not, and dhe court will not 
caſe, chat the whole cate oycr which the power is — whether the proviſion 
executed is merely an aquital)e eſtate, there heing — of —ͤ— 


an abſolute malyuteer 8 ahjedTign again the party's band or father to judge when 


having the +#Wiſtance of the court, to ſupply the they ſhall be ſufficiently provided 
defef? of e deed, for the edtate he ing merely an equi» inn! any inquiry of that free i 
table oſtate, obliges the court to make 2 determin- muſt examine into ſuch circum- 
an covering 3 and whore tt the caſe, On 
25 — 4 being a Mee volunteer is no objetion to father or huſband had ſaid that 
the having a defeRive execution of a power ſpp- bey are not ſufficiently provided 


pe, which i e e an que fn er Tere 


eſtate. - them In the ſame manner; dat 
on the other hand, the court has 
confidered whether a wife qr child has been te ally unprovided for, or left in ſuch a condition as is not 


pc fur their ſtate or quality, and has given relief wheie a ſufficient proviſion has not been made; but 


4 re icned I 2 h it has my _— —— hog 

Jet tae Counteſs of inford ae, Fited in 1 n. Ca. 263. trad) it aſſer-, 

U FE Lan Chan J. 1749» pg of Harwey and Harvey, — rehearing , i , Barn. 
in Ch. 173. : 4 


0 (+) Hs lordhip fid he kad get that that decree ould be ſearched for, but the decree could 
not be found. | a | 


25. If a freeman af London makes a voluntary 28 OR. 1740, cor. MR. 


deed in confideration of love and affection only, — OT—_ 
and reſerves the power over the eſtate to himſelf,” p74, city v. City 2 Lov. 730. 


the property will continue in him, and is ſubject Cotterell v. Cotterell, cor. M. R. 
to the cuſtom f % 1736. Hall v. Hall, 2 Vern, 
2 1.4 . 277. Turner v. Jennings, 2 Vern, 
S. Faigþeard v. Bowers, 2 Vern, 202. Edmundſon v. Cox, 7 Vin. Abr. 202. pl. 11. Morris v. 
\ Bucroughs, 1 Atk. 399. 2 Ak. 627. Heron v Heron, 2 Alk. 160. and notes. X 


26. It was ſaid per Maſter of the Rolls in this 10 May 1742, cor. Rt. R. 
eaſe, that where a voluntary conveyance is maqe by 5 v. Hope, 2 Ak, $52. 
a bankrupt, the court may carry it into, execution 
againſt the bankrupt, but will not againſt his 


- aſſignees ; therefore the rule that the aſſignees of a 


bankrupt ſtand in his place does not hold in every 
caſe. | 


27. . who had a power to charge a ſum of July 1745, cor. Hardw. C. 
by a Voluntary deed. Ehe court in favour of the 7, Bainton v. Ward, 2.Atk. 
creditors of A. will conſider it as perſonal aſſcts, 172. andthe caſes cited in a acts 


and lay hold of it for their benefit. * . — Trays. | 


| 28. Deſendant agreed wi bis uocle for the xt July 2749, cor. Harde. C. 
purchaſe of a copyhold eſtate for an inadequate con- W 1 
fideration. The, uncle intending it as a bounty to FOO 


- $52 D—e.. Derds. $2 
ng nt and his wife and the heirs of their bodies, remain- 
- der to his nephew in fee. Plaintiff had agreed 
with defendant to purchaſe this eſtate, and by his 
bill inſiſted, that defendant's wife had a voluntary 
eſtate given to her by the ſurrender, contrary to his 
treaty and agreement with the defendant, and 
therefore he prayed a ſpecific execution of that 
- agreement, and that the uncle might be conſidered 
a a truſtee for the defendant. Per cur. Every 
agreement of which there ſhould be a ſpecific exe- 
cution ought to be in writing, certain and fair in 
all its parts, and for an adequate conſideration, If 
a voluntary conveyance of an eſtate without con- 
fideration is made (for the benefit of his own fa- 
mily) by one who 1s indebted at the time of the 
ſettlement, or ſells it afterwards, it is fraudulent by 
the ſtatutes of Elia., which places it in the pur- 
| chaſer for a valuable conſideration againſt the vo- 
lunteer z and therefore if a perſon entitled to an 
eſtate to himſelf and his heirs takes a conveyance 
of the eſtate, ſo as to put a right in another, the 
court will conſider it as fraudulent z and upon this 
kind of equity the court has gone, | 


As to voluntary Bonds, ſee Bonds, Debtor and 
"RI | Creditor. FAT 
—— Agreements, Agreement, Debt- 
or and Creditor, + _ 
 —o Settlements, Debtor ond Cre- 
* diter, Marriage, Purchaſer, 
Voluntary. 


i SEC. 3. Of Deeds obtained by. Fraud or 
Dureſs, Circumvention, or Miſrepre- 


ſentation, or from Parties not conuſant 


of their Right. 
H. 1681, Cane. I. 1* this caſe a releaſe was obtained from ane of 
Gee v. Spencer 1 Vern. 32. 1 the parties, who was made to believe he 


22 1 wg ſhould be compelled to pay coſts. The releaſe was 


It is the conſtant rule in equity ſet aſide by reaſon of the miſapprehenſion of the 
to avoid a releaſe where chere is party who gave it. | k | J 


wveri, jo falf. 
Err. n Broderick v. Broderick, 2 Eq. Abr. 4830. 


M. 268 7, cor. Finch, C. 2. Sir E. D. by will deviſed a legacy of 20000. to 
Ferwoiſe v. Duke, 1 Verne 19, 20. one of his daughters, but if ſhe ſhould marry one 
. Bacon, then the legacy ſhould be void. She married 
Bacon before her father's death, and having _ 

5. advice 


% 


as TY A. R808 anc Aa Mm th 


dof On. an. ret Eo ee 


= 5 WY YO IR” Y . . ET TS. 


ol the teſtatrix. 


53. Obtained by Fraud, Circumvention, &e. D—e 653 


adyice upon her father's will, was told the legacy 


was void. Her brother however paid her 800 J., 


and ſhe releaſed the legacy. Afterwards ſhe 
brought her bill to ſet aſide the releaſe, ſuggeſting 
that ſhe was circumvented by the miſrepreſentation 
of her brother, who had ſupprefſed the will. ' Lord 
= ſaid, x — a 205 that where there is 
uppreſſio veri or e/tio falſe, -a releaſe ſhall be 
. ＋ but in this caſe = father revoked the le- 
Fr upon his daughter's diſobedience. His lord- 
ip confirmed the releaſe. | 


3. A. for 300 J. granted to the defendant B. a 
rent - charge of 3000. per ann. out of lands in Ireland 


of 1000 J. per ann., to hold to B. and his heirs, to 
commence from the firſt Micbaelmas or Lady- day 
aſter the death of A. without iſſue male, with a 


proviſo, if the ſaid A4. had any iſſue male who ſhould 


attain the age of 21 years, the grant ſhould be void. 
A. died without iflue; and on a bill to be relieved 
againſt this rent-charge, the court decreed a re- 
conveyance or releaſe thereof, on payment of 300 /. 
and intereſt, it appearing in the catiſe by proof that 
A. was young and neceſſitous, and had lived an 
idle and diſſolute life, and that the debaucheries in 
which B.. was often a companion with him would 


| ſoon end his days; that he made this bargain with- 


out the advice of any friends or counſel of his own ; 
and that he was utterly incapable of having iſſue, 
as appeared by the oaths of his ſurgeons, 


J. A legal conveyance of a contingent remainder 
was obtained from the plaintiff in this caſe by 
fraud. It was contended, that the plaintiff's con- 
tingent eſtate was abſolutely deſtroyed by this con- 
veyance. Sed per cur. — That is immaterial; for if 


the conveyance was obtained by fraud, it was the 


ſame (in equity) as if no conveyance had ever been 
made; and therefore Lord Chancellor declared he 
would decree for the plaintiff, unleſs better cauſe 
was ſhewn. 


5. Defendant and his attorney by fraud and miſ- 
repreſentation obtained from A. a conveyance of 
her eſtate, and prevailed on her to levy a fine alſo. 
No conſideration was paid, but friendſhip was ſet 
up as a conſideration. Upon a bill by the deviſee 
of A., the court decreed a conveyance of the eſtate 
from defendant to the deviſee, ſubjeQ to the debts 


6. A 


p. 1684, cor North, C. 8. 
Earl of Ardglaſſe v. 
I Far, 237. 


1 Ez. Abr. 169. A. 1. 


H. 1686, cor. Jeffries, C. 


Englefield v. Englefieid, 
I Fern. 445: ; 


M. 1693, Cane. 
Wilkinſon v. Brayſ. d, 
N bod bos ſe v. Brayfield, 

2 Vern. 307. 


. 834 D—e 
7, Cor. Somers, C. 8. 
r Uz. — Waſey Ur. 


Pile 5 TX {0G render of copyhold n to the ule of a 


Feme, ſ. 6. pl. 2. and notes. 


M. 19co, cor. M. R. 


Jams v. Oad:s, 


2 Vern. 402. 


Sn 


(not conuſant of their right) being drawn in to 


execute articles for ſupplying the defe& of a ſur. 


whereby they were deviſed to the. plaintiff. The 
court would not allow the plaintiff to theſe 


articles into rr they nn 
oppeared in this caſe. 


7. Plaintif being paliced.of 3 


for 36 years (to commence with the 12 1700) 


of the value of 200/. per ann. when the eſtate 
ſhould fall into poſſeſſion, in 1683 applied to de- 


fondant, a ſcrivener, to lend him 2001. Plaintiff 


T. 1701, Canc. 
Dre v. Merry, 
3 Fg. Abr. 275. Pl. 7. 


M. 1702, cor. Wright, C. S. 
2 v. Fenwick, 
Abr. 169. pl. 2+ 
ec. in Ch. 206, 


oſſignod his term to defendant, - defeaſanced +0 be 
void 0 of 40 l. per ann. ſor 8 years. His 

aid, this was worſe than a Brill bargain, 
and deoreed a rederogtion on Jon of 2001. 


| YET intereſt. 


. N. mnho-5r96 to hare had pry FIR 
advantage | by a will, was drawn. in by fraud to 
make a compoſition for his intereſt, and to give.a 
releaſe; afterwards J. S. — ſenſihle of me 
fraud, made his wi, and, deviſed: (int: al.) the reſi- 


due to his wife, on condition to pay his debts, and 


made her executtix. Held, that his right to ſet 


aſide the releaſe Was * a er e 
per for that purpoſe. 


9. A. had an inn in Newcaftle, which was let at 
641. per annum, but ſubject do a ſmall mortgage, 
and being very poor was inveigled to ſell it for Bol. ; 


atſterwatds he brought his bill to be relieved. Per 


M. mog. cor. M. R. 
Fernings & alt v. Ward & al. 
2 Fern. 520. 


Lord Keeper—Though' the bargain was not a fair 
one, yet as it was not attended with ſtrong badges 
— there can be no relief agaiaſt it. Bill 


to. A. lends money to B. on a mortgage, 
and takes a covenant from B. by another deed, 
that if- 4. ſhould think fit, B. ſhould convey to 
A. fo much of the mortgaged eſtate as ſnould be 
cof-the value of the money lent at 20 years pur- 
. chaſe. Covenant decread to be {et alide as uncon- 
ſcionable. 

A man ſhall not. have intereſt for his money on 


Sf mortgege, and. a-collateral advantage beſides for 
the loan of it, or clog theredemption with ang bye- 


agreement, 


11. Where 


SS Wo mg eee K NO a OE Oe et 1 


Sg © 


53. Obtained by Frand, Circumvention, &e. D— 635 
11. Where a man under fear enters into an T. veoh, cor. e. 

engagement, and afterwards, when at liberty, ra · n > 

= * — "rang and judgment, equity 2, C Dad Has. 


12. A coyenant by the huſband before marriage . Cowper 
4 teleaſe the * guardian within two days Date of Bomin & Ox. v. Led 
er marriage, of all accounts of meſne wk 1 
was ſet aſide in equity, as being extorted Any nn ri, 4 1 ; 
huſband, and in nature of a marriage brocage Vide ante, tit. Agreement, ſ. 7. 
— do Ix 
| and notes. Fide ctiom, 1 Bro. P. C. 54.5. C. and Mr. Brown's botes thereom, 


13. K. B. ſeiſed of an eftate in fee, deviſed it -M. 1713, cor. Harcourt, ©. 8. 
to deſendant. F. B. executed the will, bat it was Nied v. Broderich & af, 
not atteſted in ' ee by three witneſſes. At $4 
F.B. — iN and — endant, finding that the — . \Þ. Wins. 229 4 * 
was void, for one hundred guineas paid to plain — 1 

who was F. B's heir at law, procared from him a 2%, 92 decreed that the de. 


releaſe, which recited that F. B. by his laſt will anc profits of the freehold leaſes 
uh executed had deviſed His eſtate to defendant ; {2 the plaintf, and the defendant 
and defendarit, thinking himfeff not fafe with the 9pm and leds 744 by bia, 
Teleaſe only, for fifty puineas more prevaited with and the plaintiff to accoune for 
we ptaititiff to convey the land by leaſe and reteaſt 159 , e. (t with 
to one Day, Who was truſtee for defondant, tb purchite bon fide of part of the 
whom Day afterwards conveyed. Afterwards de- freebo'd lands, be ſhall convey to 
Fendant, upon a valuable conſideration, conveyed — ,. 
part to one Parker, who had not any other notice $ tor cent. becauſe he had notice 
of the invalidity of the will, fave that he heard it of the invalidity of the deviſe by 
e N in common diſcourſe. Phaintiff brought — — 
bis bill againſt ſaid defendant, Day, and Parker, to erſengamt; and though be was 
have the releaſe, leaſe and releaſe, delivered up as bot * fraudulent purchafer, yet be 
fraudulently obtained; and it not appearing that — — 2 
the plaintiff, at the time of his making the releaſe, will, or got the heir at law to join 
UT, knew chat the will was bad, Harcourt, C. ia the conveyance to him. 
decteed, that they ſhould be delivered up; and, it 
not appearing that Paykey was privy td the fraud, 

though he had heard of the invalidity of the will 

as above, it was agreed that he, _ receiving 

his purehaſe money with intersſt, ſhould convey 

to the plaintiff, ſhould account for the rents 

andiprofits which he had received, and be allowed 

what he had laid out in Tepuits'or otherwiſe. 

This ſtatement of the caſe is taken from Vin. Abr. as correſponding more-with the regiſters book 
thin the teport of it in P. Wms. | 
(1) Yide Jervis v. Duke, 1 Vern. 20. Puſey v. Deſbouvrie, 3 P. Wms. 415. Jevers v. Jevers, 

4 Bro. P. C: 199. Scrope v. Offley, 4 Bro. P. C. 237. Meade v. Webb, 4 Bro. P. C. 497. Ramſ- 
den v. NRyltda, 1 Veſ. 304. Evans v. Llewellyn, 2 Bro. Ch. Rep. 150 — ut for the ſereral grounds 
W equity exerclie juriſdiction in ſetting» aſide deeds, &c. wide @ſmond v. Fitzroy, 
J. * 


14. Where 


. 5Feb. 2722, Dom. Proc. + 14. Where articles and a conveyance are not 
White Widow & al. v. Light- obtained with the ſtrifteſt fairneſs, a court of 


burne & Ur. G al. _ 


2 Bro. F. C. 40. equity will ſet the conveyance aſide, and order. the 


13 Yin. Abr. 555. fl.. purchaſe to ſtand as a ſecurity for the conſideration 


«21 Vin. Abr. 541. pl. 5. money. 


2 Eg. Ar. 687. pl. 2. 1 1 7 „ er —__— e 
T. 1723, cor. Macdesfield;C, © 15. If A. buy from B. a minor, under circum. 
Spencer v. Chaſe, ſtances of diſtreſs, the reverſion of a houſe worth 


Vide . iVem. 40 J. a- year for 100 /, and ſell 'it again in a fe 


465. Cheſterfield v. Janfon,- days for 200 J., equity will compel A. to account 
2 vel. 125. 1 Alk. 301. James with B. for the difference. ä 1rd 
v. Morgan, 1 Lev. 111. Buxton | "= N | : 

v. Lifter, 3 Atk. 3%. Willis v. Jernegan, 2 Atk, 251, Stanhope v. Cope, 2 Atk. 231. Baldwin 
v. Rochford, 1 Wilſ. 230. Barney v. Deale, 2 Ch. Ca 136, Twiſſelton v. Gtiffith, 1 P. Wms. 310, 
Clarkſon v. Hanway, 2 P. Wms. 203. Oſmond v. Fitzroy, 3 P. Wms. 129. Aſtley v. Reynolds, 
2 Stra. 915. Barker v. Vanſomer, 1 Bro. Ch. Ca. 149. Heathcote v. Paignon, 2 Bro. Ch. Ca. 167, 


7. 1723, cor- Parker, o. 16. Perſons 18 years old, at the time of making 
Corrich 1. Errington, the ſtat. 11 & 12 Vg. againſt papiſts, are out of the 


2 Eq. upto 13, letter of the act, but within the intent and mean- 
Meſ. 8. 


ing of it; for the law-makers could never intend 

| to put infants of tender years in a worſe condition 

(a) Vide Hill v. Filkin, 9 Mod. than thoſe who were of age (a). But be that as it 

96.508 Mod. 481. 536. 2P. will, ſuch perſons being heirs at law are proper to 
. make application to Chancery to ſet aſide a co 

veyance got by fraud from their anceſtor. „ 


M. 1723, cor, M. R. 17. A pauper, 72 years of age, conveyed lands 
E Wes of 40 J. per ann. in conſideration of an annuity of 
2 E . 20 J. for his life. He lived but two years aſter. 
o proof was offered in this Upon a bill by the heir at law this conveyance was 


ſe that any inſtructions were 4 2 | 
pred — 2 20 e ſet aſide at the Rolls, it appearing that the old 


conveyance, or that the contents man was weak, and eaſily impoſed upon, and his 


Vide White v. Small, 2 Ch. Ca. 
103. Bennet v. Wade, 2 Atk. Macclesfield. | 


324. Evans v. Biood, 4 Bro. P. C. 557. Bridgman v. Green, 2 Veſ. 627, Filmer v. Gott, 7 Bro. 
F. C. 70. which are caſes of the ſame nature. 7 . | 


of it were ever read to him. Honor's decree was afterwards affirmed by Lord 


H. 1924, Cane. 18. Where a leaſe for years worth 200 J. per 


14 - another, ann. belonged to two co-parceners, and one of 


4 Eg. Abr. 8. pl. 1. them, upon a falſe ſuggeſtion that a fine of 250/. 
Vide 2 Com. Dig. tit. Chan- was to be paid for the renewal of it, obtained an 
cet). (T.) 11. Colebyv Smith, aſſignment of the other's moiety for 20 J., the court 
1 Vern 206. Wilkinſon v. J W 
Bravheld, 2 Vern. 307. Nichols ſet aſide this conveyance as fraudulent, and ordered 
v. Nichols, 1 Atk. 40g. Cory the aſſignee to account for a moiety of the profits, 


v. Cory, 1 Veſ. 19. Oldin v. 
Sambourn, 2 Atk. 15. Young and defendant to * coſts. 


v. Peachy, 2 Atk. 255. Kinchant v. Kinchant, 1 Bro. Ch. Ca. 369. 374. Evans v. Llewellyn, 2 Bro. 
Ch. Ca. 150. MI | 


p. 1725, cor. Lds. Corrs, 19. It was faid by Ld. Com. ebyll, in this 
22 Greaves, caſe, that there is a diverſity betwixt a deed and a 
= vill gained from a weak man, by miſrepreſentation 

x or 


: ö : 
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or fraud ; for, if a will be obtained from a weak 
man by falſe repreſentation, this is not a ſufficient 
reaſon (a) to ſet it aſide in equity; but where a 
deed (which is not revocable aza will) is gained 
from a weak man upon a miſrepreſentation, aud 
without any. valuable conſideration, the ſame ought 
to be ſet aſide. in equity (5). a 


5 20. A ſecond brother died, and his eldeſt and 
youngeſt brother conſulted a ſchoolmaſter, which 


of them had a right to his lands; he gave his 


(a) Vide Lord Thanet v. Lord 
Clare, Bodvill v. Roberts, aceord, 


(5) Goſs v. Tracey, 1 P. Wms. 
237, cantra.- A 
bn 2 cor. King, C. 
won v Lanſdown, 
Me. 364. | 


opinion in favour of the youngeſt, upon which 


they agreed to divide the eſtates. The court ſet 
aſide the deeds of conveyance of the moiety to the 
youngeſt brother, as being obtained by miſtake. 


21, Equity will not relieve a man againſt any 
deed or agreement pained from him when in liquor, 
merely for that reaſon, in regard this. were to en- 


courage drunkenneſs, Secus, if through the ma- 


nagement or contrivance of him who gained the 
deed, &c. the party from whom it was gained was 
drawn in to drink. 


22. The daughter of a freeman of Landon ac- 
cepted a legacy of 10, ooo. left her by her father, 
who recommended it to her to releaſe her right to 
her orphanage part, which ſhe releaſed according- 


ly. If the orphanage part be much more than her 


legacy, though ſhe was told ſhe might elect, yet if 
ſhe did not know, ſhe hid a right to inquire into 
the value 6f the perſonal eſtate, and the quantum 
of her of ys. part, before ſhe made her election, 


this is ſo material that it may avoid her releaſe. 


Lord Chancellor did not ſee any manner of fraud 
had been made uſe of in this caſe, but fill it ſeemed 
hard that a young woman ſhould ſuffer for her ig- 


. norance of the law or of the cuſtom of London, or 


that the other ſide ſhould take advantage of ſuch 
ignorance. Though it appeared that teſtator's 
daughter knew ſhe was bound either to waive her 
legacy, or to releaſe her right by the cuſtom; and 
that ſhe might make her election, yet it is hardly 
probable ſhe knew ſhe was previouſly entitled to an 
account of her father's perſonal eſtate, which Lord 
Chancellor ſaid much altered the caſe. It would 
give light to this caſe to aſcertain what was the 
value of the father's perſonal eſtate at the time of 
his death, and what it was at the making of his 
will; as alſo to know what the ſon received for 

adrancement. 


29 May 1734, cor. M. R. 
TJobnſen v. Medlicott, 
1 3 = Mm. 130. n. 
e Oſmond v. Fi P. 
Was. 129. and — . 


T. 1734, cor. Talbot, C. 


Puſey v. vrie, 


2 Ef. Abr. 270. pl. 24. 
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advencement in his ſathor's lifetime. Mis lordſhip 
faid, Let the plea ſtand for an anfwer, ſaving the 
benefit tilt the hearing, and let the defendant.the 


computation in groſs as ta theſe points. 
Ni. Reg. Lib. 8 May 1235. This cauſe was ended by" iſe. 
a by Abr. 270, pi 24+ (ng) 


18 April 1738, Dom. Proc. 23. The father on his marri had articled to 


enn, ſettle his whole eſtate, but neg eQting ſo to do, 
Gr. Va ESP. 1g. when the eldeſt ſon of that marriage attained his 
Ca, 17. ' full age, the father without giving him notice of 
4 Bro. P. c. * the articles, and with threats to allow him nothing 
a * unleſs he complied, and on promiſe to make an 
abfolute —_ on him in cafe he would com- 
Nd. Scrope v. Officy, pf. Ply, prevailed on him to join in making a ſettlement 
TR. A Lg eqns. vÞ Sand thereby to give the 
father a power to make a jointure on another wiſe. 
The father afterwards gave bond to make ſuch 
Jointure, and married. Fhis bond was ſet afjde as 
againſt the heirs, and the firſt articles eftablifhed, 
and the ſecond wife put to ſeek ſatisfaftion of her 

bond out of the perſonal eſtate. f 


28 Mar. 1736, Dom Proe. 24. A father by threats compels his ſon by the 
Scrope — & — 0g Ef: firſt wife to agree to a proviſion for a fecond wife 
2 Ee. A7. 34. 8/14, and her children in the ſon's own wrong, and who 
Gro. & Rud, of Low & Eq. 19. at the time of the agreement was ignorant of his 
nue . — right. This is a fraud upon the {Gn 
ere v. vert, ans not bound to a performance of the agreement. 


P. 1736, cor, Hardw, C. 25. Where a purchaſer” has given a full value 
Malden & Us. and others v. Me- for an eſtate, the miſtake or ignorance of ſome of 


80 7 — 2p. the parties to the conveyance of their claim under 


Priſad of his __ 1 a marriage ſettlement all not turn to the preju- 
neee. 
1 Bro. Ch. Ca. aa. Cann v. Cann, 1 P. Wms. 727. 


M. 1747, cor. Hardw. C. 26. Though a man is arreſted by due proceſs at 


Nicholls v. Nicholle, 1 Atk, 409: law, yet if he is obliged to execute a conyeyance 
decree, as regiſtered in Lib. B. (not under conſideration before) whilſt under arreſt, 


1737, fo. 508. ſully warrant the Equity will conſtrue it a dureſs, and relieve againſt 


| above concluſion. Sic 1 Roll. 4 deed under ſuch circumſtances, 
Abr. 687. cites 43 Ed. 3. 10. : 


Wilkinſon v. Stafford, x Veſ. jun. 43. Jide etiam Anon. 1 Ley. 68. Knight v. Norton, 3 Lecn. 239+ 
Roy v. Duke of Beauforty 2 Adk. 255 IV 635+ | . 41 


2 u, Hege 2, 2. Sir 7. . remainder- man in tail in the eſtate 
. Jn 3: in queſtion, being diſtreſſed, conveyed two manorg 
* — _ of the yearly value of goo/. expectant an an eſtate 
| for life ia his uncle Sir g. B., for the ſum of 3000. 
only, to the defendant, his heirs and aſſigus, om 

4 - 


ſon anſwer not a4 to partioulars, but by way of 


, and he in 
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aud after the death of Sir 8. B. without heirs male. | | 
Sir J. B. brought 4 bill to be relieved againſt this 


biene, #s unconſcionable. Lord Hardwicke held 
it « wid corrueyance, tven in point of law, the 
plaintiff had a remainder in 72 nh, bo — 
oy ſuch eflate ar he had, and not tiſpofe of the inherit= "4-7 
ance (a). (a) N Lawley v. Hooper, 


| 1 3 Atk. 278. (a.) Willis v. Jernegan, 2 Alk. 251. 
A perſon who conveys; an eſtate tail, conveys 

tatum flatum ſuum, which is an eſtate for life (5); (3) Ne Sanders 

and ds the deed in this caſe only carries an — rab. 437+ PAY 

for —— is not — eſtate as the parties con · ö 

trated for, and therefore void (c). (e) Fide v. Deakin 
In the cafe of a hard — where it is not Dom. — 1 

abſolutely executed but executory only, the conſtant | 

rule of equity is not to carry it into execution. 

A judgment of 6000/. being taken at the time 

of the purchaſe, as a ſecurity for the performance, 

Lord Hardwicke directed it ſhould ſtand as a ſecu- 

_ for principal, intereſt, and coſts, and no fur- 


There are all the material ingredients in this | | 
caſe, as well as in thoſe cited (4), to ſet aſide the (% N. Lord Arglaſs v. Mof- 
agreement as a catching bargain againſt a neceſſi- champ, 1 Vern. 75. 235, 337. 
tous and improvident heir. 3 1 9 

What guides the court in all theſe caſes, is the : * 
taking the advantage of an heir's being diſtreſſed; 
and ſuch is the principal ground of theſe decrees. 

The court have always extended their relief in See more of Catching Bargains, 
ſuch caſes, for the ſake of the public, to prevent 29+ tit. Heir, T Obi, 
people's gaming, to the prejudice of improvident 
perſons, and the ruin of families. Colts decreed 
. 


28. Z. the father in this caſe obtained an abſo- 11 Feb. 1741, cor. Hardw. C. 
lute conveyance from his daughter of her eſtate, Tg v. Peachy, 2 Ark. 254. 
and perſuaded her and her huſband to ſuffer a re- 
covery and bar the entail, declaring the uſes to one 
particular purpoſe 3 after which he made uſe of the 
deeds to another purpole. — will relieve in 
fuch caſe under the head of fraud (a). Lord (a) Yide Tendril v. Smith, 
Chancellor ſaid, a court of equity will never ſuffer 2 Atk. 35. Heron v. Heron, 
> deed of this ſort to ſtand. The caſe of Wilkinſon * A "apy N= De 2 
v. 2 An 2 Fern. 307. is material to this pur- chant, 1 Bro. Ch. Ca. 369. 354. 
poſe. - His lor#{hip aMfo compared the principal Hawes v. Wyat, 3 Bro. Ch. Ca, 
dale to Corterel v. Parchaſe, ca. temp. Talb, 64. and 156, , | | 
Walker v. Walker, 2 tk. 99. (n.) 2. But he ſaid, 

a oy gently firengthened by the recovery which 
the obtained his daughter, and which 
ingredient 


% D en a7 


ingredient afforded another ſtrong cireumſtance to 
relieye the plaintiff,” and decreed accordingly, 


Note; Lord Chancellor King, in the caſe of 


Ghſſm v. Ogden, refuſed to give relief on a'convey- 
| ance obtained by a father from his child in diſtre 
be would as thinking it a fair bargain between them (a); but 
not weigh the equality of confi- the Lords upon an appeal in March 1731 laid great 
weight upon the circumſtance of the conveyance 
being obtained by a father from his daughter when 
in diſtreſs, and reverſed the deere. . 


26 Feb. 1741, cor. Hardw, G, 29. Plaintiff and defendant were concerned in a 
Willis v. Fernegan, 2 Ait. 251+ lottery for the ſale of defendant's jewels. | Plaintiff 
A | agreed to take 11,000 tickets at a ſtated price, and 
if he could ſell them for more he was to have the 
ſurplus. Plaintiff by outſtanding his market and 
demanding an exorbitant premium, became a con- 
. fiderable loſer, and then he brought a bill againſt 
defendant to be relieved againſt his bargain as hard 
- and unconſcionable. Upon examination of wit- 
nedſſes, nothing appeared to ſupport the allegations 
in plaintiff's bill. Per Lord Chancellor—lIt is not 
ſufficient to ſet aſide an agreement, to ſuggeſt 
weakneſs and indiſeretion in one of the parties wh 
has engaged in it; for ſuppoſing it a hard bargain, 
if a perſon will enter into it with his eyes open, 
equity will not relieve him on that footing only, 
nor unleſs fraud in the party contracting with him 
| can be ſhewn, or ſome undue means made uſe of 
(«) Nd: Cheſterfield v. Janſon, to draw him into the agreement (a), which is not 


— — -— wy — pretended in this caſe. Bill diſmiffed with coſts. 


* Heaton, 1 Bros Ch. Rep. 9, 10. Gartſide v. Itherwood, 1 Bro, Ch. Ca. 560. Heathcote v. Paignon, 
2 Bro. Ch. Rep. 167. Lewis v. Pead, 1 Veſ. jun. 19. * 3 3 


s June 1741, cor. Hardw,C, 30. It is no ground for a court of equity to ſet 
Langley v. Brown, 2 fil. 202. aſide a deed, that one perſon had put an unguarded 
confidence in another. * 91 1 


21 May 7742, cor. Hardw. C. 31. The defendant a ſolicitor made an abſolute 
” 55 8 v. Glaſs, conveyance to himſelf of 1000 J. from the plain- 
* tiff's wife, whilſt parted from her huſband; he 

| conſiderations expreſſed in the deed were for ſervices 
Vide Walmley v. Booth, 2 Atk. done and favors ſhewn. Upon a bill to ſet aſide 
Dine. s _—_ Company v. the deed, as obtained by fraud, ſuggeſting that it 
5 was intended as a conveyance in truſt for the 

. daughter of the plaintiff by his wife, though the 
deſendant omitted to make any declaration of ſuch 

Vide Sanders on Uſes and truſt, Lord Hardwicke, under all circumſtances, 


Truſts, 17, 18, - decreed the deed ſhould ſtand only as a ſecurity 
Tab r... . for ſuch ſum as Was juſtly due to the — 


= - -w 


Tassen. deere 
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2 muſt be deemed a truſt for 
ughter, who being dead, it devolves u 
the plaiatiff as her — 825 
32. Plaintiff, as heir at law of Sir John Lee, 28 June 1742, cor. Hardw. C. 
brought his bill to ſet aſide a conveyance made by 1 
Sir Jabn to defendant, on a ſuggeſtion that it was — SS : — _—_ 0. 
obtained by groſs fraud and undue influence. The . Ak. 487. 539. 
circumſtances of impoſition were very glaring : Sir 
John was a weak man, of feeble intellects, almoſt 
amounting to idiocy or lunacy, and greatly under 
the power and influence of defendant Vade, to 
whoſe daughter Sir John was married by a Fleet 

rfon, in a ſtate of intoxicafion and inſenſibility, 
inſomuch chat he knew not of his alliance at the 
time it was formed, It appeared alſo that the 
deed of ſettlement complained of by the bill was | 
never read or explained to him either in the draft(a) (a) N Manſer's caſe, 2 Co. 3, 
or in the engroſſment; that one part only was Th9r9good's calc, 2 Co. 9. 
executed, which was never left with Sir Jabn or 
any body for him, ſo that he knew not of a power 
of revocation which was contained in it. On the 
patt of the defendant it was urged, that if Sir John 
was not inſane, but only weak, he might do an 
act that would bind him. Lord Chancellor ſaid, 
that was rightly obſerved, for there cannot be two 
rules of judging in law and in equity upon the 
point of inſanity. It remains to conſider if Sir 
John had any plain intention to diſinherit his heir, 
and, if he had, whether ſuch intention did not 
ariſe from fraud and impoſition, and from the 
— influence of defendant Vade over him. f 
uppoſing then that ſuch an intention was owing d Top v. Stanhope, 2 Bro. 
to Thad end impoſition, that would fetch back . © f. — . 
and reveſt the eſtate in the heir; and, if the ſettle- don was not à tench part Co 
ment were out of the caſe, nobody could have it ftrong. 
but the heir. Lord Chancellor directed the truſtees 
under the ſettlement to convey to the plaintiff, 
with a ſaving of the intereſt of Sir John's credi- 
tors, under the proviſion made for them in the 
deed, if any creditor ſhould appear, and decreed 
the deed to be delivered up to the plaintiff, toge- 
ther with immediate poſſeſſion of the eſtate ®, and a, Vide — — * — 
defendant Vade to pay all-coſts. 2 P. Was — James 0 
Graves, 2 P. WMS. 270 Bridgman v. Green, 2 Veſ. 627. Evans v. Blood, 4 Bro. P. C. 557. Filmer 
v. Gotc, 7 Bro. P. C. 20. Bates v. Greaves, 2 Vel, jun. 287. 

| 9 , 
F. making T. believe that the grant of a 2 July 1742, cor. — | 

ſewardſhip of a N * ſo drawn that he might 1 * 1. 337. 
Vor- II. | 0 revoke | 
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| revoke it at pleaſure; whilſt Z. had taken it to 
himſelf and his heirs, the court held that E. having 
abuſed the truſt repoſed in him, and manifeſtly 
intending to get the eſtate into his own hands, the 
grant of the ſtewardſhip muſt be given up, and T. 
muſt have his full coſts of ſuit: 


19 April 1744; Dem! Prot. 4. Where in a treaty for an agreement, one of 
| Meade Bart. v. Webb, Es- thi parties wilfully conceals a wes, fact, in order 
OSD 097+ to keep the other party in ignorance, and to profit 
by that ignorance; this is a groſs fraud, and will 

in equity ſet aſide the contract. | 


11 Dec. 1744, cor. Hardw. C. 35. If a conveyance, good at law, is ſet aſide 


— Baliol College, in equity for fraud, and the grantor is obliged to 
* go into equity for redreſs, he ſhall not be relieved 
without doing equity, by allowing to the grantee 

ſuch laſting improvements as he may have made. 


Sv in the caſe of turning abſolute conveyances 


into ſecurities for money adyanced only. 


21 Jan. 1746, Dom. Proc. 36. A. obtained a conveyance from an inſane 
Evans v. Blood & al. Adminiſ= perſon long before any commiſhon of lunacy iſſued 
fraters, 4 Bro. P. C. 557 or was executed. This is a fraud, and the con- 
| veyance ſhall be ſet aſide, though the conſideration 

money was near the value of the eſtate. 


3 July 1747, cor. Hardw. C, 37. An agreement, if reaſonable, and to ſettle 

Cory v. Cory, 1 Vf. 19. family diſputes, will not be ſet aſide in equity — 
becauſe one party was drunk, or becauſe pate 

authority was exerciſed, if no unfair advantage 


was taken. | 
1 Feb. 1750, cor. M. R. abſ.C, 38. Defendant had been ſteward to plaintiff's 
* Tr. = father, after whoſe death he was appointed receiver 


of. the plaintiff's eſtate by the court, during his 
minority, at a ſtated ſalary. Upon a bill to ſet 
aſide a conveyance executed to defendant, after 
plaintiff came of age, which (as framed) was a 
conveyance of plaintiff's reverſion of ſome leaſe- 
hold eſtates ſor lives, in conſideration of 180/. 
Per. M. R.—If the court were ſatisfied there was 
an impoſition on the plaintiff they would ſet aſide 
the deed ; but the tranſaction muſt be preſumed 
fair, unleſs the contrary appear, of which in this 
caſe there is no evidence: there is no ground of 


fraud charged. But there js another proper head 


of equity for the conſideration of the court, which 
will hold a ſtrict hand over all deeds executed by 
young gentlemen juſt after coming of age, E 
| | , ons 
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ſons preſuming too much on the confidence repoſed 
in them. If defendant's ſalary had not been ſuſſi- 
cient;/ the court would have increaſed' it; but he 
contented: himſelf till the plaintiff came ot age. 
No draſt was laid before the plaintiff for the 
ſab of himſelf or his friends: a blank was lefe for 
the conſideration: money in the deed engroſſed; 
and, although no fraud or mifrepreſentation ap- 
peared, it was imprudent in the defendant not to 
let ſome third perſon peruſe the deed on the plain- 
tiff*s behalf. The deed contained improper cove- 
nants for the plaintiff to execute, even if he knew 
the contents; aud there was a fallity in the mate» 
rial part, which ſtated” that it was a ſale for a 
valuable confideration. Defendant has given up 
the point, that any money was ever deſigned to be 
aid, and has diſclaimed-a purchaſe ; as plaintiff 
had declared it ſhould be a gift, defendant had 
watning enough to frame his deed- accordingly. 


In Clarkſon v. Hmway, 2 P. 
Was 205. great ſtreſs was laid 
on what appeared to the court on 
the fate of the deed; though'in 


But to go farther; though the deed had not con- that*caſe there was andthef cirs 


tained that falfity,, but had been framed as a 
bounty, confidering the light in which the defend- 
ant ſtood with regard to the plaintiff, his Honor 
would be inclined to interpoſe, for fear of the 
precedent. His Honor would not give his final 
opinion, until he could aſcertain if ever there was 
an inſtance of eſtabliſhing a voluntary deed not at 


all appearing: to tally in every part with the deſign 


and nature-of the grant, nor importing the truth 
of the tranſaction; but here one intended a 
bounty and the other imprudently framed it ſo as 
that'againſt alt ſucceeding to the eſtate it might 
appear a ſale aud grant for a valuable confiderationz 
and, if ſo, his Honor was inclined to eſtabliſh it in 
this caſe, for he acquitted the defendant of fraud. 
His Honor laid no weight on the defendant's ſer- 


cumitance not applicable to this, 
which would have ſet that aũde. 


vices during the plaintiff's minority. The ſmalineſs 
of the value induced him to think there was no 


deſign to draw in the plaintiff, for, if there had, 
he would bave taken ſomething more valuable than 
a remote reverſion. The majus or minus however 
is of no conſequence ; for, unleſs ſome inſtance 
could be ſhewn, his Honor inclined that the deed 
ſhould be delivered-up to be cancelled. On taking 
further time to conſider of the caſe, his Honor ſtill 
feared the example, but expreſſed his deſire to 
ſupport the deed ; and he then delivered his opi- 
nion, that the deed not being as claimed by the 
defendant; ig not, with regard to the manner in 
2 O0 2 which 
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6 Nov. 1750, cor. Hardw. C. 
Bennett 


wy 
livery, 
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which it is executed by the plaintiff 


» Proper to 
ſtand out in that light againſt him. If the caſe 
could be relieved from that difficulty, it would be 
hard to ſet aſide the deed from the manner of 
drawing it. His Honor ſuggeſted that the mode 


to ent this from remaining ſuch: a title out 


v. Myſgrove, 2 Vi. 51 


againſt the plaintiff, would be to diſmiſs the bill 
ſo far as it ſought entirely to ſet afide the deed, 
and that the defendant ſhould execute a ſpecial 
releaſe to the plaintiff, reciting the whole of the 
deed, and that it was merely voluntary, and then 
to decree the defendant to releaſe to the plaintiff 
all.the covenants in the deed (as.being improper 
in a grant of a bounty) which is the middle way 
between ſetting it aſide and letting it exiſt totally. 
Decreed accordingly to be done at the expence of 
the defendant, but no coſts on either fide. 


39. Bill by a judgment creditor having an elegit 
againſt the n, to ſet aſide a fraudulent 
conveyance. Objected, /, That plaintiff ſhould 

o to law, for that a fraudulent conveyance is void 

y the ſtatute, 2dly, That the plaintiff had not 
ſufficient evidence of fraud. Per Lord Chancellor — 
Where a judgment is obtained, plaintiff is entitled 
to relief, becauſe that affects the reality of the 
land. As to the firſt objection, plaintiff would 
have failed in an ejectment at law by reaſon of a 
ſpecial circumſtance in this caſe, though notwith- 

anding that the conveyance might ftill be made 
in fraud of creditors; and if that was done without 


delivery of poſſeſſion, ſuch a conveyance would not 


have been ſufficient, though part of the conſidera- 


Vide Twine's caſe, 3 Co. tion was real (a). However, whether the plaintiff 


which there was not a de- 


Wo 


could recover at law or not, he is entitled to go 
into equity, the diſtinction there being, where a 
ſubſequent purchaſer for a valuable conſideration 
would recover the eſtate, and ſet aſide a preceding 
voluntary conveyance; if that conveyance was fairly 
made without actual fraud, the court will ſay take 
the remedy at law, but wherever the conveyance is 
attended with actual fraud, though the plaintiff 
might go to law by ejectment, and recover poſſeſ- 
ſion, he may prefer his bill in equity to ſet aſide the 
conveyance, which is a diſtinction between actual 
and preſumed fraud, from its being merely a con- 
— — As to the ſecond objection, there being 
ſufficient evidence of a fraudulent and collufive 
conveyance to deceive the plaintiff and geo 

7 other 
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other creditors, the court ſo far ſet it aGde as 
fraudulent againſt the plaintif's debt by elegie, 


40. A. being a poor man, and weak in his in- 
tellects, was prevailed on by B. his neighbour to 
ſign a paper, alleged to be an appointment of B. ag 
receiver of the rent of a ſmall eſtate belonging to 
A., and then let for 20/. per ann, on a leaſe almoſt 
expired. This paper afterwards turned out to be 
an agreement for a leaſe of the eſtate to B. at only 
141. per ann. Soon after B. obtained an actual 
leaſe from A. of this eſtate, ſor a term of 41 
at the yearly rent pf 140. in conſideration of 52., a 

receipt for which was ſigned and witneſſed ; but no 
notice was therein taken of the agreement. Held, 
that this leaſe was void, as having been obtained by 
fraud and impoſition. 


41. A father, by miſrepreſentation, impoſed 


upon a truſtee in a ſettlement to conſent to his exe- 


cution of a power. On bill brought to ſet aſide 
the father's appointment, the truſtees were admitted 
to prove the impoſition, but the father was not, to 
clear himſelf. : 


42. No conveyance for a valuable conſideration 
can afterwards be ſet up as a gift. Many convey- 
ances have been ſet aſide on that ground. The pre- 
ſent was a fictitiodd conſideration inſerted by deſire 
of grantor himſelf, yet it was ſet aſide in equity, 
though found a gift by the jury, and an account 


waz directed. 


43. Where a huſband by force, Wc. compels 
his wife to execute a deed of ſeparation, and there- 
by to accept of a very ſmall maintenance, much in- 


ſerior to his rank and fortune, a court of equit 
will relieve the wife againſt this deed, and refer it 


to a Maſter to ſettle a proper maintenance. 
44. J. S. purchaſed an eſtate of his aunt for 


: 10,000 J., which was proved to be worth 20,000/. 


and upwards; but in the conveyance, the confider- 
ation of natural love and affection was added. 


Held, that this was a groſs fraud upon the aunt, 
and the conveyance was accordingly ſet aſide. 
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abe, 5 Bro. P. C. 30. 


3h May, 1755, cor. Hardw. C. 
Scroggs v. 3% 44. 272 


9th July, 175 Sr. Hardw. C. 
B _— v. Green, 2 Veſ. 627. 
Vide S. C. more fully ſtated 
ante tif. Con ũdei ation. 


18th May, 1767, Dom. Pros. 
- Lambert v. Lambert, 
6 Bro, P. C. 27a, 


3d Feb, 1774, Dom. Proe. 
Filmer, Clerk, and another v Ct, 
E. 7 Bro. P. C. 70. 


A. purchaſed a reverſion worth 1200/. for 6th Feb, 1776, cor. Bathart, C. 


45+ ; 
nook, which he bond fide paid. Upon a bill to im- 


peach this purchaſe, it was contended, that the de- 
: a 3 " defendant 


Bullock v. , Limb. 764 


M. 1778. cor. Thurlow, C. 
Stepbent v. Lord Bateman, 
1 Bre. Cb. Ca. 22. 


12 Nov. 1782, cor. Lds. Comrs. 
Gartfide v. Iſherwood and others, 
1 Bro. Ch. Ca. 558. 

Vide Filmer v. Gott, 

7 Bro. P. C. 70. 


P. 1784. cor. Gould, J. abf. C. 
Kin. hant v. Kinchant, 
| 2 Bro, Cb. Ca. 369. 
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ſendant ought only to hold the eſtate as a i 


for the 200/. z but Lord Chancellor ſaid, the queſ- 
tion was not whether the conſideration was ade- 
quate, but whether it was valuable ? For if it were 
Fica a conſideration as would not be deemed frau- 
dulent within the ſtatute of Elizabeth, it ought not 
Jo he impeached in equity. Bill diſmiſſed without 
colts. =o 


46. Equity will not ſet aſide a deed entered into 
by parties appriſed of their rights, in.order to put 
an end to a ſuit, although upon inadequate conſi- 
deration. f ä 


47. Equity will ſet aſide leaſes for lives, obtained 
by the agents of a deceaſed perſon of weak in- 


tellects, upon inadequate conſiderations, as fraudu- 


lent, 5 


48. A ſon, tenant in tail of an eſtate upon the 
death of the mother, (who was tenapt for life,) 


made a ſettlement of it ſor the beneſit of the fa- 


mily, in conſequence of an agreement ſo to do in 
the mother's lifetime. The father having derived 


ſome benefit under the ſettlement, a bill was 


* 


(a) Diet. Glanville, i 
Cro. Elis. _ FO 


(b) Va. Cory v. Cory, 1 Veſ. 
19. Blunden v. Barker, 1 2. 5 


Was. 639;- 


H. 1787, cor. M. R. 
Zum v. Llewellyn, 
2 Bro. C5, Ca. 150, 


I kj. dbr- 24. 


brought by the other children to ſet it aſide, as en- 
tered into under undue influence. Per Gauld, J. 
—'This queſtion is not between the creditors of 
either party, but between the parties themſelves. 
H the ſettlement were evidently unreaſonable, it 
would be fraudulent on the face of it, and would 
afford evidence of improper conduct. This is a 
ſtrong caſe of a voluntary ſettlement by an elder 
brother for the beneſit of the family, and the advice 
of a father to make ſuch a ſettlement is to be ap- 
plauded. A father has an intercſ{t in all his chil- 
dren (a), and ſuppoſing he had exerciſed ſome pa- 
rental authority, it would not have been ſufficient 
to reſcind the tranſaction (b). If in this caſe the 
father did exerciſe his authority, it was very hap- 
pily applied. There is no reaſon to ſuppoſe an 
abuſe of power, nor any ground to ſet the ſettle- 
ment aſide. Bill diſmiſſed without coſts. ' 


49. J. S. ſeiſed in tail of lands, deviſed them to 
L. in fee. L. aware that the teſtatrix had not 
barred the entail, went to E. her eldeſt brother, on 
whom he ſuppoſed the lands had deſcended, and 
told him that the lands were deviſed to him, but 
that the purchaſer with whom he was in treaty re- 

quired 


„ 


cumſtances, and even the moment before marriage, 


Fr "WP 


5 3 Obtained by Fraud, Circumvention, &c. D—e . 367 


uired . the heir at law to join in the con 
— that he would give him 200 4. to join. Aft, 
wards L. having diſcovered that the lands were 
gavelkind, and had deſceuded on the two brothers 
of J. S., he called on the elder to procure the 
younger to join alſo, which he did, and the 200 /. 
was divided between them. It appeared that the 
brothers did not know that the deviſe to L. was 
void, nor the value of the eſtate, but that the 
joined conſidering it their duty to affirm the deviſe 
of their ſiſter. On a diſcovery of their right, how- 
ever, they filed the preſent bill to ſet aſide the con- 
veyance. ' Per M. R. No caſe being cited, the 

reſent muſt ſtand on its own circumſtances. 

here is no evidence of fraud or impoſition, but as 
the offer was ſuddenly accepted without farther 
inquiry or information, the conveyance muſt be 2 
ſer aſide as improvidently entered into. | 


50. A conveyance by a woman under any cir- 3 Mar. 1789, cor. Thurlow, C. 
Strathmore v. Bowes, 


is good primg facie, and bad only if there be fraud, pw WE = ante, 


as when made pending the treaty without notice, fec. 1. | 


81. A deed obtained by fraud or dureſs is na 21 July, 1580, cor. Thurlow, C. 


revocation of a will made prior thereto, — N = 
See Agreement, Bond, Fraud, Heir, Poft-Obiit, 
Seductian. 
Deeds in fraud of marriage agreements, ſee 
Marriage. 


SEC. 4. Of Deeds loſt, concealed, can- 
celled, ſuppreſſed, or deſtroyed. 


bs [DEFENDANT in this caſe demurred, becauſe T. 1689, cor. North, C. 8. 


inti Culſrey v. Turner, 1 Vern. 247» 
plaintiff had not made oath of the loſs of 2 mh, 


his deed. Per cur,—Where plaintiff prays only a that chere a bil is merely for 4 
diſcovery, he need not make ſuch an aſſidavit as he 22 no afticavit is neceſſary, 

, . _n_7'F.T. but if the plaiatiff ſeeks to change 
mult if he prays __ ; * the CEE cannot —— 2 
be tranſlated without ſuch an oath. alſo, then an affidavit of the loſs 


muſt be annexed to the bill. Ne Nicholſon v Pattiſon, 1 Vern. 370. Anon. 1 Vern. 180. Anon, 
Prec. in Ch. 536. Anon. 3 Atk. 179. Whitchurch v. Golding, 2 P. Wms. 541, Dormer v. For- 
teſcue, 3 Atk. 132. Walmſley v. Child, 1 Vel. 344. Rootham v. Dawſon, 3 Anſtr. 85 . accord, 
Ft vide Anon. 1 Vern. 59. ſolus contrariut. See theſe caſes ſtated, ante, tit. Affidavit, ſ. 1. Bill, C, u. 


2. After a decree of diſmiſſion affirmed on an M. 1686, cor. Jeffries, O. 
appeal to the Lords, a bill was brought for a diſco- B v. Searle, r Lern. 4.16, 
very of a deed (ſaid to be burnt pending the appeal) 

004 - which 
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which made out the plaintiff's title, and the bill 
was brought to the end that after ſuch diſcoy 
the plaintiff might apply to the Houſe of Lords for 
relief. On demurrer, the defendant was ordered 

- to anſwer, but plaintiff to proceed no farther with- 
out leave of the court. Bo 


M. 1686. cor. M. R. 3. A widow before her ſecond marriage aſſigned 
Hint v. te 1 Fern: (oB. over ſeveral goods to truſtees for the benefit of her 
Ce Cds chil- children by her firſt huſband (a), and the ſecond 
dren of the firlt marriage was held huſband having ſuppreſſed this deed, which was 
to be a good conſideration in this made without his privity, and whereby the parti- 
_ | culars of the goods would have appeared, he was 
decreed to pay 800/., which was proved to be the 

ſum mentioned in the deed, and to be the value of 


the goods 


p. 2689. cor. Lds. Comte. 4. If a leaſe of lands (by deed) is loſt, the leſſor 

Toxers v. Meer, 2 Vern. 98. may declare on a demiſe in general, without ſaying 
it was a leaſe in writing. Otherwiſe of a thing 
which lies in grant. 


T. 1691. Cane. 5. A. on the marriage of his ſon ſettled ſeveral 
Brootbank v. Brookbont, lands, viz. as to part, to the uſe of himſelf for life, 
; — remainder to his ſon for life, remainder to his firlt 
and other ſons in tail; and for want of iſſue, re- 

mainder to plaintiff his brother, and his heirs; and 
as to the other part, to the uſe of the ſon for life, 
remainder to.the wife for her jointure, remainder to 
the firſt and other ſons in tail; and for want of 
iſſue, remainder to plaintiff and his heirs. The ſon 
and wife died without iflue in the life of 4. F. 
then got the ſettlement and cut it in pieces, but the 
counterpart was intire in the hands of A., and the 


bill was brought to diſcover it and have it preſerv- 


ed. The counterpart being confeſſed in the anſwer, 
plaintiff obtained an order to have it brought into 
court ; and a motion was made to have that order 
diſcharged, for that the remainder to plaintiff was 
merely voluntary, and that therefore he ought not 
to have any aid in equity z but the court would not 
diſcharge the order, but directed the deed to be 
brought into court, and there remain, to hinder 4. 
from ſelling the eſtate from plaintiff. 


Raw & Ux. and another v. Petr, hrother in tail. A. not knowing of the intail, made 
1E. Ar, 169. pl. 3. 39. a ſettlement on his wife for life for her jointure, 
which B., who knew of the intail, and had the deed 
in his cuſtody, engtoſſed. After the death 3 A., 
e 


8 eee. 


e ©. SAY of 


mu, any ow» roy wy vn x ww HH 4A 4 = & 


e + a © ws wc A&A 


* „ . RO OY gw "op 


SS, v- w _— WF WW WW cons ©» TT — 


WW ß, IG DT, D WW „ 


0 — q 


$4. Lyhh, concealed, dęſtroyed, &c. D—e 569 
B. recovered in ejectment againſt his widow but 
the court relieved the widow, by decreeing B. to 
confirm her jointure, and granting a perpetual in- 
union againſt the ejectment on account of the 
fraud of B. in concealing the intail, which if it had 
been diſcloſed the ſettlement might have been made 
Ferd. This decree was afterwards affirmed by the 


7. Defendant — 45 d a marriage ſettlement, 6 July, 1700, cor. Wri 
_—_ a remainder in tail male was limited to tam . Bes 2 * 

intiff's father, and all the prior eſtates were 4 he 116, 
pent. Upon proof that the ſettlement came to 13 V. Ane. 82.7 1 
defendant's hands, and that he had confeſſed it in 100. pl. 12. 
an anſwer to a former bill, though he now denied * ag r 
it, decreed the plaintiff ſhould hold and enjoy the Ad is Dro. Fe. 
eſtate. 6 | 1 Bro. P. C. 151. 

The following authorities ſhew what evidence the aires | 

loft, ſuppreſſed, or deſtroyed : — a v. —— bn. be * „ — 
2 Eq Abr. 286, pl. . cited in Dalſton v. Coatsworth, 1 P. Wms. 733. Cowper v. * 250. 
2 P. Wan. 748. Cookes v. Hellier, 1 Veſ. 235, Whitfield v. Fauſſet, 1 Veſ. 389. Cole v. Gib. 
ſon, 1 Veſ. 306. Clavering v. Clavering, a Vei. 233. n 


8. A ſettlement under which plaintiffs claimed T 15cs, cor. Wright, ©. . 
being loſt, but having been proved in Chancery by 72 Holcraft v. Smith, 


the plaintiffs themſelves 7hirt 4 ago, when th H. -r. 413. pl. 4. 
— not concerned in point > — theug h thy OPEN 
were ſince entitled by that deed; it was ordered, that 

a copy of the deed ſhould be admitted to be read at 

law, and alſo that the plaintiffs' depoſitions ſhould 

be as ep to prove the deed, although they now claim 

u it. N N 


9. Defendant by anſwer confeſſed he had in a T. 1706, Canc, 
paſſion burnt his marriage articles, but it being CSanſn Ur. v. Run, 
proved that he produced them after the time he , . 
ſaid they were burnt, he was committed; and „ 
though he made oath he had them not nor could 
produce them, yet the court would not diſcharge 
li till he conſented to admit the articles to be as 
ſet forth in the bill. 


10. Where there were articles, and in them a T. 1708, cor. Cowper, C. 
covenant, to coyenant in the conveyance, that the Fare v. Lord Bernard, 
lands were free from incumbrances, Lord Chancel- K. —＋ : 
lor Cotuper ſaid, this is not a covenant that the lands 1 
are free, but only that in the conveyance he would 
covenant ſo. In the caſe of ſuch a covenant, if any 
incumbrance is diſcovered between the executing 
the articles and ſealing the conveyance or deed of 
ſettlement, whereof the party had no notice, that 

| incumbrance 


incumbrance ſhall be diſcharged even before the 
ſealing of the deed of ſettlement, both as the con- 
cealment is a fraud, and becauſe it would be need. 
leſs to enter into a covenant, which,.before enterin 
into, is already known to be broken; but againſt al 
other incumbrances diſcovered afterwards, there is 
the party's covenant only. 


6 Feb. 1779, cot. Parker, C. 13- A purchaſer is not to be aſſected with a 


Butler v. Burk | | 
18 Vin. Abr. 118. pl. i concealed Conveyance. 


2 Eq. Ar. 684. pl. \ q | / 
M. 1721, cor. M. R. 14. Bill for relief, againſt the ſuppreſſion of a 
25 „ee, deed, by which plaintiff's uncle bad ſettled a term 
- By. fm abs. 1 z. in ſuch manner as that aſter his and his wiſe's 
| death (which wife was the defendant) withe 

out iſſue, the ſame was to come to the plain - 
tiff for the reſidue of the term. Plaintiff's 

uncle was dead without iſſue, and the defendant 


the wife had burnt the deed. Defendant by an- 


ſwer but faintly denied it, viz. that fhe did not 


remember (he ever burnt or deſtroyed the ſaid deed, 

It was objected by the deſendant, that if the limi- 

tations of the ſettlement had been as ſworn to by 

the witneſſes, the remainder over to the plaintiff. 

of the truſt of the term would have been void at 

lawz and therefore, ſuppoling the deed to have 

been ſuppreſſed, it could not (though. admitted) 

profit 2 plaintiff, or make him any title. But 

per M. R.—The term might have been limited 

over in ſuch a manner as to be good; and his 

Honor ſaid he would ſo intend it in the, preſent 

(a) Hob. 109. cited alſo in caſe, for every thing muſt be preſumed in odlum 
— 4 nd r Vn. ſpotiatoris., His Honor then, conſidering in what 
cally fam the Regilter Book, manner he ſhould pronounce his decree, cited Rex 
(r. 1616, B. 1095.) 3 the de. and Lord Hunſdon v. Co. of Arundel (a), Sanſon v. 
—_— —_— Aan Rumſey (ö), Hampden v. Hampden (c), and Woodroff 
« ſhould hold and enjoy until v. Burton, in February 1719, in which laſt men- 
« the defendant prouced the tioned caſe a deviſee brought his bill againſt the 
« deeds mentioned and proved heir 3 and, it being made to appear that there was 
« duly — ſuch a will as the plaintiff had ſuggeſted, and that 
(% 2 Vern. 861. where de, the defendants had deſtroyed it, d Chancellor 
tens articled to give 3 mr- Parker decreed the defendant to convey the pre- 
— — + = ali miſes to the plaintiff in fee, and to deliver up the 
which being made to appear de- poſſeſſion, which his Honor ſaid ſeemed to be the 
— an enn. moſt effectual and reaſonable decree. But in the 
admitted the articles to be as Ned Principal caſe the court ſaid, there could be no 
in the bill, which, commitment decree for the poſſeſſion, nor any preſent convey- 


de Colt wir newer lend. ance to the plaintiff, it appearing that the remain- 


(c) 23 Vin. Abr. 540. Ca. r. der of the term was only limited to the plaintiff 
1 Bro. P. C. 250. 2 Eq. Abr. after 


{ 
| 
i 
| 
c 
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(4. Lali. concealed, deftroyed, &c. _ 571 
after the death of the defendant. His Honor 286. pl. 1. where defendant bad 


decreed, however, that defendant do aſſign over ER. father's will under 
the term to truſtees, in truſt for herſelf for life, — many ts ans Sx 
and afterwards for the plaintiff, and that ſhe ſhould but noexaR account was given of 


. 4 . the contents thereof, which the 
bring the title deeds into court and pay coſts. defend mt might have cleared by 


producing the will. Decreed therefore, that the plaintiff, the deviſee, ſuoul hold and enjoy till the 
— produced the will, which decrce was afterwards affirmed by the Lord Chancellor, and finally, 
by the Lords. | 

From the ſeveral cited caſes, therefore, as well as from the caſe of Woodroff and Burton, and the prin- 
cipal caſe, it appears, that formerly, where an heir ſuppreſſed a deed, the court decreed the party claiming 
to hold againſt the ſuppreſſor ; but now the court goes farther, and decrees the ſuppreſſor to convey, 


15. A parol agreement being confeſſed in the H. 1724+ Cane. 
anſwer, ſhall be executed, though not in writing. — * 9 Med. 6. 
The agreement in this caſe was originally in ment, l. 3. fl. J. and nov. 


writing, but was loſt. 


16. A bond for performance of articles, though H. 1-24, cor. Las. Ccmrs. 
cancelled, was made an exhibit, and allowed as —_— * Eg _ 183. 
evidence to prove the execution of the articles, 7 1 7 5: 
the limitation being inſerted, and recited in the 


condition of the bond. 
17. A. contracted with B. to ſell him a houſe M. 7527, cor. King, C. 
in Middleſex, which was ſettled by his marriage Bearriff v. Smith, 


articlesz but not — his contract, and * % U 3077 
t 


availing himſelf of the want of regiſtry of ſuch 
articles, the court decreed him to pay all coſts for 
the fraud in concealing the deed. 


18. In a bill purely for the diſcovery of a deed, T. 1-29, cor. King, C. 


or to have it delivered up, there is no need of 3 — 
annexing an athdavit that the deed is Joſt. Secus, 1 x, Ae. —— he 


if relief be prayed generally as to recover the e, Godfrey v. Turner, 2 
money on a Race | Vern. 247. et ante, with notes. 


* 


19. Where a defendant has concealed the deeds, M. 1731, cor. King, C. 


making out the plaintiff's title, he ſhall account 


for the profits, not ſrom the filing of the bill only, 2 Eu. Ar. 7. pi. 17. 388. pl. 3. 


but from the time the plaintiff's title accrued, Vide Dormer v. Forteſcue, 3 
Ark, 124. Townſend v. Aſh, 3 Atk. 34. 


20. Where there is a ſubſequent mortgagee P. 2734, cor. Ta bot, C. 


without notice, who has poſſeſſion of the title Þ — 


deeds, the firſt mortgagee ſhall not compel a deli- It ſeems neceſſary to make rut 


Te - : t ing him a caſe of fraud or groſs negligence 
very of the writings from him without paying — Dn—— Me 


his mort ge money. : Peter v. Ruſſcil, 1 E- Abr. 321. 
The firſt mortgagee permits the -mortgagor to pl. 3. Gilleſpy v. Conte, Amb. 
keep the title deeds; and the — ſhewing 552. Tourie v. Rand, 2 Bro. 
8 : Ch. Rep. 650. Plumb v. Fluit, 
a fair title, mortgages the premiſes to a ſecond 1 Ses, 1791. Mocatta v. 
mortgagee, to whom he delivors the deeds ; = Murgazoyd, 1 P. Was. 39 - 
8 - r 


firſt mortgagee. is acceſſary to the drawing in of 
the ſecond, : of Na thaw 
17347 cor. Talbot, C. 21. It is but a flight equity for an heir to ſay he 
* v. Wiſe wants the writings of his Ls unleſs he claims 
"af ate . under ſome deed of entail concealed from him by 
2 Eg. 25 30g. pt 27% his anceſtor's deviſee. | | 


M. 2734, cor. Jekyll, M. K. 22. It appeared in evidence in this caſe, that 
v. Earl 7 Cowpers, S. C., one of the executors of teſtator's will, had 

2 F. Ve.. 746. poſſeſſed himſelf of teſtator's papers, without the 
participation of his co-executor, and had burnt or 

deſtroyed ſuch of them as he thought fit. Sir 

Foſeph Jekyll ſaid, this is a fact of ſuch a nature, 

that, it ought to be thoroughly weighed, not merely 

with regard to the preſent cauſe, but as it con- 

cerns property in general and public juſtice, It 

further appeared, that applications were made to 

S. C. on behalf of teſtator's widow, deſiring that 

ſhe or ſome perſon for her might be preſent at 

the opening of the teſtator's papers, which the 

| executor declined, ſaying that there 'were private 
N Dalfion v. Coatſworth, Papers not fit to be ſeen, Upon this evidence, 
1 P. W. 732. and the known, maxim omnia præſumuntur in adium 
| iatoris, it was inſiſted two preſumptions aroſe ; 

ſt, that S. C. the executor had executed ſome deed 

to the teſtator (his brother) whereby his title to the 

lands contefled for wal conveyed or releaſed ; and, 

ſecondly, that ſuch deed was by him burnt or 

deſtroyed, Per M. R.—Before this evidence is 

conſidered, it muſt be premiſed, that theſe pre- 

ſumptions go farther than any court of law or 

equity has gone in any caſe of ſuppreſſing or de- 

(a) Hob. 109. cor. Lord Elleſ- ſtroying evidence. In Rex and Co. of Arundel (a), 
mere, affiſted by the two Chief Lord Hobart ſays, the bill affirmed the king's title 
Juſtices and M. R. to be by attainder of Francis Dacres, who was 
ſeiſed of an eſtate tail; but the deeds whereby the 

eſtate was come to him were not extant, but very 

vehemently ſuſpected to have been ſuppreſſed by 

_ ſome under whom defendants claimed, therefore 

(% T. 14 Jac. 1. lib. B. fo. the decree (as appears by the regiſtrar's (5) book) 

; 1095. though in Hob. 109. the ran thus: © that the king and his heirs, and Lord 
et 1d bin beamer dend © Tlunſdlen, his farmer, ſhould hold and enjoy until 
| #4 hold and enjoy till defendants “ the defendant produced the deeds therein par- 
„„ ſhould produce the deeds, and (c ticularly mentioned, and proved once to have 
- — conll- 4 been extant and. duly executed.” By the printed 
report of this cited caſe the deeds are ſuppoſed but 

not ſaid to be proved. Hence it ſeems the exiſt- 

ence of the deeds was fundamental to the decree, 

and the proof of them fully expreſſed in 1 
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the decree, In Gartfde v. Ratcliffe (e) the deed 
burnt or cancelled was proved. In Hunt v. Mar- 
theres (d) the deed ſuppreſſed was proved; and in 
Wardour v. Beresford (e) (as appears by the regiſtrar's 


book, P. 1687. fo. 491.) © the Lord Chancellor, is 


« on reading and examining witneſſes viv4 voce, 
« declared, MS pn were through the 
« careleſſneſs of the defendant embezzled, and 
« therefore he confirmed the Maſter's report, 
« which had not made the defendant any allow- 
« ance for diet, &c. by reaſon of ſuch embezzle- 
% ment.” Here, by the proof of the embezzlement 
of the bee it ſeems that there were ſuch papers. 
The caſe of Co. of Plymouth v. Bladen (F) appears by 
the regiſtrar's book to be a bill by plaintiff for an 
account againſt defendant, her ſteward, whom ſhe 
had impriſoned z and, upon promiſe of his liberty, 
had got a trunk in which were all his vouchers, 
inſiſting, that though he kept the key, yet it was 
eaſily to be opened, and that it was to be preſumed 
it had been ſo ; and it was impoſſible for him to 
prove what the plaintiff had taken out, or to ac- 
count without his youchers : this plea was argued, 
and ordered to ſtand for an anſwer. Afterwards, 
by an interlocutory order, the trunk was directed 
to be delivered to the uſher of the court; and, 
upon hearing the cauſe, the Lords Commiſſioners 
decreed the defendant to account, and ordered the 
trunk to be brought before the Maſter, who was 
to open it in the preſence of both parties, and 

to have copies of the papers found in it; in this 
caſe the court would not preſume material papers, 
or even a ſuppreſſion of any ſuch, * it ſhould 
ſeem the trunk was got at by the plaintiff in a 
very unwarrantable manner, and only took the beſt 
care they could that the papers, whatever they 
were, ſhould be produced. His Honor ſaid, there 


had been no caſcs at law, and that he had cited 


all the material ones in equity; but, though there 
might have been others which he could not re- 
member, yet he did not believe there had been 
any one * there was not ſome proof made of 
the exiſtence of the deed ſuppoſed to be ſuppreſſed 
or deſtroyed (g). His Honor then proceeded to 
conſider the manner and circumſtances of the 
executor's poſſeſſing himſelf of and deſtroying the 
writings of the teſtator in the principal caſe, in 
order to ſee whether they afford a ſufficient pre- 
ſumption that there was ſuch a deed or- writing, _ 

that 
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(e) x Ch, Ca. 292. 


(d) 1 Vern. 408. = 
—* Vern. 452+ but not 
reported there. 


(f) » Vern. 33g 


(eg) Sic, Saltern v. Melhu'ſh, 
Amb. 249. in which caſe Lora 
Hardw, lays it down as a princi. 
ple, that where the contents of a 
deed deftrozed are proved, the 
party ſhall have the ſame beneſit 
as if the deed itſelf was produced, 


574 D=e Deeds. 94. 

. that S. C. (the. executor) did burn or deſtroy: it. 
Although each executor, having the whole office 
in him, has authority to do what 8. C. did, yet 
he ought to have ſtayed for his co-executor z but 
then it does not appear that his co-executor when 
he came took upon him to act in any manner, or 
ſo much as to enquire concerning his teſtator's 
papers, or any of his affairs ; and indeed he might 
reaſonably think S. C., whom he found in teſtator's 
houſe, had taken ſome care about his affairs; and 
probably he might think, S. C. being teſtator's 
brother, and one who had no intereſt in his eſtate ' 
(that he knew of at that time), was more proper 
to look into bureaus or cabinets, and inſpect 
papers, than he was; and, it appears from the 
evidence before the court, that he did think fo. 
Again, if S. C. had executed ſuch a deed of re- 
leaſe, and had intended to ſuppreſs or deftroy it, 
he would have taken a clandeſtine way for that 
purpoſe, as the ſuppreſſion of deeds does in its 
nature ſuppoſe, and not have burnt papers and 
writings at ſeveral times in an open public manner. 
His Honor declared, that had there been the leaſt 
politive proof of a releaſe from S. C., he would 
totally diſmiſs his bill; but, when ſuch releaſe or 


conveyance is only ſuppoſed or inferred from ap- 

pearances, out of which that ſuppoſition: does not f 

neceſſarily or even naturally ariſe, his Honor could p 

not but think the title of S. C. was ſubſiſting. l 

The law is clear, and courts of equity ought to . 

follow it in their judgments concerning titles to n 

equitable eſtates; otherwiſe great uncertainty and 8 

(5) Though procredings in confuſion would enſue (+). | P 
equity are ſaid to be ſecundum diſ- 8 "NS 
cretionem beni viri, yet when it is aſked, Vir borus ef} quis ? the anſwer is, Qi corſulta patrum gui leges 

Juraque ſervat; and it is ſaid in Rook's Ca. 5 Rep. 9g. that diſciet on is a ſcience not to act arditrarily d 

according to men's wills and private affections. p 
The diſcretion executed here is to be governed 
by the rules of law and equity, which are not to 
. oppoſe, but each in its turn to be ſubſervient to 

the other. This diſcretion in ſome caſes follows b 

the law implicitly, in others aſſiſts it and advances | 

the remedy; in others again it relieves againſt the 5 

abuſe or allays the rigour of it; but in no caſes - 

does it contradict or overturn the grounds or prin- 2 


ciples thereof, as has been ſometimes ignorantly 
imputed to the court. That is a diſcretionary ni 
power, which not even the higheſt court acting in Ti 
a judicial capacity is by the conſtitution entruſted 
with, | 
| of 
" ar. It 
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2t. If à mortgage is found cancelled in the =; Nov. 1738, cor. Hardw, C. 
poſſeſſion of the mortgagee, it is ag much a releaſe Hart ifon v. Ou, 
as cancelling a bond; but there muſt be ſome —— 
deed to reveſt the eſtate in the mortgagor. 


22. A mortgage and an aſſignment of a mort- 24 May, 1742, cor. Hardw. C. 
gage were put into defendant B.“s hands, to receive Jacen v. Butler and others, 
the principal and intereſt, who pawned them to A _ 3 
the defendant S. for 100 1. Lord Hardwicke held, Vide Grey v. Cockerilly 
that'as' the pawner muſt by the deeds appear to 2 Ack. 114. 
have no property, he could not avoid decreeing 8. 
ta deliver the deeds to the plaintiff, and leave the 
pawnee to his remedy at law againſt B. 

Lord Chancellor ſaid, it was proper to prefer a 
bill in equity for the recovery of deeds in ſuch 
caſe, for in trover the plaintiff could not have the 
deeds themſelves, but only damages for the de- 


tainer. 
23. Bill for a 1 of title deeds, and for 17 Dec. 1743, cor. Hardw. C. 
relief alſo. Demurrer, for want of an affidavit Anon, 7 Aid. 17. 


that plaintiff had not the deeds in his cuſtody, ry 8 


allowed upon the conſtant courſe of the court. 


24. A purchaſer made an objection to a title 14 April, 1743, er. Hard. C. 


for want of a deed, which had been inrolled at a Harw:y v. Philips, 
2 Att. 541. 


ublie office, but could not be found. A copy of p;4+ Medlicot v. Joiner, x 
it; taken in 1632, atteſted to be a true copy by five Mod. 4. and Anon. 6 Mod. 225. 
witneſſes, was produced in court. Lord Hardwicke 2 DDS —_—_— 
was of opinion this would have been ſufficient, cited, er wide ctiam Lady Holcroft 
even without an atteſtation. Sed /ecus, if the ori- v. Smiih, 2 Freem. 259, 260, 


ginal deed had been in the hands of a private 


perſon. 

25. Though evidence may be given at law of a 11 March 1744, cor. Hardw, C. 
deed that is loſt, it is otherwiſe as to a bond, for a — 0 _ 
profert in curia muſt be made of it. n 6. 2.) 


Centra Totty v. Neſbitt, 3 Term Rep. B. R. 153. In a note. 


26. The ſettlement in this caſe was by leaſe and 25 OR. 1744, cor. Hardw, C. 
releaſe, and it was objected, that it was defective —_— — al. 
by reaſon of the loſs of the leaſe for a year. Sed . 

cur. That does not at all affect the ſubſtance 
of the caſe, and a conſideration being proved though 
the leaſe is miſſing, the releaſe will amount to a 


covenant to ſtand ſeiſed (a). 2 4 22 88 of 


niary conſideration will not raiſe an uſe, by way of covenant, to ſtand ſeiſed. Jide Sanders on Uſes and 
Truſts, 358. 


27: It wgs inſiſted in this caſe, that a ſurrender 3 May 1749, 0or. Hardw. C. 
of a copyhotd eſtate to the uſe of a _ ought 5 


576, D=e +-* 2... Des... x hs 
| be preſumed, having been loſt at the time the court 
rolls were burnt. But per Lord Chancellor—The 


preſumption that the ſurrender was loſt from the 


court rolls being burnt, is mere matter of law, nor 

will equity go upon preſumption of evidence any 

more than a court of law, although if deeds are 

deſtroyed by a party who would take the benefit of 

them, a court of equity will go farther than a court 

{«). Vide Lord Hunſden's caſe of law in adium ſpoliatoris (a). But if the deſtruc - 

in Hob. and many ſubſequent tion be caſual, the evidence is the ſame in law and 
— equity. | I 


10 Feb. 1750, cor. Hardw.C, 28. A deed (or record) loſt may be proved by 
Whitfield v. Tau, . circumſtances, ſo far as they may be given in evi- 
* . dence to a jury, for in point of profert it is another 

thing. But for this the law _— a proper foun- 

dation to be laid, and two things are neceſſary, 

firſt, to prove that ſuch a deed once exiſted, for an 

anſwer admitting that ſuch a deed did once exiſt to a 


certain intent, is not to be relied upon as evidence 


5 


of all the uſes of the deed, but as an admiſſion only 


that ſuch a deed, and uſes ſomething of that nature 
had exiſted. The next ſtep is to ſhew ſome ground 


that the deed is loſt, or being in the adverſary's 


hands cannot be come at. In the principal caſe 
there was ſufficient evidence to trace the loſt deed 
iato the hands of the defendant, who was the pur- 
chaſer of a rent charge iſſuing out of eſtate in 
queſtion, and had himſelf produced the leaſe for a 
ear, which is a part of the conveyance. This 
1 Hardwicke ſaid was a foundation to let the 
pn read his draft, which was ſtrongly proved. 
is lordſhip further obſerved, that before he pro- 
nounced, his decree, he would be ſatisfied of the 
new practice ſtated, viz. that a perſon may declare 
or avow upon a deed of which he ought to make 


profert, ſetting forth that it is loſt, for if ſo there 


1s no need to go into equity upon a loſt bond, fince 
it may be declared upon, which would make a great 
alteration in the proceedings in equity. - f 
Upon pronouncing the decree (on the 2oth Feb, 
following) Lord Hardwicke ſaid, the loſs of a deed 
is not always a ground for a plaintiff to come into a 
court of equity for relief, for if there is no- more in 
the caſe, although he is entitled to have a diſcove 
of that whether loſt or not, courts of law admit 
evidence of the loſs of a deed proving the exiſtence 
of it, and the contents juſt the ſame as a court of 
equity. There are two grounds to apply to equity 
for relief, annexing an affidavit to bill: — 
Dy” | where 


reset 


* 
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where the deed is deſtroyed or concealed by the = 
defendant; and whenever that is the caſe, the 

laintiff is entitled in equity to relief, upon the rea- 

on in Lord Hunſden's caſe a) Another is, where (a) Hob. 109. 
the plaintiff cannot recover at law without making 
profet of the deed in pleading. If a man has loſt | 

a bond, he is entitled to go into equity, not only 

for a diſcovery, but to have a decree for payment; 

becauſe he cannot declare without making profert, 

the defendant being entitled to oyer. In Bloodwink 

v. Oſborn, T. 22 Geo. 2. in an action of covenant 
for rent in arrear, there was a lopg title to the 

rent created in 1656 ſet ſorth, and then a dereign- 
ment to the title to the,rent brought down in the 
declaration, and all the material deeds were ſet 
forth to be accidentally deſtroyed by fire; to this 
the defendant pleaded two pleas, which were two 
iſſues on the title: they were tried before Birch, J. 

in 1748, and there was a verdict for the plaintiff: 
the defendant took iſſue, ſo that it was too late to 
take advantage of it, for it ſhould have been de- 
murred. to wich ſpecial cauſe and ſhewn. As to 
the caſe of R. v. Hayes in B. R., in quare impedit, 
that not being determined, his lordſhip would not 
(if it depended upon that) ſend a plaintiff to law 
who went into court on a plain equity, frequently k | 
admitted on a loſt deed, to try his chance, whether 

the judges would eſtabliſh this pleading. The 

judges indeed ought to be afuti ; but the allowing 

this in pleading will put the pl-intiff or defendant 

in replevin * reat difficulty, which is to be 

conſidered in letting ſuch new inventions into 

pleading, his lordſhip therefore would not counte- 

nance it before it had been eſtabliſhed by the 

judges. The only caſe having a tendency to the 

principal caſe is Carver v. Pinckney (5), where the (5) 3 Lev. 3. 
court held a declaration good gued defendant penes 
ſe habet, without ſhewing the indenture ; but there 
was a ſpecial reaſon which is not in this caſe, viz. 
the 29 Car. 2. of augmentation, expreſs]y enabling 
the vicar, Qc. to take a diſtreſs or bring an action 
of debt: the opinion of the court in that cafe was, 
that the plaintiff was enabled to ſue by the ſtatute, - 
and might excuſe profert. But his lordſhip went | 
— on that ground; frogs on the Two in 

the principal caſe might ſue without prefert e, in » The queſtian in 
the — . the — of the rent charge, which — —— way Fes * — — 
he had bought of them, and that they were to be purchaſer of an equitable title to 
conſidered as his truſtees. The conveyance was a rent charge, againſt defendand, 

Vor. Il. Pp on | 


— 


ne 


„ ß . . / , AO ß , OR. Gs _ 
— * 


578 De : Deeds, 7 

us the owner of the land, the deed on the ſata & ws and he N 4 the * 
Rr ed from the ſtatute had no right to 

loſt or concealed by defendant? poffeſſion of the deed or counterpart, Which had 

| — judged a reaſon to excuſe the plaintiff in debt 

or covenant, or the avowant in replevin, from pro- 

267 N Bl fr nail ducing the deed in conrt, and might plead it 

te) N Dy. 277. pl. 38. without Profert (e). But though it is clearly eſtab- 

| Ekoſf's caſe, On. 3 liſhed, that in pleading a deed under the ſtatute of 

| - way — — Stockman 22 Uſes no profert need be ſet out; it is 8 conſi- 

Hampton. Reynel v. Long, dered) but a ſpungy reaſon; there is a better. The 

88 which are autori- owner of a, rent=charge is not entitled to the 

db gat of ies it need not be ſer Charters which belong to the owner of the land, 

out with profert in cur. becauſe and that falls within the reaſon of Carver v. Pinck- 

— — ney. As the plaintiff will not be under this diffi- 

cover at law. Sois Noy, 145+ culty in pleading, he is not entitled to come into 

equity for want of a deed to change the juriſdic- 

tion for that cauſe z but ſtill he is entitled to a 

decree, firſt, for a further aſſurance againſt the 

owners of the rent charge; and next, to make 

uſe of their names in diſtraining for the arrears. 

But no attornment is neceſlary in a conveyance on 

the ſtatute of uſes; and, if the further aſſurance 

be executed before diſtreſs or ation brought, ſo 

that the legal eſtate will by ſuch conveyance be 

out of the owners of the rent charge, the owner 

of the land ſhall not ſet it up or take advantage of 

it. This is a very conſiderable queſtion at law, 

for by this method defendant may be driven to 

very diſadvantageous iſſues. The inconveniences 

0) 10 Co. 92+ are clearly ſtated in Layfield's caſe (d). Lord H. 

| however would give no opinion, it being for the 

judgment of a court of law ; had it been material, 

his lordſhip would have cited Sorver/by v. Sparrow, 

3. R. 16 Ges. 2., where, upon application to diſ- 

Me. Attorney - General obſerved penſe with profert, becauſe of the inability to give 

__ _ 132 — oyer, the court would not do it, for the plaintiff 

with a proſert, and afterwards was {1OuId net have brought his adtion before he had 

8 its — the deed; and it was not like the caſes where the 

-vit of its being loſt ke would court could help by imparlances. 80 in White v. 

_—— — - — Mantgamery, 71 — Ge. 2. in debt on bond plain- 

not conceive what Lord King tiff ſaid he could not make profert, the bond being 

meant, for that would be a plain in the hands of a * yet the court would 


error on the record. 


not excuſe the want of oyer. 
11 Mar. 1751, cor, N. R. 29. On a bill to ſupply the lofs of a deed charged 
. to be in defendant's hands, though a ſtrong caſe for 
2 If. 2339, © making an immediate decree, yet a trial at law 


muſt be directed, if defendant inſiſts on it, there 
being the ſame rule of evidence at law and in 


equity 


* 


$ 4. 290, concealed, agſtroyed, &c. 


equity on the loſs of a deed ; nor is it neceſſary to 
order that the depoſitions of the witneſſes ſhould be 


read at law, for courts of law always read them. 


30. The truſts of a ſettlement made after mar- 
riage were to raiſe portions for daughters on failure 
of iſſue male, to whom an eſtate was limited in 
tail. There was iſſue male one ſon, to whom one 
of the daughters had given a general relcaſe, not 
knowing of the ſettlement, for it did not appear 
that the ſettlement was diſcovered or known in the 
family till after the death af the ſon, when it was 
found among his grandmother's papers. Decreed, 


the portions to be raiſed after the failure, notwith- 


ſtanding the releaſe. 


31. Plaintiff, in order to prove the contents of a 
deed charged to have been deſtroyed or loſt, pro- 
duced a deed ingroſſed but not executed, and 
which was proved to be a copy of the deed loſt. 
ObjeCted, that the evidence of the deſtruction was 
not ſufficient. Lord Chancellor thought the deed 
ought to be read. The rules by which evidence 
(even parol) may be given of the contents of a deed 
upon ſufficient grounds, are, | 

if, To ſhew that the deed is in the hands of 
the oppoſite party, and that he does not produce it 
after notice. . 

2d, To give a reaſonable account of the loſs or 
deſtruction of the deed. By the rule of law, the 
beſt evidence muſt be given which the nature of 
the caſe will admit, which rule in no caſe is con- 
ſtrued with greater latitude than in caſes of this 
ſort. 

In the principal caſe there was ſtrong evidence 
that the deed did exiſt, and of the contents of it. 
Evidence of loſs or deſtruction generally depends 


on circumſtances, and it is ſeldom that poſitive 


proof can be had; but it was proved in this cauſe 
that the deed was burnt. And Lord Chancellor 
further ſaid, that though all caſes of ſpoliation 
come in a favourable light before the court, yet 
notwithſtanding the rule that things are to be taken 
in odium ſpoliatoris, it ought to have no other conſe- 
quence than that where the contents of a deed de- 
ſtroyed are proved, the party ſhall have the ſame 
benefit as if the deed were produced. And this 
his lerdſhip laid down as a principle. 


Pp 2 32. V. P. 
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17 June 1751, cor. Hardw. C. 
Ramſden v. Hyltcn, 


Hylten V. Biſcce, 2 Ve. 305. 


10 Dec. 1754; cor. Hardw. C. 
Saltern V. Melbuifh, : 
Anl. 24 


Medlicot v. Joiner, 1 Mod. 4. 
was ſaid at the bar to be the firſt 
caſe where evidence of the con- 
tents of a deed was admitted; and 
Dr. Leyfield's caſe, 6 Co. 38. was 
cited to ſhew with what caution 
ſuch evidence ſhoyld be admitted, 


„ vt es 
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6 Maich 1755, 1 r. Hardw,C, 32. . P. malle n Atafèt GGnveyance of ſeveral 
e eee, eſtates to His dabphtkf, 4b *WHhom he had given a 


4 
—_— EE portion on her marriage, and ſhe was jointured, ' 
The father kept poſſeſſion of the eſtates and of the 
title deeds alfo, and aftexywards deviſed theſe eſtates 
by will. -It appeared in evidence, that the father 
made the conveyance to diſqualify himſelf frem 
ſerving the office of ſheriff of London, by reducing 
his eſtate under the value of 15,000 J., but after- 
wards he changed his mind and paid the fine. 
Upon a bill by the plaintiffs as deviſees againſt the 
heir at law of the daughter, Lord Chancellor ſaid, 
theſe ſort of caſes ſtand on their own circumſtances. 
All conſiderations of fraud and truſt mult be laid 
aſide in this caſe. V. P. was miſtaken, and he 
„ knew it when he made his will, for though be 
Fide Ward v. Lant, Prec. in meant to diſqualify himſelf by parting with the 
Ch. = 3 is legal eſtate, he meant to reſerve a beneſicjal inte- 
88 | E reſt ; he therefore received the rents, and he fold 
part of the eſtates. The conveyance by V. P. 
ought not to take effect againſt his intention, un- 
leſs he had actually excuſed himſelf by taking the 
oath, which would have been againſt conſcience, 
and in fraud of : th: local law of London, Held, 
that the will paſſed the truſt, and that the heirs of 
the daughter ſhould canyey the legal eſtate to the 


plaintiffs. | 
6 March 1758. Dom. Proc. | 33. The wilful concealment or deſtruction of a 
* oye) v. Te. deed, is a fraud upon the parties intereſted ; and 
3222 7 5 300. therefore yer thing ſhall be preſumed in their 
| favor againſt the perſon guilty of the fraud. 
10 March 1777, Dom. Proc. 34. Where a will recites and refers to a volun- 


Healey v. Copley, Egg: & al. tary deed, which cannot, aſter the teſtator's death, 
* be found, this reference and recital will eſtabliſh 
it; and it will be conſidered as incorporated with, 

and conſtituting part of the will, 


T. 1798, cor. Buller, J. abt C. 35. Lady S. was a widow, and apparently in 
_ 1 poſſe ſſion of large eſtates, . married her as bona 

q Yeſ. jun. 28. 2 „ jide in poſſe ion. After the marriage it appeared 
See the event of this cauſe and ſhe had previouſly made a ſettlement of her eſtates, 
ry — . a" without the — of B., to deprive him of 
tit. Deeds, ſ. 1. * his marital rights. pon the caſes cited (a), it 
© (a) Vide Carleton y. Earl of was admitted as an eftabliſhed principle, that a 
2 — widow cannot for general purpoſes make a ſecret 
King v. Cotton, 2 F. Wis, 674. CONVEyance to defeat the rights of her ſecond huſ- 
| ban, of which he is a purchaſer of the higheſt 


conſideration in law. | 
36. Though 


a 


54. Loft, concealed, deſtroyed, &c. 
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36. 3 a court dil permit a plaintiff H. 2225 bor. Phurlow; Os 7 
to declare upon a that does not ouſt the .us 
court of Chancery 6 1 ion. Fi et BY — 
} bas „er { (10 nostog cited in 3 Tem Rep. 153. n. 
it to Goitts ' 75c(l36t 21.4 
SEC. 5. In what Caſes the Cour wòil 
order Deeds to be delivered up, or 
brought into Court for Iuſpection- 
117 236301 #16 
Term and 


1.L QUITY. will oblige a tenant for lifei to de- 
liver deeds. to the heir confirming the life 
gate but, if there are any meſue remainders in 
tail, as long as there is a poſſibility of iſſue, the 
caurt will not order them to be taken out of the 


1 Z 


hands of the tenant for life. | 


2. If deeds are depoſited with- A. by mortgagor 
and mortgagee, before the condition LES A. 
is truſtee for the mortgagor, afterwards for the 
mortgagee; and, if A. deliver them to the mort- 
gagee, equity will not decree them to be delivered 
to the mortgagor. | 


— 


3. If an heir at law brings a bill for deeds and 
writings againſt the widow of his anceſtor, he 
muſt eſtabliſh her jointure, though it was made 
after the marriage, aud not purſuant to any marriage 
articles, but purely voluntary, | 


4. The plaintiff was a remainder-man in tail in 
a voluntary ſettlement, and the bill was for a diſ- 
covrry of the deed; but it appearing to the court 
that the entail was diſcontinued, the court would 
not relieve the plaintiff. 


F. Bill for a difcovery, whether in a mortgage 
made by A. to B, which had been aſſigned to the 
defendant, there was not ſome truſt for the benefit 
of the plaintiff. Defendant by anſwer denied there 
was any truſt declared for the plaintiff The an- 
ſwer being replied to, the queſtion at the hearing 
was, Whether the defendant was obliged to produce 
the deed? The court would not compel the de- 
fendant to produce the deed, ſaying, that by this 
method all purchaſers may be blown up. 


6. If a deed is made of an eſtate with a power 
of reyocation, and after it is revoked, he to whom 
the inheritance belongs tnay by bill compel ſuch 

7 Ty: deed 


M. 1687, cor. Jeffries, C. 
Towers v. Davys, 1 Vern. 479. 
1 Eg. Abr. 168. pl. 3. 
Vide 2 Ch. Ca. 4. 


H. 1688, Canc, 
iy v. Berry, 2 Vern. 35. 
1 Eg. r. 167. pl. 1. 


M. 1704, cor. 


Wrizh t, C. 8. 


Hall v. Atkinſon and another, 
2 Vern. 46 J. 
1 Eg. Abr. 5 pl. 5 


To this deciſion the reporter 


adds, Quere tamen? 


P. 1705, Carc. 


Anon. Cilb. 
2 Eg. Abr. 


— 


—— «% — 
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deed to be delivered up to him to be cancelled ;. 
becauſe the deed of revocation may be loſt, and 
then it is unreaſonable the other deed ſhould be 
ſtanding out. 


M. 1420, eve. M. R. 7. J. S. lent money on a bad ſecurity, which 
Opie v. Godolphin, his lawyer advifed him was a good one; if it prove 
09 $46. | otherwiſe, and he has notice that another made 


2 Eg. Abr. 284. pl 2. title to it, he muſt deliver up all the vritings 


except the mortgage deed, for there may be a 
covenant in that for payment of the mortgage 
money. * 


T. 1723, cor. Macclesfield, C, 8. A peer diſinherited by his anceſtor is entitled 
Earl 25 * v. Howard, to the favor of the court; and, on bill and anſwer 
5 to have the family deeds brought before the Maſter, 
7 285. P . - 8 x 

Vide Sir Fd. Battifn v. ar- in order to ſee whether any thing can be diſcovered 

piogton, 3Þ, Wms. 363. to his advantage, | 
Lord Chancellor ſaid, it was ingratitude to the 
crown for a peer to deviſe away the eſtate from 


the honor. 
H. 1723, cor. King, C. 9. A bill to compel _ to enter to preſerve 
-_ * Reeves, contingent remainders, is of the firſt impreſſion, for 
. 2, their title is merely at law; but every remainder- 
161. pl. 11. man hath a right to come into a court of equity, 


and pray the aid thereof, to compel perſons to 
bring into court the deeds and evidences relating 
to the eſtate. 


23 Mar. 172 f, Dom. Proc. 10. On a bill by the lord of a manor, praying a 
Raus Bart, u. Parker © al. commiſſion to aſcertain the boundaries of a copy- 
SIS £00. hold eſtate, an ifſue was direQted to try what 
copyhold lands were in the poſſeſſion of the de- 
fendant. But, on an appeal, this. decree was 
reverſed, and a. commiſſion of enquiry directed, 

with a previous inſpection of all deeds, Cc. 


M. 1725, Canc. 11. Bill by one of the co-heirs of A., claiming 

Veg 9 Med. 99. a moiety of an eſtate under the ſettlement of his 
el. Ca. in Cb. 2. p . . . 

2 Eg. Abr. 377. pl. 7. grandfather, againſt which claim defendant ſet up 

2 Cb. Co. 4. the will of A. in his favor, and inſiſted he was not 

obliged to produce the ſettlement until the will was 

Vide 1 Eq. Abr. 36. pl. 36. ſet aide. Per cur. —This is a diſpute between co- 

2 Com, Dig. Ch, (31. 3.) heirs, and the plaintiff can have no better right to 

5 ſee the deed after the will is ſet aſide than now. 

Decreed the deeds to be brought into court, and 

plaintiff to have his coſts. | 


12. An 


JJ ———᷑:ÄX 


1 — , . ' a a. 


95. Produttio—lnſpeftion, &ec. D—e 3883 


12. An order was made at the Rolls that the p. 1727, cor. Ki 
defendant might inſpe&t a deed proved in the Si Robert Daver ny 
cauſe, and referred to by the depoſition as part en. 410. 2 Swe. 764. 


thereof; but Lord Chancellor diſcharged that Sy — key 4 yo 


order, for that the defendant before hearing ought riogton, 3 P. Wms. 35., Davy 


not to ſee the ſtrength of the cauſe, or any deed, , Barber, 2 Atk. 489. Blount 
to pick holes in it; and his lordſhip ſaid, no ſuch „ 


order in like caſe was ever made. 


13. The defendant's witneſs proves a deed, and H. 1729, cor King, C. 
refers to it in his depoſition : the plaintiff cannot Led v. Lord Warrington, 
compel the defendant to produce the deed at the 74 22 2 b 
hearing, the reference thereto not making it part Wms. 420, EI 
of the depoſition, ſays, Qu. et vide gett ſon ＋ — er arg _ 

14. Bill by teſtator's heir at law, ſuggeſting that mT. 2734, cor. Talbot, C. 
his widow _ - the 1 to the On a ang — a decree of 
inheritance of the lands of which teſtator died YE 
ſeiſed, ant to which the heir claimed title. Tel-. 25. T. 3. ray 
tator's widow inſiſted by her anſwer that all the Ca. temp. Jab. 284. 
real eſtate was deviſed to her in fee. On the firſt C. e Tamer v. Morſe, 
heating Lord King decreed, that, as plaintiff was 
heir at law, all teſtator's deeds ſhould be brought 
before the Maſter, that plaintiff might inſpect 
them (a), and have liberty to bring an ejectment, () Vd. Earl of Suffolk v. 
and that the defendant, as deviſee, ſhould not give 3 . _ 177» * — 
in evidence any dormant term or incumbrance. 36%. ads: 
Plaintiff afterwards had a re-hearing, when Lord 
Talbot affirmed Lord King's decree, though he 
thought it but a flight equity for an heir to ſay he 
wants writings, when his title as heir ſtands in 
need of none, unleſs he claims under ſome deed 


of entail concealed by the widow or executor. 


15. Lands in co-parcenary deſcended upon 4. T. 1745, cor. Talbot, C. 


and B. A. died about eight months after, before NE, net — Xp. I 


any receipt of rent or partition made, whereupon \ 2, Ar. 389. / 19. 
his widow brought a bill againſt B. (et al.), charg- In this caſe, the eſtate being 


ing, that defendants had got geen of all the title 1 de, ebe ef ode, wen 


deeds, whereby ſbe was diſabled to fue for dower at recovery in a writ of dower, put 
law, and therefore prayed to have dower aſſigned her her in poſſeſſion but of a third of 


2 . an undivided moiety; and that 
in e = of what lands deſcended to her huſband. cs 494 


Defendants demurred, becauſe dower is a right for a certainty, and to ſet out part 
_ at law, and triable by a jury, and that no to — ay in — 
impediment was ſuggoſted why ſbe could not recover get s 0 M0 LON 

there; and inſiſted, that for detainer of dower, da- — D g wg, Wy 


mages were to be aſſeſſed by a jury, and that ſbe was 


not entitled to the poſſeſſion of the deeds, but that 
they belonged to the defendatits. But Lord Chan- 
cellor over: ruled the demurrer, ſaying, that in = 

; | Cale, 


_— 
— 
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eaſe, A. dying before receipt of rent or partition made 
foe could not 5 befor a ſeifin at law to entitle herſelf to 
dower, without the aſſiſtance of the deeds ; and that, 


as A.'s eſtate 20as complicated, ſhe muft come into equity . 


for a partition, otherwiſe he muſt (after judgment 
and execution) at the end of every fix months be 
driven to her action againſt ſuch as held jointly 
with her, and who received the profits, for her 
ſhare, and alſo for damages for detainer, which his 
lordſhip thought abſurd and unreaſonable. 


T. 17355 cor. Talbot, c. - 16. Plaintiff claimed by virtue of a remainder 


Bettiſon ——— al. in tail expectant, on tenant in tail's dying without 
The 2. (of 3 oſel for iſſue, and was the heir male of the family. De- 


defendants in this caſe) objefted fendants were ſiſters and heirs general of the tenant 
that the court would not afhit ® in tail, and by their anſwer ſhewed that their 


intiff in picking holes i 1 
por 4 —5 title, — — brother, the tenant in tail, ſuffered a recovery, 


them, before bearing to produc declaring the uſes to himſelf in fee, referring to 


the deeds, and that both parties : ; 
— — ca ie the deeds in their cuſtody. The court ordered, 


was not uſual for the court to in- before the hearing, the defendants to leave with their 
But Lord Chanceller clerk in court the deeds making the tenant to the 


— _ it is — — — precipe, and leading the uſes of the recovery. 
, 


that the honor f of the family deſcended on the plaintiff, and it is for the benefit of all parties that 
it ſhould be done before the hearing; for if the dzed be a proper one to make a tenant to the precipe 
plaintiff will go no farther, and dants, by referring to the deeds in their anſwer, have made them 
part thereof 1. Wherefore his lordſhip ordered as above. 


* Vide Buden v. Dore, 2 Veſ. 445. + Vide Earl of Suffolk v. Howard, 2 P. Wms. 178. 
Ny. Whether the bare reſerence to a deed, without ſetting it forth in bac verbu, will make it part 
of the anſwer? £7 wide Hodſon v. Eal of Warrington, 3 P. Wms. 34. 


H. 1745, cor. Hardw, C. 17. A motion was made on behalf of Hervey 
Alen v. Mon, 3 th. 302: Aflon againſt Lady Afton, to deliver up one part of 
her marriage ſettlement, ſhe admitting ſhe had 
two. yeh; 
She had her own part in her cuſtody, and be- 
came poſſeſſed of the other as executrix to her 
huſband, which part he had indorſed as his own. 
Lord Chancellor direQed the ſcttlement to be 
produced before the clerk in court, but would not 
order it to be delivered up on motion, that being 
, | the very end of the bill. 1 
His lordſhip compared this to the caſe of a pur- 
chaſer, who, if he denies notice, need only ſet 
forth the purchaſe deed, and plead his purchaſe in 
bar to a difcoyery of the title deeds. _. 
| ere is no occaſion to offer to confirm Lady A.'s 
(a) Y:d: Chamberlain v Knapp, title to the jointure (a), for both parties claim 
7 Ark. 52. and the cakes cited in under the fame deed, and becauſe it muſt appear 
gs | what their title is before it can be confirmed,z, but- 
| that will not extend to a precedent. title deed 
where the perſon had a precedent eſtate tails, 
: 3 A oint- 


— WY fo@y w-o Goo oc 
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A jointreſs and a purchaſer ought to produce 
their deeds, that it may be ſeen whether the lands 
they claim are compriſed therein 


18, A remainder-man- in tail, or a reverſioner 
in fee, may go into equity to have the title deeds 
ſecured for his benefit, though an eſtate for life is 
ſtanding out. | 


19. A jointreſs will. not be obliged to bring her 
jointure deed into cqurt, or before the Maſter, 
unleſs the party requiring it will confirm her 
jointure (a); but the court will direct her only to 
deliver in a ſchedule of the deeds, that the court 
may order what ſhall or ſhall not be produced. 

Senhouſe v. Earl, 2 Veſ. 450. Ford v. Piecing, 1 Ve. jun. 76. 


20, A ſon, a remainder-man in tail, under a 
ſettlement made by a grandfather, in which the 
father is tenant for life, without impeachment of 
waſte, prefers a bill to have the title deeds brought 
into court, Lord Hardwicke refuſcd to direct it, 
and ſaid ſome third perſon, and ſecure place agreed 
ypon by the parties, would be a much more pro- 
per depoſitory than a Maſter. 

His lordſhip ſaid, that the relief prayed was 
the firſt of the kind he ever ſaw ; ſuch applications 
have been made againſt a jointreſs; and, on the 
remainder- man agreeing to confirm her jointure, 
the court have done it (5); or where a remainder- 
man has been a ſtranger to the tenant for life, it 
may have been done, but not in ſuch an inſtance 


as this (c). 


21. When the heir at law, by his anſwer to a 
bill brought to eſtabliſh a will, admits it to be 
duly executed, and to the purport ſet forth, ſaying 
at the cloſe of it, that he is the heir at law of the 
teſtator, this is not ſufficient to entitle him to the 
znſpection of the deeds and writings belonging to 
the eſtate; beſides, in this caſe the heir does not 
ſo much as point out which deeds he wants to 
inſpect, nor the ſubſtance of them, which he might 
do, though not in his cuſtody. 


22, An heir, before he has eſtabliſhed his title 


at law, may go into equity to remove terms out of 


the way which would prevent his recovering at 
law, as alſo for the production and inſpection of 
deeds and writings, 
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14 July 1746, cor. Hardw. C. 
Smith v. Cooke, 3 Ath. 382. 
Vide lvie v. Ivie, i Atk 431. 

Pyncent v. Pyncent, 3 Atk. 571. 


20 May 17.7, cor. Hardw, C. 
Petre v. Petre, 3 Ath. 511. 


(a) Nde Chamberlain v. Knapp, 
I Atk. 52. Lord Portſmouth v. 
Lady Effingham, 1 Veſ. 440. 
Leach v. Trollope, 2 Veſ. 662. 
Pyncent v. Pyncent, 3 Atk. 571. 


24 OR. 1747, cor. Hardw. C. 
Pyncent Vs Pyncent, 
3 Ath. 571. 

Lord Chancellor ſaid, the court 
is not much inclined to depoſit 
family title deeds in the hands of 
a Maſter, leſt they be loſt, f 


91 5 Petrie v. Petiie, 3 Atk. 


(c) Ivie v. Ivie, 1 Atk. 437. 
Smith v. Cook, 3 Atk. 382. 


26 July 1749, cor. Hardw. C. 
Potter v. Potter, 3 Al. 719. 
1 VJ. 274. A. 98. 


31 July * cor. Hardw. C. 
Harriſon & U 


v. Southcote and 
another 


141. 546, 
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22 July 1782, cor. Rardw, C. 
Buden v Dore, 2 N 445. 


27 Jan. 1753, cor. Hardw. C. 
Leman v. Alie, 
1 Eg. Abr. 125. Abl. 163. 
Vide Shales v. Bariington, 1 P. 
Wms. 481. 


M. 1729, cor. Thorlow, C. 
Ford v. Peering, 


22 July 1796, cor. Loughb. C. 
Stroae v. Blackburne, 
2 Veſ. Jun. 222. 
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- 23. The bill ſet out a title, and that certain old 
terms were outſtanding z defendant did not plead, 
but by anſwer ſet up a title inconfiſtent with the . 
plaintiff's. Per Lord Chancellor —Plaintiff cannot 
by a fiſhing bill pray a diſcovery of the deeds of 
defendant's title. If there was any charge in the 
bill, general or ſpecial, that defendant had in his 
power the deeds and writings of the plaintiff's. 
title, an anſwer muſt be given to ſuch bill. 


24. Plaintiff, who was diſinherited, brought his 
bill to have inſpection of deeds and writings z but 
not appearing to have any title, defendant moved 
that the bill ſhould be diſmiſſed” with coſts. Per 
Lord Chancellor —If an heir at law brings à bill for 
ſuch a diſcovery, there is no pretence that he ſhall 
pay coſts, Bill diſmiſſed without coſts, with liberty 
for defendant to apply for colts, if plaintiff ſhould 
moleſt him. : 


25. Upon a bill by an heir at law for diſcoverin 
and delivering up, or depoſitiug title deeds, again 
perſons in poſſeſſion of them as executors, and in 
poſſeſſion of the premifes by agreement with a 
tenant by the curteſy, plaintiff need not ſtate every 
link of his pedigree. : 


26, Bill by a tenant for life in poſſeſſion, for a 
diſcovery and delivery of the title deeds. Plea, a 
mortgage in fee by a former tenant for life, alleg- 
ing himſelf to be ſeiſed in fee without notice. 
Ordered to ftand for an anſwer, with liberty to 
except. 

A mortgagee of the unſettled part of an eſtate 
muſt diſcover the boundaries, and the title deeds 
are incident to the poſſeſſion under the freehold 
title. | 

A pawnee of a bailee muſt diſcover ſo as to 
enable the owner to bring an action. 


See more of the Depoſit of Deeds for Inſpec- 
tion, ante, ſec. 1. | 


Of the Inrolment of Deeds, vide Inrolment. 


Of the-due Execution of a Deed, vide Evidence— 
Wriineſs. 

For the Nature, Operation, and Effect of Deeds 
of Feoffment, Bargain and Sale, and Gift, 
ſee Touch. by Hilliard, and the numerous 
Authorities there referred to. 

— See 


„ 
8 


or interval, is veſted at once in his 


& 5. Production — inſpection, &c. 


See more reſpecting Deeds, ante, tit. Condition 
Conſideration— C enant — ei . tit. Efate— 
Fine Gran Landlord and Tenant—Mar- 
riage — Parent and Child — Portion Recovery 
w= Releaſe = Uſe —Warrany—Will. 


Demiſe Le Roy. 


Maxims and Rules. 
In Anglia non eft Interregnum. 


HE law aſcribes to the king, in his political 
4 capacity, an abſolute immortality ; for imme- 
diately upon the deceaſe of the reigning prince, in 
his natural e his kingſhip or imperial 
dignity, by act of law, without = interregnum 
eir; who is, 
eo inflanti, king to all intents and purpoſes. And 
ſo tender is the law of ſuppoſing even a poſſibility 
of his death, that his natural diſſolution is generally 
called his — 7 dimiſſio regis vel corene ; an ex 
preſſion which ſgnifres merely a transfer of pro- 
perty; for, when we ſay the demiſe of the crawn, 
we mean only, that in conſequence of the diſunion 
between the king's body natural from his body 
politic, the kingdom is transferred or demiſed to 
his ſucceſſor, and ſo the royal dignity remains 


perpetual. 1 Black. Com. 249. Plowd. 177. 234. 


How far the Demiſe of the Crown ſhall 
affect the ordinary Proceſs of the 
Court. | | | 


I. BY the king's demiſe (a), all proceſs of con- 
tempt not executed is determined, ſo that 


the plaintiff muſt begin again at an attachment; . 


De 


H. 1684, Cane. 
Ann. 1 Vern. 300. 


(a) Sed wide ſtat. 1 Ann. c. 8. 
5. whereby this matter is now 


but where any proceſs is executed, and a cepi put out of diſpute, it being by 


corpus returned, the proceſs ſtands good. 


that act provided (int. al.) © That 
« no commiſſion or proceeding 


4 iſſuing out of any court of equity ſhall be diſcontinued by the death of her majeſly or any king or 
46 queen. 10 
2. An attachment ſued out in the time of King P. 1686, cor. Jeffries, c. 


Charles II., and executed at Exeter, three _ 
ter 


Burch v. Maypowder, 
I Vern, 400. 


ae 


36 D- 


* 
- 


T. 1733, cor. King, C. 


s caſe, 3 P. Vm. 196. 
— 2. — Fl. 6. =4 


: (a) Crew v. Vernon, Cro. 
Car. 97. | 


FRETS 


--* Demiſe Le Roy. 

after his demiſe; before notice of his death, was 
adjudged to be well executed, and the proceedings 
thereon Ea 


3- A commiſſion being granted to examine wit- 


neſſes at Algiers, the plaintiff died, by which in 


ſtrictneſs the ſuit abated ; bat the witneſſes were 
examined before notice of his death. Upon re- - 
ference, the Maſter rted that the depoſitions 
were regularly taken, though one of the witneſſes 
was yet livingz and the Maſter grounded his 
opinion on a caſe (a) where, upon a commiſſion to 
examine witnefſes, ſome were exarhined after the 
demiſe of the crown, but before notice of dt. 
Held, that ſuch witneſſes would have been indict- 
able for perjury, had they ſworn falſe. In the 
principle, Lord Chancellor ſaid, the Maſter's re- 
port was judicious, and held the depoſitions to be 
regularly taken. 


BRITAN NICVM 
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